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nothing with leſs eee. admitted, 


than that the Jaws of England are in their nature 
rugged, and abſtruſe, and that they open to the 


mind of a ſtudent the proſpect of a laborious 
and diſcouraging progress. 


It muſt be admitted, that with reſpect to the 
greater part of the various branches of the lar 
this deciſion is founded in truth, hut every ſtu- | 
dent will acknowledge that in the courle- of his 


toilſome journey, his attention has been ſome- 


times forcibly arreſted, his imagination diverted, 
and his reaſon highly gratified with curious, © 
amuſing, and intereſting topicks, which three F, 


a a luſtre over the ſurrounding gloom. 


| Theſe pleaſing pages are but thinly ſcattered : 5 


2 the lawyers library, and the wearied 


mind [ 


1 


Noe ING is more generally aſſerted, and 5 


the ſtream and the ſhade in the ſun-burnt | 
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ights on them, as the traveller lights on 


7 with a view of ſe 
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..- waſtes of che eaſt. | Through theſe. extenſive = 
_traftsof eg no lawyer has as yet travelled 


lecting the ſolitary beauties and 
curioſities that occur, and of collecting them 
into a diſtinct body for the entertainment and 


inſtruction of ſuch as do not travel the ſame 


: ny This taſk the compiler of the fol- 


owing work has undertaken;= ', | 


His original plan, was an arrangement of 
the whole under heads in alphabetical order, 


and in this manner the work had attained to a 


* 


vuhole body of reports and milcellaneous books 


as the only plan on whic 
univerſally attractive. 


conſiderable ſize, but after much reflection on 
its adaptation in this form to the minds of rea- 


ders in general, it was thought more conſiſtent 


with the nature and object of the publication, 


to reject all ſyſtem whatever, as tending to te- 
diouſneſs, and to enliven attention by variety, 
h it could be rendered 


To each title, a commentary is prefixed, | 
where requiſite to prepare the mind for the ſub- 


5 jet ; and at the end of each volume an al- 


phabetical table of contents, and a very copi- 
ous index are inferted, by means of which, each 
particular head, although disjoined in the body 


of the work, for the purpole. of relieving the 


mind, may be connetted together, and the 
reader enabled to purſue any ſubject at his 
pleaſure. T 
Recoorie has hoon, had, 


not only to the 


in 
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in the law, but alſo to the State Trials: in 
which are interſperſed through eleven foo _ : 
volumes, among a prodigious quantity of un- 
intereſting matter and tedious detail, ſome pro» 

ſecutions, which from their political and hiſto- 

rical importance ought to be familiar to every 
Engliſhman, ſome of ſingular curioſity, and 
ſome which would fill the hour of leiſure 
with the molt intereſting and inſtructive amuſe» 
ment: of theſe, the generality of readers have 
in conſequence of the number and bulk of the 
volumes in which they are ſcattered remained 
in ignorance, and even ſome E rea- 

ders have not been ſo converſant in them as 
might be expected; they have therefore been 
ſelected with care, ſtripped of every ſuper 
fluous appendage, and form in their turn Ka 
part of this compilation. rer, 


| | . e e, STE 
I think it” (ſays Sir William (Blackſtone, in 
his Commentaries on the Laws of England)  _ | 
an undeniable poſition, that a competent 
knowledge of the laws of that ſociety in whic ' - 
we live, is the proper accompliſhment of every 2 
entleman and ſcholar; an highly uſeful, _ 
Pad almoſt faid eſſential part of liberal, and 


polite education.“ 


The learned commentator here ex reſſes | 
himſelf very generally with reſpect to a'know» 
ledge of the laws, being a part of liberal ang 
polite education: in a ſubſequent page how=" 4 
_ ever, he makes the requiſite diſtinttion be: 
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tween ſuch as do, and ſuch as do not intend to 


Yraftiſe the profeſſion ; for ſays he, © ſome 


ranches of the law, as the formal proceſs of 
civil ſuits, and the ſubtile diſtinctions incident 
to landed property, which are the moſt difh- 
cult to bet ert underſtood, are the 


leaſt worth the pains of underſtanding, except 
to ſuch gentlemen as mean to purſue the pro- 
feſſion. A due regard is, in this publication, 
paid to this diſtinction, and all thoſe branches 


are ſtudiouſſy avoided, which from their na- 


ture ſeem excluſively appropriated to the mind 
of a practitioner. | TRY he 


Jo readers not deſigned for the profeſſion, 
the name of a law book carries with it repul- 


ion and diſguſt, and comparatively but few, 
* have extended their attention even _— 


theſe Commentaries, the peruſal of which, 


though compleat as a - theoretic ſyſtem of 


Enghſþ Law, requires to be followed by a 
peruſal of actual caſes, diſcuſſions and deciſi- 
ons, to render the impreſſions received, diſ- 
tinct, and uſeful: theſe convey a livelier in- 
tereſt to the mind, the underſtanding is invigo- 


rated, and amuſed by diſputation, and inde- 


a of the queſtion agitated, much inci- 
ental knowledge 1s acquired. The misfor- 


tune however, has been that after the author 
of the commentaries had been read, the whole 


catalogue of law books did not furniſh ano- 


ther ſuited to the mind of one who was in pur- 
| ſuit only of that knowledge winch might pro- 
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'erly rank among the liberal attainments: the 
delle work ſeems calculated to anſwer 
this deſirable purpoſe, and as theſe branches 
of this deſcription, contained in the commen- | 
taries, are frequently neceſſary by way of in- | 
troduction, illuſtration or explanation, inſtead 
oll referring to the author, the paſſages are in 
general inſerted for the greater eaſe of the 
reader. PEER * 55 


Judicial deciſions of general concern have 
always poſſeſſed a powerful influence over 
public attention, but in a little while they die 

under the preſſure of new. occurrences, are 
remembered no more, and lie buried in the 
immenſe catacomb of law reports, never again 
to be contemplated but by the ſtudious of a 
ſingle profeſſion. It is no leſs a matter of 
wonder, than of regret, that hitherto there 
has been no attempt to form a popular repoſh®- 
tory for the reception of ſuch legal ſubjects, as 
are of common intereſt, entertainment and curi- 
olity, to which every man might retur for 
general inſtruction, particular wr Ps | 
as to an amuſing publication, added to the 
catalogue of friendly reſources to mitigate the 
miſeries of a mind unemployed. 


Could this work contribute to theſe deſirable 
ends, it will contribute proportionably to the 
compiler's happineſs : he is ſenſible that what 
is due to the merit of ſelection, to tze 
careful attention and abſtract recurrence to _? 
pods '_  unprofeſſloadd 4 
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will 


unprofeſſional minds, Wine to mould a 
legal ſubject for general comprehenſion, may 
de loſt in the contemplation of the drudgery 
of compilation; but when theſe diſcouraging 
reflections are balanced - againſt the ſatisfac- 
tion ariſing from having opened to all readers 
ſo'pleaſing and novel a ſource of uſeful know. 
ledge, and rational entertainment, he becomes 
' reconciled to the undertaking, and leaves the 
- reſt to public deciſion. N | 
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tenunts, and the manner of their 


In conſequence of 


call aloud for redreſs, and at length by an act made in 


at one blow, every oppreſſive tenure being aboliſhed, except 


LEGAL RECREATJONS, &c. 


T. E N HUN Es. 
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| 3 | 
LMOST all the landed property of this kingdom is 
A by the policy of our laws, ſuppoſed to be granted by, 
dependant upon, and holden of ſome ſuperior lord, by 
and in conſideration of certain ſervices to be rendered to the 
lord by the tenant or poſſeſſor of this property. The thing 
holden is therefore ſtiled a tenement, the poileſſors thereo 
pgſſeſſion a zenure. Before 
he feudal, ſyſtem, the 8 of the 
people Were perf al (that is wholly independent, 
and held of no ſuperior & all) but by that conſtitution, large 
parcels of land were allotted by the conquering generals to 
the ſuperior officers, and by them dealt out again in ſmaller, 
parcels to the inferior officers, and moft deſerving ſoldiers, 
who were all bound to each other for reciprocal protection 
and defence, 1 


the eſtabliſhment 


s ſyſtem, it became a. fundamental 
maxim, and neceſl: inciple (though in reality a mere 
fiction) of our Engliſh tenures, That the king is the uni- 
*« verſal lord, and original proprietor of all the land in the 
kingdom; and that no man doth, or can poſſeſs any part 
© of it, but what has mediately or immediately been de- 
*« rived as a gift from him, to be held upon feudal ſervices.” 
Thoſe that held immediately under * crown, were called 
the king's'tenants of en or in chief, which was the moſt 


honourable ſpecies of tenure : thoſe who in a lower degree 
of feudatory ſubordination held of their lords, were ſubject 
to ſervices of a more laviſh nature. Theſe ſervices gradu- 
ally grew into a ſlavery fo complicated and extenſive as to 


12 Charles EI. c. 24, A. D. 1660. the whole were levelled 


only tenures in fran —_— which is, where a religious 


corporation holds lands fr 805 giver in free alms), bol — 
„ F 


| 
| 


a great reſemblance to gr 


| | 
= '  TENURES, 


holds, and the honorary ſervices of Grand Serjeanty. - The 
tenure by Grand Serjeanty thus reſerved, and ſtill co is 
whereby the tenant fs bound, inſtead of ſerving the King 
generally in his wars, to do ſome ſpecial honorary ſervice to 
the king in perſon; as to carry his banner, his ſword, or 
the like; or to be his butler, champion, or other officer at 

his coronation. Petit e which alſo ſtill exiſts, bears 


ſerjeanty; for as the one is a 
rſonal ſervice, ſo the other Is a rent or render, both tend- 
ing to ſome purpoſe relative to the king's perſon. Petit Ser- 
jeanty, conſiſts in holdimtz lands of the king, by the ſervice 
of rendering to him annually ſome ſmall implement of war, 
as a bow or "hy a lance, an arrow, or the like. And 
lands may be Held, not only of the king, but of ſubjects 
ho poſſeſs the franchiſe, to whom the tenants render ſervi- 
ces of the nature of Grand and Petit Serjeanx. 
Having premiſed thus much, we will ſelect ſuch inſtances | 
of tenures, as are moſt curious and remarkable. | 


| "WorksoP. County of NoTTINGHAM. 

King Henry VIII. in the 330 year of his reign, grant- 
ed to George Talbot, earl of Shrewſbu 7 the ſeite and 
precin& of the monaſtery of Workſpp, with its appurtenan- 
ces, in the county of Nottingham ;- to be held of the king in 
capite, by the ſervice of the tenth part of a knight's fee“; and 
dy the royal ſervice of finding the king a right hand glove at his 
coronation, and to ſupport his right arm, that day, as long 
as ＋ N hold the ſcepter in his hand; and paying yearly 
231 8s od. 25 5 | „„ 

At the coronation of king James II. this ſervice was 
claimed and allowed. And at the coronation of his preſent 
majeſty oy III. the ſame ſervice was performed by the 
moſt honourable Charles, marquiſs of Rockingham, as de- 
+3 to the duke of Norfolk, lord of the © manor of 

orkſop. f 5 e 
5 HEVYDON.— County of Ess kx. 

At the coronation of King James II. the lord of the manor 

of Heydon in Eſſex, claimed to hold the baſon and ewer to 
the king, by virtue of one moicty, and the 7awel, by virtue 
of another moiety of the ſaid manor, when t cking waſhes be- 
fore dinner. Which claim was allowed as to the towel only. 


| -  BaRDOLFE,——County of Sun Tr. 
And at the coronation of the fame king the lord of the 
| manor of Bardolfe in Addington, Surry, claimed to find a 


man 


+ Aknight's fee in the reignof Edx. II. mo 4 


4 : 


Trunks. | | "= 


man to make 4 meſs of grout in the king's" kitchen ; and 


therefofe prayed that the king's Maſter Cook might perform 
that e Wien elaim was allowed, and the ſaid lord | 


of the manor brought it up to the king's table. 


' Lisron.——County of Ess x. 1 5 

In the 41ſt of Edward III. Joan, the wife of William 

Leſton, held the manor of Qverhall in this pariſh, by the 
ſervice of paying for, bringing in and placing of five wafers 
before the king as he fits at dinner upon the day of his coro- 
nation, F 6 $4 : | 

At the coronation of King James II. the lo | 
of Liſton in Eſſex, claimed to make —_— he king and 
queen, and ſerve them up to their table ; to have all the 
inſtruments of ſilver and other metal, uſed about the ſame, 
with the linen and certain proportions of ingredients, and 
other neceſſaries, and {veries for himſelf and two men. 


f the manor 


Which claim was allowed, and the ſervice, with his conſent, 
performed by the King's officers, and the fees compounded 


for at 3ol. | 
At the coronation of their preſent - majeſties, William 
Campbell of Liſton Hall, Efquire, as lord of this manor, 
claimed to do the ſame ſervice, which was allowed; and the 
| king was pleaſed to appoint his fon, William Henry Camp- 
bell, Eſquire, to officiate as his deputy, who accordingly 
attended and preſented the wafers to their majeſties. 


TY WrkxsLEW. County of WII Is. 5 
John de Roches holds the manor of Winterſlew in the 
county of Wilts by the ſervice, that when our lord the ki 


ſhould abide at Clarendon, he ſhould come to the palace of 


the king there, and go into the butlery, and draw out of 
any veſlel he ſhould find in the ſaid butlery, at his choice; 
as much wine as ſhould be needful for ak 

Claret, which he ſhould make at the king's charge; and 


that he ſhould ſerve the king with a cup, and ſhould have 


the veſſel from 'whence he took the wine, with all the re- 
mainder of the wine left in the veſſel, together with the 
cup from whence the king ſhould drink that claret, | 


CorkRTAN D, and ATTERTON.—— County of KEN. 
- Solomon Attefeld held land at Keperland and Atterton 
in the county of Kent, that as often as our lord the king 
would croſs the ſea, the ſaid Solomon and his heirs ought to 
£0 along with him, to hold his head on the ſea, if it was 
med. 3 gf Te: 
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{ | TENURES, ] 1 
HEMIxNSs TON. County of SUFFOLK, 
. Rowland le Sarcere held one hundred and ten acres of 
land in Hemingſton in the county of Suffolk, by ſerjeanty; 
for which, on Chriſtmas day, every year, before our ſove- 
reign lord the king of England, he ſhould perform, altoge- 
ther, and once, a leap, a puff, and a f—t ; (or, as Mr. Blount 
has it, he ſhould dance, puff up his cheeks, making therewith 
" a ſound, and let a crack;) and, becauſe it was an indecent 
© ſervice, therefore it was rented, ſays the record, at 26s 8d a 

year, at the king's exchequer. FW 
One Baldwin, alſo, _— thoſe lands by the ſame 
ſervice ; and S called by — of Baldwin le 


Pettour. 


W OvennELLE.——County of KENT. 

Sir Oſbert de Longchamp knight, holds certain land 

which is called Ovenhelle, in the county of Kent, by the 
| ſervice of following our lord the king in his army into Wales 

forty days, at his own coſts, with a horſe of the price of 

five ſhillings, a ſack of the price of ſixpence, and with a 

werdle to the ſame ſack. 8 


Mon rox. County of EssEx. | 
Henry de Averyng holds the manor of Morton in the 
of Eſſex, in capite of our lord the king, by the ſer- 
jeanty of finding one man with a horſe, of the price of ten 
ſhillings, and four horſe ſhoes, and one leather ſack, and one 
iron jug, as often as it ſhould happen for the king to go into 
Wales with his army, at his own charges for forty days. 


_- ». _ Lxws.——County of Oxon. 
Robert de Eylesford holds three yard-lands in Lewe in 
the county of Oxford, of our lord the king by the ſervice of 
finding a man, with a bow and arrows, for forty days, at 
his own proper colts, whenſoever it ſhould happen that the 
king went into Wales with his army. : - 


© _CunTTINGTON.——County of SALOP. 8 
Roger Corbet holds the manor of Chettington in the 


twenty, in ſome twenty-four, and in others thirty or forty acres. 
Bratton bb, $, C. 10. | | 


= 


| ? - 
1 ; 


W 3 5 
with him one bacon, or ſalted hog ; and when he comes to the 
army, delivering to the king's marſhall a moiety of the 
bacon : and thence the marſhall was to deliver to him daily, 
fome of that moiety for his dinner, ſo long as he ſtayed in 
the army; and he was to follow the army ſo long as that 
half of the bacon ſhould laſt. . 1 


B RINESTON. County of CH ESTHER, or DORSET. 
The manor of Brineſton in the County of Cheſter, is held 
of the king in capite, by the ſervice of finding a man in the 
army of our lord the king, going into the parts of Scotland, 
barefort, clothed with a ſhoe and breeches, hay in one hand 
a a bow without a firing, and in the other an ar/Mlinſeatbered, 


| Los rox. County of DEvon.  _— - 

William de Albemarle holds the manor of Loſton, bythe 
ſerjeanty of finding for our lord the king, two arrows and. 

one af of oat bread, when he ſhould hunt in the foreſt of 
Dargmore. | 


BROKENERST,—— County of HANTS. PE 

Peter Spileman 18 a ſine to the king for the lands which 
the ſaid Peter held by the ſerjeanty of finding an Eſquire 
with a hambergell, or coat mail, re forty days in England, 
and of finding ter for the king's bed, and hay for the wes 
palfrey, when the king ſhould lie at Brokenerſt in the 
county of Southampton. | 85 +8 raed 


. _AvLE$BURY,—— County of Buccx s. 

William, ſon of William de Aleſbury, holds three yard- 
lands of our lord the king in Aleſbury in the county of 
Bucks, by the Searjeanty of finding fraw for the bed of our 
lord the king, and to lau his 5 0 and by paying three 
eels to our lord the king, when he ſhould come to Aletbury 
in winter, And alſo finding for the king, when he ſhould 
come to Aleſbury in ſummer, frau for his bed; and more. 
over graſs or ruſhes to ſtrew his chamber, and alſo paying 
two green geeſe ; and theſe ſervices aforeſaid, he was to T 1 

thre 


* 


form thrice a year, if the king ſhould happen to come threg 
times to Aleſbury, and not oftener, 8 Ow 
| Srow. County of CamBRIDGE. " 
a7 Ef Cant o_ oy acres of you in Stow in ＋ 
unty of Cambridge, by the ſerjeanty of carrying a ruſs of 
hay to the neceſſa houſe of our lord the ki —— the king 
paſſed through thoſe parts, and it is rated at the exchequer 
⁊t ten ſhillings a year. | „ of © (>  _ 
RL 5 YARMOUTH. 


6 "TENURES. 
Ya ro- County of NoRFOLK. 


This town, by charter, is bound to ſend to the ſherifſs 


"of Norwich a Se herrings, which are to be baked in 
aſties, and thence delivered to the lord of 


teenty-four pies or 
the manor of Eaſt- e who is to convey them to Ws 


king. 
Canale County of No. FOLK. 
Euſtace de Corſon, Thomas de Berkedich, and Robert 


de Wethen, hold thirty acres of land in the town of Carl- 
ton in the county of orfolk by the ſerjeanty of carrying 


whereſce ver he ſhould be in England, 
s e herrings at their firſt coming 8. 
WINCFIEID.— County of SUFFOLK. | 
Geoffrey Frumband held 5 — of land in Wingfend 


in the county of Suffolk, by the ſervice of paying to our 
lord the king two white drves ns 


.toour lord 
' twenty four 


FINCHINGFIELD. —— County ef Essxx. | 
Juohn Compes held this manor of king Edward III. by 
the ſervice of /urning the ſpit at his coronation, | 


Bonouch of GviLDFoRD,——Co of Svrsy.. 
Robert Teſtard held certain land in the town of Guild- 

ford, by ſerjeanty of keeping the whores in the court of our 
lord the king. And it is ſet at 25s a year rent. 

Thomas de la Puille holds one ſer rjeanty in the town of 
Guldeford of the gift of Richard I eſtard, for which he 
formerly uſed to keep the laundreſſes of king s court; and 
now he pays at the exchequer 258. 


Bock HAM rox. County — , 

William Hoppeſhort holds half a 45 land in that town 
of our lord the king, by the ſervice of keeping for. the king 

damfels, to wit, whores, at the coſt of the king. entire 
291 called pimp-tenure. i 

| GarrsnIII County of SURRY, 

Robert de Gatton holds the wed of Gatcſhill in the 
county of Surrey, b N by tlie ſerjeanty of being marſball of twelve 

'rls who followed the king's court. 


Hlamo de Gatton holds the manor f Gateſhull in the 
county of Surrey, of our lord the king, by ſerjeanty of being. 
marſhall of the whores, when the king ſhould come into thoſe 

75 And he was not to hold it but at the will of the 


Ng. 


Silz 


- 


— 
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SETENE, or SEATON.——County of KENT. _ 
Bertram de Criol held the manor of Setene in the county 
of Kent, of the king by ſerjeanty, viz. to provide one man 
called Veltrarius, ä to lead three greyhounds when the 
king ſhould go into Gaſcogny, ſo long as a pair of ſboes of four 
pence price ſhould laſt. FP. 1 


Bo VTO. County of Essxx. N 
William de Reynes formerly held two carucates* of land 
in Boyton in the pariſh of Finchingfend (Finchingfield) in 
the county of Eſſex, ' the ſerjeanty of keeping for the king 
five wolf dogs. And the dean and chapter afgLondon now 
hold that land. Se] . | . | 


Comics TON. County of LEICESTER. 8 

Thomas Winchard held land in Coningſton in the county 
of Leiceſter, in capite, by the ſervice of ſaying daily five 
Pater Nefters and five Ave Marias, for the ſouls of the ing's 1 


progenitors, and the ſouls of all the faithful departed, 
all ſervices. | e | 


Sock BURN. County of DukRHam. -/ 

In the eighth year of the pontificate of Walter Shirlawe, 
biſhop of Data 1395, Sir John Conyers, knight, died 
ſeiſed in his demeſne, as of fee tail, to him and the heirs 
male of his body ifſuing, of the manor of Sockburn, with _ 
the appurtenances ; which ſame manor was held of the 
lord biſhop in capiie, by the ſervice of ſhewing to the lord 
biſhop one fawchon {falchion ) which after having been ſeen by 
the biſhop was to be reſtored to him, in lieu of all other 
ſervices. 8 . 

This valuable manor of Sockburn (the ſeat of the antient 
family of Conyers, in the biſhoprick of Durham) worth 5541; 
a year, was in the year 1771 the eſtate of Sir Edward 
Blackett, and is held of the biſhop of Durham by the caſy 
ſervice of preſenting a falchion to every biſhop, upon his firſt 
entrance into his dioceſe, as an emblem of his temporal 
power. | 5 | ; „* ͤ m Ü 

The manor of Sockburne was purchaſed by the late Sir 
William Blackett, baronet, of the and- daughter of the 
laſt of the family of Conyers of Soekburne, whoſe mother 
was married into the family of the earl of Shrewſbury. 'The 
| | | | eren 


. Carucate, or a N | land, was formerly ſuch a quantity of 
land as might be tilled in a year and a day by one plough, but | 
998 


Stat. 7, 8. W. III. c. 29, ſec. 3. it is land- houſes, &c. 
value of gol. per annum. a ” | 70 


98 TENURES. © 


family of Conyers were barons of the palatinate, and lords 
of Sockburne from the conqueſt, and before, till the inheri- 
tance was ſo carried, within a century paſt, |by the marriage 
of the heireſs, into the family of the earl of| Shrewſbury, as 
above-mentioned ; and by her daughter was fold amongſt 
other eſtates to Sir William Blackett. 3 | 
Sir Edward Blackett now repreſents the perſon of Sir John 
Conyers, who, as tradition ſays, in the fields of Sockburne, 
ſlew, with this falchion, a monſtrous creature, a dragon, a 
worm, or flying ſerpent that devoured men, women, and 
children. The then owner of Sockburne,| as a reward for 
his bravery, gave him the manar, with its appurtenances, 
to hold for ever, on condition that he meets the lord biſh 
of Durham, with this falchizn, on his firſt entrance into his 
dioceſe, after his election to that See. . 
And in confirmation of this tradition, there is painted in 
a window of Sockburne Church, the falchim we juſt now 
oke of; and it is alſo cut in marble, upon the tomb of 
great anceſtor of the Conyers's, together with a dog, 
and the monſtrous worm, or ſerpent, lying at his feet, of 
his own killing, of which the hiſtory of the tamily gives the 
above account. : | 
When the biſhop firſt comes into his dipceſe, he crofſes 
the river Tees, either at the ford at Neſham, or Croft- 
Bridge: (where the counties of York and Durham divide) 
at one of which places, Sir Edward Blackett, either in per- 
fon, or by his repreſentative, if the biſhop comes by Neſham, 
rides into the middle of the river Tees, with the antient 
falchion drawn in his hand, or n the middle of Crott- 
Bridge; and then preſents the falchion to the biſhop, addreſ- 
fing him in the antient form of words. Upon which the 
biſhop takes the falchion into his hands, looks at it, and 
returns it back again, wiſhing the lord of the manor his 
health, and the enjoyment of his eſtate, BD 


bil | Btisnor's-AUKLanD.——County of Duxnam. 
"Ni In the 12th year of the pontificate of biſhop Shirlawe, 
Lf 1399, Dioniſia, widow of John Pollard the elder, died 
Wk ſeiſed of one piece of land, called Hekes,| near the park of 
| Aukland, which was held of the lord biſhop in capite, by 
| 
| 


lf  _ theſervice of ſhewing to the biſhop one fawchon, at his firſt 
[| coming to Aukland after his conſecration. ; 
1 Theſe lands, now called Pollard's Lands, at Biſhop's 


40 Aukland, worth above 200l a year, continued to be held by 
1 the fame ſervice, Doctor Johnſon of Newcaſtte, met the 
; 10 Fitaat biſhop, Doctor Egerton, in September 1771, at — 


* 
* 
| 


TENURES, 353 
firſt arrival there, and preſented a falchian upon his knee, 
and addreſſed him in the old form of words, faying, - 

« My Lord! in behalf of myfelf, as well as of the ſeveral 

& other tenants of Pollard's lands, I do humbly preſent 
« your lordſhip with this falchion, at your firſt coming 
6 won wherewith, as the tradition goeth, Pollard flew 
« of old a great and venomous ſerpent, which did much 
« harm to man and beaſt : and by the performance of 
« this ſervice, theſe lands are holden.” - 


N. B. This tenure, and that at Sockburne above-men- 
tioned, are the only two performed at this day in the 
county, - | ; _— 

VWIcRnNOR.— County of STAFFORD. 8 
Sir Phillip de Somervile, knight, held the manor of 

Wichnour in com. Stafford, of the Eirle of Lancaſter, then 

lord of the honour of Tutbury, by theſe memorable ſervi- 

ces, viz, by two ſmall fees, that is to ſay, when other te- 

nants pay for releef (of) one whole ogg t's fee, one hun- 4 

dred ſhillings ; he the ſaid Sir 8 all pay but fifty | 

| ſhillings, and when eſeuage is aſſeſſed throughout the 

land, or ayde for to make the eldeſt ſon of the lord xnyght, 

or for to marry the eldeſt daughter of the lord, the ſayd Sir 

Philip ſhal pay bot the moty of it, that other ſhal paye. 

Nevertheleſs the ſayd Sir Philip ſhal fynde meynteinge, 

and ſuſteinge one bacon flyke, hanginge in his halle at Wiche- 

nore, ready arrayed all tymes of the yere, bott in Lent, to 
be given to everyche mane or womane married after the day 
and yere of their mariage be paſſed ; and to be given to 
everyche mane of religion, arch biſnop, prior, or other re- 
ligious, and to everyche preeſt, after the year and day of 
their profeſſion finiſhed, or of their dignity reſeyved, in 
forme following, whenſoever that ony ſuch before named 
wylle come for to enquire for the baconne in there owne 
e, or by any other for them, they ſhall come to the 
ayliff or to the porter of the lordſhip of Whichenour, and 
ſhall fay to them, in the manere agenſewethe. | 


« Baylife or mage I doo you to knowe, that I am come 
« tor myſelf, (or if he come for any other ſhewing fox 
„ whome) to demand one bacon fiyke, hanging in the halle 
of the lord of Whichenour, after the forme thereunto 


= 


« belonging. bes | 
After which relation, the bailiff or porter ſhal aſſigne a 
day to him, upon promiſe by his feythe to returne, and 


» A pecuniary ſatisfaction, -inſtead of perſonal military ſervice.” * 


Knyghtleye, and there ſhal ſomon the fore 
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him to bring. tweyne of his neighbours, and in the meyn 
time the ſaid bailif ſhal take with him tweyne of the free- 
holders of the lordſhip of Whichenoure, and they three 
hal goe to the mannour of Rudlowe, bel 'ngin to Robert 

aid Knyghtley 
or his bayliffe, commanding hym to be ready at Whiehe- 
nour the day appointed at pryme of the day, with his car- 
Tiage, that is to ſay, a horſe and a ſadyle, a ſutte and a pryle, 
(i. e. ſpur) for to convey and carry the faid baconne and 
cornea journey owt of the countee of Stafford at his coſtages ; 
and then the ſayd bailiffe ſhal, with the faid freeholders 
ſomon all the tenaunts of the ſaid manoir to be ready at the 
day appoynted at Whichenour, for to doe and performe the 
ſervices which they owe to the baconne ; and at the day aſ- 
ſigned, all ſuch as owe ſervices to the baconne ſhal be ready 
at the gatte of the manoir of Whichenour, | frome the ſonne 
riſinge to none, attendyng and awayting for the eomyng of 
hym that fetcheth the baconne ; and when he is comyn, 
there ſhal be delivered to hym and his fellowys chapeletts, 
and to all thoſe whiche ſhal be there, to doe their ſervices 
deue to the baconne ; and they ſhal lede the ſeid deman- 
dant wythe tromps and tabours and other manner of mynſ- 
tralſcye to the hall dore, where he ſhal fynde the lord of 
Whichenouror his ſteward redy to deliver the baconne in 
this manere. W Eg | 
He ſhall enquere of hym which demandeth the bacone, if 
he have brought tweyne of his neighbours with him, which 
muſt anſwere, they be here ready:” and then the ſteward 
ſhall cauſe theis two neighbours to ſwere, yf the ſeid deman- 
dant be a weddyt man, or have be a man weddyt; and, yf 
ſyth his marryage one yere and a day be paſſed: and if he 
be a freeman or villeyn. And if his ſaid neighbours make 
othe that he hath for hym all theis three poynts re- 
herſed, then ſhall the baconne be take downe and — to 
the halle dore, and ſhal there be layd upon one half a quar- 
ter of wheatte and upon one other of rye. And he that de- 
mandeth the baconne ſhal kneel upon his knee, and ſhal! 
hold his right hande upon a booke, which booke ſhall. be 
layd above the baconne and the corne, and ſhal make oath 
in this manere. . „ 


Here ye, Sir Philip de Somervyle, lord of Whichenour, 
„ mayntayner and giver of this baconne, that I A. ſyth 

_ ©. Iwedded B. my wife, and ſyth I had her in my kep- 
ung and at my wylle, by a'yere and a daye — Ho our 
% _marryage, I wold not have chaunged for none other, 
| . | | % farcr 


TENURES. 8 rt 
«« farer ne fowler richerne powrer, ne for none other de- 


« ſcended of gretter lynage, ſlepyng ne waking, at noo 
« tyme. And if the ſaid B. were ſole E ſole, 1 


„ wolde take her to be my wife before all the wymen 


of the worlde, of what condytions ſoever they be, 


good or evyle, as helpe me God and his ſeyntys, and 

« this fleſh, and all fleſhes.” e 

And his neighbours ſhall make oath that they truſt verily 
he hath ſaid truly: and yf it be founde by his neighbours 
before- named, that he be a freeman, there ſhall be delyver- 


ed to him half a quarter of wheatte anda cheeſe : and yt he be 


a villein, he ſhall have half a quarter of He withoutte 
cheeſe, and then ſhal Knyghtley, the lord of Rudlowe, be 
called for to carry all theis thynges to fore reherſed : and the 
ſaid corne ſhal be layd upon one horſe, and the baconne 
above yt, and he to whom the baconne N ſnal 
aſcend upon his horſe, and ſhall take the cheeſe before hym, 
if he have a horſe, and yf he have none, the lord of Whiche- 
nour ſhall cauſe him to have one horſe and ſadyl, to ſuch ' 
tyme as he be paſſed his lordſhippe ; and ſoe ſhall they de- 
parte the manoyr of Whichenour with the corne and the 
— to fore him that hath wonne ytt with trompets, ta- 
bourets, and other manoir of mynſtralce. And all the free 
tenants of Whichenour ſhal conduct him to be paſſed the 
lordſhip of Whichenour, and then ſhall all they retorne, 
except hym to whom apperteigneth to make the carriageand 
journey withoutt the countye of Stafford, at the coſtys of his 
lord of Whichenour. | | ” e 
And yf the ſeid Robert Knyghtley doe not eauſe the ba- 
conne and corne to be conveyed as is reherſed, the lord of 
Whichenour ſhal do it to be carried, and ſhall diſtreigne the 
ſaid Robert Knyghtley for his default, for one hundred, 
ſhillings in his manoir of Rudlow, and ſhale kepe the diſ- 
trefle ſo takyn, irrepleviſable®. | ö 


Frauen of Licon. 
William, earl Warren, lord of this town in the time of 
king John, ſtanding upon the caſtle walls, ſaw two bulls. 
fighting for a cow in-the Caſtle Meadow, till all the butch- 
ers dogs purſued one of the bulls (madded with noiſe and 
multitude) clean through the town. This ſight ſo pleaſed 
the earl, that he gave the Caſtle Meadows, where the bulls ' 
duel began, for a common to the butchers of the town, after 
the firſt graſs was mowed, on condition that they ſhould 

This was a tranſlation in the time of Henry VII. of à roll in 
French in the time of Edw. III. „ 
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find 2 m4 bull, the day fix weeks before 
the continuance of that ſport for ever. 


| chriflmas day y hs 


It is very obſeryable, that here they 
which Littleton, the famous , com 


have the cuſtom, 
on-lawyer, calls 


Borough-Engliſh, i. e. the younger fons inherit what lands 
or tenements their fathers die poſſeſſed of, within this 


"manor. 
| | BROOK HOUSE. Co 


of York. 


8 Coun Tos 
A farm at Brook-Houſe in E, in the pariſh of 


Peniſton, and county of Vork 
Boſville, Eſquire, a /now-ball at 
at Chriſtmas. 


Midfum 


yearly to peers þ 


er, and a red roſe 
nure, and yet the 


This is certain] ya moſt extraordinary te 
editor has no doubt but it is very pothb 


ſervice : he has himſelf ſeen ſnow in cave 


the high 


le to perform the 
s or hollows, upon 


moors, in this neighbourhood, in the month of 


June; and as to the red roſe at Chriſtmas (as he does not ſup- 


poſe that it was meant to have been 50 
was preſented) he thinks it is not diffie 
till that time of the year.— As the things 
were uſually ſuch as could eaſily 


ing juſt before it 
lt to preſerve one 
endered in tenures 


ured, and not im- 


be proc 
poſſible ones, we muſt ſuppoſe that the t 


o here mentioned 


were redeemable by a pecuniary payment to be fixed at the 


will of the lord. 


| WoRTHYNBURY. 
Richard de Pyneleſdon (Pule 
ments in Worthynbury, in the parts of 


County 


the county of Flint, which are held of our lord t 


certain ſervices, and by ammobrugium *, 
five ſhillings, when it happened | 


Ff F LI Nr. 


ſdon) holds lands and tene- 


ailer _— in 


king by 
hich extended to 


EAsr 


\ * Ammobragium. A pecuniary acknowled 

ants to the king, or vaſſals to their lord, for k 
not wage txg Thus Gilbert de Maiſnil gave 
Henry III. for K Cec 


' 


nt — the ten - 
of marrying or 
—— — to 


ity of a virgin, or 


ice of a tag oe 


- 


a F %%%ͤ; 


EasT and WEST Ex nO ERB. County of Berks. | 
The manors of Eaſt and Weſt Enborne, in the county of 
Berks, have this cuſtom ; that if a copyhold tenant die, the 
widow ſhall have her free-bench * in al his copyhold lands, 
whilſt the continues ſole and chaſte {dum fola et caſta fuerit x 
but if ſhe commits incontinency,' ſhe forfeits her widow's 
eltate ; yet, after this, if ſhe comes into the next court held 
for the manor, riding backward upon a black ram, with his zad 
| | in 


— 


Welch laws, ſo far from ee , adultery, checked by Gente. _ 


fines, even unbecoming liberties. The amobyr was intended as a 
preſervative againſt lewdneſs. If a virgin was deflowered, the ſedu- 
cer, or, in his ſtead, her father, paid the fine. There is one ſpecies 
ſo ſingular as to merit mention: If a wife proved unfaithful to her 
huſband's bed, the poor cuckold was obliged to pay his ſuperior five 
ſhillings as long as he did cydgy/zu, i.e. fleep with her: but if he 
forbore cohabiting with her, and the Saag with her gallant, the 
fine fell on the offending fair. To cuckold the prince was expiated 
at a very high rate; the offender was fined in a gold cup and cover as 
broad as his majeſty's face, and as thick as a ploughman's nail wha _ 
had ploughed nine years, and a rod of gold as tall as the king, and aa: 


thick as his little finger; a hundred cows for every Cantred*® he ruled Eo | 


over, with a white bull with different coloured ears to every hundred 


The recompence to a virgin, who had been Bnieed, is 3 ſin- ee 
3 — 


—7 | 


and well greaſed. Two men were to goad the beaſt: if ſhe could, 4 his: 14 


gular ; on complaint made that ſhe was deſerted by her lover, it 
was ordered by the court, that the was to lay hold of the tai of a h,, d 
of three years old, introduced through a wicker-door, and ſhaven CA 


by dint of ſtrength, retain the bull, ſhe was to have it by way of ſatis- 
— ; if not, ſhe got nothing but the greaſe that remained in her 
nds. | 5 
It is ſingular, that the antient Britons ſhould make ſo light of the 
crime intended, when one nation of our Ceitic anceſtars, the Ger 
mans, (but quzre whether the Germans were Celta) inflicted the 
moſt cruel puniſhment on the female offender at leaſt. | 
The Saxons had their /yre-wyte, or lecher - ute, for the ſame end 
that the Welſh had their amobyr. The crime is mentioned often in 
the Saxon laws: once with a cruel penalty denounced againſt the 
| offender ; and a ſecond time, with a ſtrong dehortation from the . 
commiſſion. 1 f 
In general the crime was expiated with money, according to the 
degree of the perſon injured. The Indians at this time commute in 
certain degrees of offence ; but oftener puniſh it with burning, and. 
other excruciating deaths. | | "TN 
Free- Bench ( Franc-Bank, Francus, i. e. Sedes libera), is that 
eſtate in copyhold lands, which the wife, being eſpouſed a virgin, 
hath after the death of her huſband for her dower, according tothe 
cuſtom of the manor, &c. | 155 
© From centum, and tret, a town or village, an hundred villages: 
the Welch divide their countries into cantreds, as the Engliſh da 
into hundreds, 7 1 . Eo 
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in her hand, and ſays the words following, the ſteward is 
bound by the cuſtom to re- admit her to her free-bench.” | 


menta Antiguitatis. 
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„ Here J am, ; 
« Riding upon a black ram, 
« Like a Whore as Iam; 
« And for my Crincum Crancum, 

C Have loſt my Bincum Bancum ; 

« And for my Tail's Game, 
« Am brought to this worldly ſhame, 
« Therefore good Mr. Steward let me have my 
« Lands again.“ es ag 


+ 


| BRREK-HOI T. County of SUFFOLK, . 

The men of Berk-holt, in the county of Suffolk, ſay, 
that in the time of king Henry, grandfather of our lord the 
preſent king (Henry III.) they uſed to have this cuſtom ; 


that when they would marry their daughters, they uſed to 


ive to the lord for licence ſo to do, two |ores*, which were 
worth thirty-two pence. Beckwith's edition of Blount's Frag- 
FORCIBLE 


This is the ſubject of an amuſing number in the Spectator. 
d Oras. Here theſe ores (which were Saxon coins) are declared to 
be in value of our money, ſixteen pence a- piece; but after, by the 


variation of the ſtandard, they valued twenty pence a-piece. And 


this fine for the tenants marrying their daughters (pro filiabus furs ma- 
ritandis) was, without doubt, in lieu of the marcheta mulierum, or fi 
night's lodging with the bride, which the lord. antiently claimed in 
fome manors. +. 

The term marcheta, which has given occaſion to that fiction of folly 
in the beſt hiſtories of Scotland, that the lord had a privilege to ſleep 
with the bride of his vaſſal, on her wedding night; which has been 
explained by derivations equally obſcene and ſtupid, is apparently 
nothing more than the Merch-ed of Howel-Dha,| the Daughter-hodd, or 
the fine for the marriage of a daughter. | Whitaker's Hiſt. of 


' Mancheſter, Lib. i. Cap. 8. Sect. 3. Page 266. | 


On this ſubject, Blackſtone in his Commentaries, 2 vol. p. 83, 


. Tpeaks as follows. To lands called Boroug Engliſh the youngeſt 
ſon, and not the eldeſt ſucceeds as heir to the father, | For which' 
Littleton gives this reaſon, becauſe the younger ſon, by reaſon of 


his tender age, is not ſo capable as the reſt of his brethren to help 
himſelf. Other authors, have indeed given a much ſtranger reaſon 
for this euſtom, as if the lord of the fee ha i antiently a right of con- 
cubinage with his tenants wife on her wedding night; and that there- 
fore the tenement deſcended not to the eldeſt, but the youngeſt ſon; 
who was more —_ the offspring of the tenant. But I cannot 
_ _ _ 2 on = e in England, — certainly 

in Scotland (under the namę of mercheta,| or ill abo- 
Ge Ut. OY OO ET, 
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7 ſubjects, Is that their forcible abductian and marriage; 
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NE offence na to the female part of his majeſty's | 


which is vulgarly called fealing an heireſs. For by ſtatute 

Hen. VII. c. 2. it is enacted, that if any perſon ſhall 
be lucre take any woman, being maid, widow or wife, 
and having ſubſtance either in goods or lands, or being heir 
apparent to her anceſtors, contrary to her will; and after- 
wards ſhe be married to ſuch miſdoer, or by his conſent to 
another, or defiled ; ſuch perſon, his procurers and abettors, 


and ſuch as knowingly receive ſuch woman, ſhall.be deemed 


principal felons ; and by ſtatute 39 Eliz. e. 9. the benefit of 
_ elergy*is taken away from all ſuch felons, who ſhall be prin- 
cipals, procurers, or acceſſaries before the fact. 


In the conſtruction of this ſtatute it hath been determined, 


1. That the indictment muſt alledge that the taking was for 
lucre, for ſuch are the words of the ſtatute. 2. In order to 
ſhew this, it muſt appear that the woman has ſubſtance either 


* 


real or perſonal, or is an heir apparent. 3. It muſt appear 


that ſhe was afterwards married or defiled. And though poſ- 
ſibly the marriage or defilement might be by, her ſubſequent 
conſent, being won thereunto by flatteries after the taking, 
yet this is felony, if the firſt taking were againſt her will: 
and fo vice verſa, if the woman be originally taken away 
with her own conſent, yet if the afterwards refuſe to eonti- 


nue with the offender, and be forced againſt her will, ne 


may from that time, as properly be ſaid to be-takn againſt 
her mill, as if ſhe never had given any conſent at all; for, till 
the force was put upon her, ſhe was in her own power. It is 
held that a woman, thus taken away and marricd, may be 
ſworn and give evidence againſt the offender, though he is her 
huſband de faclo, contrary to the general rule of law; becauſe 
he is no huſband de jure, in caſe the actual marriage was alſo 
againſt her will. In caſes, indeed, where the actual marri- 
age is good, by the conſent of the inveigled woman obtained 


atter her forcible! abduction, Sir Matthew Hale ſeenis to 


EE +4 


queſtion how far her evidence ſhould be allowed; but other 


authorities ſeem to agree, that it ſhould cyen then be admit- 


ted 


For the Hiſtory of this phraſe ſee 4 Blackſtone's Commentaries, 


p. 965, its acceptation now is that the oftzader from whom it is taken, 
fall be condemned and ſuffer death. VC 


* 


n 


16 | ; FORCIBLE MARRIAGE. | i 
ted, eſteeming it abſurd, that the offender —_ L take 
advantage of his own wrong, and that the very marri- 
nage, which is a principal ingredient of his crime, ſhould (by 
a forced conſtruction of law) be made uſe of to ſtop the mout 
of ap moſt material witneſs againſt him. 4 Black. Comm, 
208. f . | | 


On the abovementioned ſtatute 3 Hen. VII. c. 2. Haagen 
Sturndſen, Sarah Baynton, John Hartwell, and John Spurr, were 
indicted for a forcible marriage of Swendſen to Pleaſant 
Rawlins. A. D. 1702. | 
The indictment charged, That Mrs. Pleaſant Rawlins, 
being a virgin, and grandaughter and heir of William Raw- 
ns, ſenior, deceaſed, and daughter and heir of William 
Reawlins,, junior, deceaſed ; and * bove the age of ſix- 
teen years, and under the age of eighteen; and having an 
eſtate in moveables, and in lands and tenements, viz. in 
money, goods, and chattels, to the value of 2000l. and lands 
and tenements of the value of 20l. per annum, to the heirs of 
her body ; the priſoners Haagen Swendſen, &c. (together 
with one Thomas Halt) did, on the 6th day of November, 
2702, at the pariſh of St. Giles's in the fields, in the county 
Middleſex, for the lucre of the eſtate and ſubſtance of the 
faid Pleaſant Rawlins, unlawfully, feloniouſly, and violently, 
and againſt the will of the ſaid Pleaſant Rawlins, take and 
er away, with an intent to marry her to the ſaid Haa- 
gen Swendſen ; who being a man of a diſhoneſt converſation, 
and of none, or a very little eſtate or ſubſtance, did then, 
and there, by the help and procurement of the ſaid other pri- 
ſoners, feloniouſly marry the ſaid Pleaſant Rawlins, and 
carnally know her: and that the ſaid Thomas Holt, the 
day and year aforeſaid, did knowingly and feloniouſly re- 
ceive the ſaid Pleaſant Rawlins and Haagen Swendſen, and 
did incite, aid, and abet the ſaid Haagen Swendſen to lie 
with the ſaid Pleaſant Rawlins, and carnally know her, to 
the diſpleaſure of Almighty God, the diſparagement of the 
_ faid P. aſant Rawlins, the grief of her friends, againſt the 


queen's peace, &c. 5 18 5 
| Swendſen | being a foreigner, a jury was ſworn, one half 
whereof were foreigners *. _ | 
Mr. Solicitor-General opened the evidence, and ſaid, 
That it was formerly reckoned a leſs crime to ſteal a * 
1 0 


14 criminal proſecutions where the party is a foreigner , heis 
entitled to ef 295. one half foreigners; a privilege, ſays Blac 
gers in no other country iu the world. 


ſtone, 
indulged to 
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of ten thouſand pounds, than to ſteal the value of a ſhilling. 
of her money or goods; but, in the third year of Henry 222 : 
to cure this defect in the law, a ſtatute was made, whereby 
the taking away a woman, having lands or goods, or being 
an heir apparent, contrary to her will, and afterwards mar- 
rying her, was made felony; and upon this law the preſent 
indictment is grounded. . : 3 . 
Pheaſant Rawlins was the daughter of Mr. William Raw- 
lins, who having left her a conſiderable eſtate, appoint- 
ed George Bright and William Buſby her guardians. Mr, 
Bright being dead, the other guardian, Mr. Buſby, for the 
better education of Mrs. Rawlins, placed her under the care 
of his ſiſter, Sabina Buſby: Mrs. Buſby and Mrs. Rawlins 
have lodged, about three years laſt paſt, at the houſe of the 
Widow Nightingale. Haagen Swendſon, with Mrs. Bayy- 
n, lodged at Mrs. Blake's in Holborn, and there they firſt 
projected and contrived how they might make a prey of this 
young gentlewoman. The firſt ſtep they took towards exe-. 
euting this deſign, was, to get lodgings at Mrs. N:ghtingale's 
houſe for Mrs. Baynton ; for which purpoſe ſhe was to paſs 
for a country gentlewoman, of a > a fortune : one Mrs. 
St. John was ſent to Mrs. Nightingale to take lodgings for 
Mrs. Baynton ; commending her to be a very good woman, 
and that having the misfortune of a law-ſuit, and being obli- 
ged for that reaſon to attend it in town, 'twas her greateſt 
care to lodge in ſo reputable a houſe as Mrs. Nightingale's. 
was: under this pretence lodgings were there taken for her. 
At her firſt coming, ſhe was forced to put on a diſguiſe ; ſne 
ſeemed to live a virtuous life, that ſhe might ingratiate her- 
ſelf into the favour of the family, as often as ſhe had ano 
portunity of converſing with any of them: ſhe pretended ſhe _ 
had a brother of a good eſtate, one of the beſt men in the 
world; and ſhe hoped he would ſhortly come to town, that 
the might ſee him. In a little time after came this Swendſor: = i 
(being nothing related to her), and appeared as her brother, 
and frequently viſited her under pretence of that relation. But 
Mrs, Baynten was too well known in town to continue long un- 
diſcovered ; notice was ſoon given to Mrs. Buſby, of the 
vicious life Mrs. Baynton had led, and that ſhe was not fit to 
be in the ſame houſe with her. Mrs. Baynton having difco-. 
vercd this, and finding ſhe had no time to bring about her 


deſigns by frauds and wiles, and that no other way was left 
but open force, the priſoner at the bar and ſhe took meaſures 
accordingly ; and, in order thereto, 'twas agreed, that a 
writ ſhould be taken out againſt Mrs. Rawlins: Mrs. Baynton 


contrives to get Mrs. * and Mrs. Buſby into a 9 


# 


OY 
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executed: and Mrs. Buſby, Mrs. Rawlins, and Mrs. Buyn- 
ton were all carried in a coach to the Star and Garter tavern 
in Drury-Lane, where particular care was taken to ſeparate 
Mrs. Buſby, and Mrs. Rawlins, becauſe, unleſs they did that, 
they could not hope to accompliſh their deſigns : Mrs. Buſby 
was by force kept at that tavern, without |any proceſs againſt 
her, till the marriage was over; but Mrs. Rawlins was for- 
cibly carried to Hartwell's, the bailiff's, houſe. Mrs. Bayn- 
tan pretended to be much concerned for Mrs. Rawlins, and 
went in all haſte to call ſome of her friends to be bail for her. 
Some time after Mrs. Rawlins had got to Hartavell's, in comes 
Mrs. Bayntin, pretending that, by mere accident, ſhe had 
difcovercd her being there, hearing her name as the was paſ- 
fing by the door ; that ſhe had been in ſearch, but could find 
no help, that her laſt hopes was her dear brother Swendſen, 
and ſhe doubted not but he would bail her. He, by agree- 
ment, had been placed near the bailiffs, and fo was ſoon 
found, and brought thither, and was very ready to aſſiſt her. 
In order to her diſcharge, the prifoner, the bailiff, and Mrs. 
Baynton, carry Mrs. Rawlins, to another tavern, where they 
had a parſon ready for their purpoſe ; and there this young 
gentlewoman, through divers artifices; was conſtrained to 


marry him. . 
led, Mr. William 


and, at a place a pointed, a ſignal was Fs, and the writ 


The evidence for the crown being c 
— wh om to Mrs. Rawlins, was ſworn, and teſtified, 
That ſhe was the daughter of William Rawlins, deceaſed ; 
_ who left his eſtate to Dr. Bright and this witneſs, to be 
ſold for the payment of his debts and |legacies, and gave 

the ſurpluſage to his daughter, which amounted to about 
Zoool. and ſhe had alſo an eſtate in lands, of the value of 
20l. a year; and that ſhe was at this time near eighteen years 
of age, and unmarried. | e 

rs. Nightingale depoſed, That Mrs. Pleaſant Rawlins, 
and Mrs. Buſby, had lodged at her houſe three years ; and 
that Mrs. St, John came to inquire for lodgings at her houſe, 
for a country lady, (which afterwards proved to be Mrs. 
Baynton, the priſoner) : that ſhe (the witneſs) enquired: of 
her character, and was informed, Mrg. Bayntan was of a 
very good family; whereupon the ented ſhe ſhould 
come and board at her houſe, with her maid, who happened 
to be a neighbour's daughter: that Mrs. Baynton afterwards 
introduced Mr. bur g. as her brother; and deſired he 
might dine at her houſe, which ſhe agreed he ſhould, at the 
rate of twelve-pence a meal: but it was not long before they 
perceived an extraordinary familiarity between Mrs. Bayntn 


. "and 


5 


* _ 
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and Mr. Sævendſen, more than was uſual between brother 

and ſiſter, and ſhe gave notice of it to the family, deſigning 
to have given Mrs. Baynton warning; but ſhe prevent 
her, by ſaying, her affairs permitted her going into the coun- 

try, and ſhe deſigned to return thither when her month was 
up: ſne did not go, however, pretending a fellow was come 
to town, that intended to put a cheat upon her, and ſhe 


| muſt me 0 bete 1 to take out a ſtatute againſt him. 
uU 


Mrs. teſtified, That her brother Buſby, being one of 
Mrs. Rawlns's guardians, put her under the care of her huſ- 
band; and Mrs. Nightingale agreed, that he might dine 


there at twelve pence a meal, and he dined there accor- 


dingly nine or ten times; but at length, obſerving an extra- 
ordinary familiarity between Mrs. Baynton and Swendſen, 
they began to ſuſpect her virtue. —— That Mrs. Bayntoh 
knowing it was their cuſtom to go to Oxenden chapel every 


Friday morning, ſaid, ſhe was going to Goelden-ſquare, and 


would take them in her coach, and ſet them down near the 


chapel ; and accordingly they accepted of her offer, and went 
with her in the coach ; but being come to Dartmouth-Areet, 
they heard ſome body bid the coach ſtop ; and immediately 
Hurterell, the bailiff, crouded into the coach, and laying 
hold of Mrs. Rawlins, ſaid, his concern was with that lady 


and the witneſs, and carried them all to the Star and Garter 


tavern in Drum lane: that ſhe intreated him to carry. them 
to Fleet-Street, where ſhe had friends; but he was angry, 
and would not hear of it; and Mrs. Baynton left them, and 
pretended ſhe would go ſee for her friends: Whereupon ſhe 
and Mrs. Rawlins were in a great conſternation ; and ſhe 
(the witneſs) took Mrs. Ranvlins by the arm, and ſaid, She 
would live and die with her; but the hailiffs forced them 
aſunder, and carried her (the witneſs) to another room; and 
as ſhe was going, ſhe put her head out of a window, and 
cried, Murder ; which brought ſome of the neighbours in ; 
but the bailiffs telling them, it was an arreſt, they would 
not meddle in it; however, a little boy offering to go of an 
errand for her, ſhe ſent for two gentlemen; who came to her; 
and after a little time, the bailiffs left her (the witneſs) with 
the gentlemen, without taking any bail; and ſhe never ſaw 
rs. Rawlins again, till the next day at noon, | 9 5 

Mr. Berkley teſtified, That ſhe demanding of Mr. Swend- 
ſen, when he was apprehended, If that wicked woman, Mrs. 
Baynton, was his filter! He anſwered, No: but he had 
gained his end, in making her a tool to his dear wife: He 
would gratify her for what ſhe had done, and put her away 


eon Monday, and fee her no more. 


C 3 Toy Blake 


„ 
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. Blake depoſed, That Mr. Swendſen and Mrs. Bapnion 
| lodged at his houſe in Red: lion: reet, ſix or ſeven months: 

that he had known Mrs. Baynton theſe twelve years; ſhe 

was no country lady, but worked for her living, and went 

from his houſe five or ſix weeks before this matter happened, 

and he never ſaw any harm by her. * 

Maleman, the bailiff's follower, being ſworn, teſtified, 

That Hartavell took him and Spurr to Stretten-grounds, 

where they ſtopped a coach, and Hartrwell went into the 

coach, and — the lady; and then they drove to the 

Star and Garter in Drum: lane, and from thence ſhe was 
carried to Hartwell's houſe: that one Mr. Holt took this 

witneſs from Hartwell's houſe to the Five Bells in Mitch. 

j \ fireet, where he ſaw Mr. Sawendſen, the priſoner; and Holt 
made him drink, and enquired after the lady they had arreſt- 

ed: that returning to Hurtwell's houſe again, he was told, 

the lady was carried to the Vine tavern in Helborn, whither 

he went, and ſaw Mr. Swendſen there; and the lady was 

looking out of a window over- againſt the tavern ; he did not 
ſee her at that tavern : and, it being demanded, if they had 

any proceſs againſt Mrs. Buſby he anſwered, None at all. 

| Then Mrs. Pleaſant Rawlins was ſworn, and gave the 
following evidence. | | 

I was in a coach, going to Oxenden chapel with Mrs, 

Buſby and Mrs. Baynton, and three bailiffs came about the 

coach, and carricd us to the Star and Garter tavern in Dru- 

ry-lane ; they forced me up ſtairs into a back room, but we 

ot into a forward room; we had. not been there long, be- 

fore they parted Mrs. Buſby and me: Mrs. Baynton was gone 

for our friends, as ſhe pretended. I was in a very great 

_ fright; and Mrs. Buſby Doing, We will die together, they 

took me by force from her; Hartwell ſwore a great oath, 

and thruſt me down ſtairs, and forced me out of a back door 

into an alley. When he went to put me into a coach, I 

| vried out, urder! then he threatened| to put me into New- 

|| gate. He carricd me to his own houſe,' where Mrs. Bayn- 

10. ton came in, pretending, ſhe heard my name as ſhe was go- 

| ing by; ſhe ſaid, ſhe would ſend for her brother, who ſhould 

bail me. He came, and we went to 
born, where I was an hour or two bef. 


: re I heard any thing 
of marrying ; but after we had dined, ſhe begged of me to tl 
have her brother; and ſaid, if I did not marry him, I ſhould = 
be ruined: I deſired my friends might be ſent for; but they W 
would nat admit of it. She aſked me to let her ſee the ri * 


eff my finger; which I refuſing, ſhe forced it from me, an 
faid, ſhe would go and get a wedding ring made by it. When 
a | | „ 
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rhey brought the ring, they ſaid to me, Will you be married 
or no? I ſaid, I would not, without the conſent of my friends: 
they ſaid, if I did not, I ſhould be ruined for ever; and they 
brought a parſon and a clerk up ſtairs: the parſon ſaying, I 
hear there is a couple to be married, aſked no queſtions, but 
told me, if I did not marry this gentleman, I thould be ſent 
to Newgate: ſo, with many threats a r{uaſions, they at 
laſt prevailed with me to marry ; as forced to marry him 
out of fear, not of going to Newgate, but of being murdered. 
It was about three in the afternoon, when I was married, 
and about candle-light, they carried me to Blake's houſe, in - 
Red-lion-fields: they thruſt me up ſtairs, and ordered to 
have a bed ſheeted. Mrs. Baynton bid me undreſs, and go 
to bed: I ſaid, I would not: then ſhe ſaid, the would pluck 
the clothes off my back; and, at length, ſhe forced me to 
go to bed: It was Saturday morning before I was releaſed ; 
then ſome of my friends came to the place where I was. 
The Lord Chief Juſtice demanding of Swendſen, what 
anſwer he gave to this evidence ? He ſaid, He was very much 
unprepared, having had ſo little time allowed him: 
the court anſwered, he had been told, If he could have 
ſhewn any cauſe, his trial ſhould have been put off: then he 
begged very importunately, that his wife (Mrs. Rawlins) 
might ſtand by herſelt ; intimating, ſhe would be prompted 
what to ſay by the company about her: the counſel anſwer- 
ed, He did this on purpoſe to frighten her; however, the 
court at length conſented ſhe ſhould remove to another 
am after which, Swendſen ſaid, The firſt time he was at 
rs. Nightingale's, he was deſired by Mrs. Buſby and Mrs. 
Baynton to make a bowl of punch; which he did, and they 
were very merry over it: then he ihvited them to go on 
board a ſhip ; which they all did, and, in a ſhort time, be- 
came very well acquainted, inſomuch, that they invited him 
the week following to partake of a treat; accordingly he 
went, and met one Mr. -Pugh there, who, at that tim 
courted Mrs. Rawlins ; but the little time he (the priſone 
was acquainted with her, he difcerned ſhe had a kindneſs for 
him, as he had for her: that he thereupon told her, He 
could nat be eaſy while ſhe ſuffered Pugh to kiſs her; ſhe 
bid him be caſy, and ſaid, It ſhould be remedied. 5 
Here. Mrs. Rawlins denied ſhe ever ſaid any ſuch words: 
then Swendſen demanded, If ſhe did not ſay, ſhe would not 
eat a bit, if he did not ſit by her? This the alſo denied; 
whereupon he demanded, If ſhe did not give him ſome en- 
wuragement ? She anſwered, She knew of no ſuch thin ; 
to. . | | on 


1 : 
* 


3 


22 FORCIBLE MARRIAGE, 
Then the Chief Juſtice told her, She ought to ſpeak the 
truth, becauſe his life depended on it; and aſked her, If the 
ever did admit his courtſhip in order to marry him? She an- 
ſwered, She remembered no ſuch thing, he did not know ſhe 
ſhewed him any more kindneſs than the|reſt of the family 
did”; nor was ever in his company alone; 1 
I zhben the priſoner ſaid, That once after dinner, ſhe 
FE heaped peeled walnuts upon his plate, till the company took 
notice of it: that at other times ſhe kiſſed him, and ſqueezed 
him by the hand; and when he talked of marrying her, 
; ſeemed very well pleaſed : but ſhe denied all this, and ſaid, 
She never was with him alone: And Mrs. Buſby declared, 
She faw nothing of all this. Then he called a picture- 
drawer, to give an account of ſome amorous converſation 
between them, when they came to his houſe to ſee Mrs. 
Baynton's picture that was drawing; but the Painter could 
teſtify nothing of that nature ; whereupon the Chief Juſtice 
told him, He was in a great deal of danger if he could pro- 
duce no better witneſſes. | Ed 
The Priſoner proteſted, He knew nothing of the arreſt, 
directly or indirectly, till he ſaw her in the Bailiff's houſe : 
and, that ſhe married him with as much freedom as a woman 
could. | 8 
Then the Chief Juſtice bid her give an account, how ſhe 
was carried from the Bailiff's houſe. ks 
Mrs. Rawlins anſwered, When I was at Hartwell's, the 
Bailiff's houſe, Mrs. Baynton pretended to come by acci- 
dentally, and that ſhe he heard my voice; and came in, and 
ſaid, How do you do, Mrs. Rawlms ?| You know how I do, 
ſaid I, She pretended to help me, and propoſed to go to her 
brother to bail me; and he came, and I was carried from 
thence in a coach to the Vine- Tavern, and Sewendſen went in 
the coach with her. e | 
The Priſoner then called the parſon that married them, 
for a witneſs, who depoſed, That a gentleman fetched him 
and his clerk from the Fleet, to the Vine-Tavern in Hol 
born ; and being introduced to the priſoner, he aſked him, 
What he was to do? And he anſwered, To marry him to 
that young gentlewoman: that he read the licenſe, and found 
it a true licenſe ; and aſking the lady her name,. found it to 
be the ſame with that in the licenſe ; then he aſked her, If 
ſhe was willing tobe married? And ſhe ſaid, She was willing; 
and another gentlewoman was with her, that faid ſhe was 
her fiſter : whereupon he ſaid; If you conſent, and your filter 
is willing, here is a licenſe, and I believe there is no danger 
in marrying you. The Chief Juſtice demanded, If the 
1 | = | 


licgulc 
| ; 


— 


|} 


PORCIBLE MARRIAGE = & 23 


licenſe directed the marriage ſhould be performed ina tavern? 

And if he took the queen's duty ? He anſwered, No; but he 

returned their names to the ſuperviſors ; he never married 
any in a tavern before, and would never do it again; and 

| acknowledged, he ſtaid and dined with the new- married 


couple. | | | DP 
2. he called Mr. Colchet and Mrs. Cutchet of the 
Vine-tavern, as witnefſes; and being aſked by the Chief 
Juſtice, If they heard any noiſe, or ſaw any violence uſed to 
the young woman? They faid, They obſerved none: that 
they were ſhewn in a lower room when they came in, but 
choſe to go up ſtairs; and foon after Mr. Het, the vintner, 
camè down and went out; and that Hartæuell, the bailiff, 
told them, it was an arreſt, and that the parſon was to be bail 
for the lady ; but afterwards they ſaid, there was a wedding 
above, and they admired at it, that there ſhould be a wed- 
ding and bailiffs there : and after all was over, the gentleman 
and the lady went out at the back door, and took coach, nd 
the lady did nat ſeem diſcontented. 8 0 
Sarab Walker, the Cook at the Vine, depoſed, That 
when the young gentlewoman came in, ſhe heard there was 
to be a wedding, and ſhe went up ſtairs to receive directions y 
for the ſupper, and the young lady fat at one end of the 
room, and ſeemed very melancholy : and when fhe afked her 
what ſauce the would have, ſhe ſaid, She would cat nothing 
4 all; but when ſhe went away, ſhe did not ſeem melan- 
choly. 5 | 
Blake, the man's daughter where ſhe was put to bed, 
depoſed, That they came to their houſe about three or four. 
o'clock in the afternoon, and went to bed about two hours 
| after, and roſe again at ſeven in the evening, and went away; 
and that ſhe helped to undreſs her when ſhe went to bed, 
the lady defiring ſhe might wait on her; and that Mr. 
Swendſen told her, the young lady was his wife. K 
Blake himſelf being called as a witneſs, and aſked what he 
knew of Mrs. Baynton, ' anſwered, that he had known her 
twelve years, and it was reported ſhe was married to Mr. 
Bayntan, who died about four years ſince ; but confeffed ſhe 
lay inat his houſe about four months ago. And being aſked, 
Why, when he knew ſhe was ſuch a woman, and brought a 
_ gentlewoman to his houſe, and ordered a bed to be made, 
he would admit of it? Blake anſwered, He did not know it 
was a clandeſtine thing. | | | 
The Conſtable, wha ehended Swendſen, teſtiſied, 
That he had a warrant to take up the men that ran away 
with the young gentlewoman, and he went with o_ gen- 
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. NET Then 
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emen to Mr. Blake's houſe, in Red-lion-ftreet, where he 
und Mr. Swendſen and the lady ; and one of the gentlemen 
her friend) aſked her, If ſhe was married ? She anſwered, 
Yes, there is my huſband, and ſeemed very much fatisfied : 
whereupon he wiſhed her joy, and ſaid, if ſhe pleaſed to go 


with him to the Recorder's, there was her guardian-to ap- 


A what ſhe had done ; but ſhe would go to the next 


uſtice of peace. f | 
Here the Priſoner obſerved, That ſhe ſaid to the Conſtable, 
I am very well content with the marriage, and this is the 


ring that married us. Mrs. Rawlms anſwered, She did not 


know but ſhe might ſay ſo, for ſhe was not in her ſenſes, and 
did not know what ſhe ſaid : and the court demanding, If 
ſhe had been in bed then? She anſwered, Yes, they had 
been in bed about an hour; that Mrs. Baynton threatened 
her, and ſaid, ſhe muſt own him for her huſband, or they 
were all ruined. | | 
Then Juſtice Baber teſtified, That on Friday, the 6th in- 
ſtant, the priſoner, the lady, and another came to his houſe, 
in York-Butldings, and the priſoner in particular defired he 
would adminiſter a voluntary oath to her, whether ſhe was 
married to him ; but he did not think he had any thing todo 
to give ſuch an oath, and therefore did not tender it, and 
rceived ſhe was in great diſorder ; that they came to him 


in a coach, and had then no officer with them: and that 


ſhe did ſay, voluntarily, She was married with her own 
conſent. 


joy and happineſs: ſhe anſwered, She did not queſtion it, 
ee. what ſhe had done was with her own voluntary con- 
. | 
Hudſon, Blake's man, teſtified, That Mr. Swendſen came 
with the lady to their houſe on Saturday morning ; and'Mr. 
Kurndſen ſaid, That was his dear wife; and ſhe ſaid, This 
- my dear huſband ; and took him about the neck and kiſſed 
m. | +7 
Mr, Green depoſed, That he was with them before the 
recorder, and the lady owned, She was married to the gen- 
tleman by her own conſent, without fqrce or compulſion ; 
and the recorder anſwered, He was afraid ſhe was drawn in 


by that ſpark, a bully of the town; and Mr. Swendſen and 


the witneſs being ſent out, he did not know what ſhe ſaid 
afterwards, OR LS. 
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Then the priſoner called ſeveral to his reputation. One 
ſaid, He had dealt with him for 3000l. Another faid, He 
had a good character in Norway, and ſeveral ſhips were con- 
ſigned to him; and a third ſaid, He knew him, and he was 
by ua worth 10,000 dollars in Norway, and held to be a 
very honeſt man. , Ln rr ou top ́ͤ We 
Here Mr. Solicitor-General obſerved, That the priſoner 
had given no anſwer to the principal part of their evidence, 
namely, the force; for if the taking and detaining Mrs. Raw- 
lins was by force, as the witneſſes teſtified, and if ſhe was 
married while ſhe was under that force, no ſubſequent act or 
conſent of her's could leſſen the offence, if the jury ſhould 
give credit to the priſoner's evidence, and believe her con- 
Tat wad oak. | F 
She had confeſſed, indeed, that after ſhe had been hur- 
ried from tavern to tavern, ſhe did declare he was her huſ- 
band, and that ſhe conſented to the marriage; but what 
afterwards happened plainly ſhewed it was through fear, and 
nothing elſe : Had ſhe really conſented to the marriage, why 
was ſhe carried to the juſtice of peace, to take an oath, that 
ſhe was married by her own voluntary conſent? while the 
priſoner held her by the hand before the recorder, ſhe confeſſed 
ſhe married with her free conſent; but as ſoon as the priſoner 
was withdrawn ſhe burſt into a flood of tears, and declared 
ſhe was married by conſtraint: he obſerved alſo from the li- 
cence, that the whole matter was of the priſoner's contriving, 
for the licence bore date three weeks before the time of the 
marriage, which ſnewed how long they had waited for an, 
opportunity to accompliſh this defign ; and when he took 
out the licenſe he made oath her age was twenty-five, and 
his own thirty-five. Then the queen's counſel called a wit- 
neſs, to teſtify what the lady ſaid before the recorder ; 'who 
depoſed, That while Mr. Swendſen held her by the hand ſhe 
owned the marriage, but when he was withdrawn ſhe threw 
herſelf upon him (the witneſs), and deſired him to ſtand by 
her, forſhe was undone; and giving much the ſame evidence 
the had done in court, ſhe ſaid what ſhe had done was all by 
torce, and out of fear. 5 5 | 
Then Mr. Taylor teſtified, That when the priſoner took 
out the licence, he made oath the lady was twenty-five ; and 
that the licence was dated the day he took it out. { 
The Chief Juſtice then ſummed up the evidence, and gave 
the following directions to the jury. | | | 
I. You are to know, that if ſhe was taken away by force; 
and afterwards married, though by her cenſent, yet is- he 
guilty of felony; for it is the taking away by force _ 
; makes 
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makes” the crime, if there be a marriage, though by her 
conſent. - FOE: | z 
2. In the next place it is to be obſerved, that ſhe was 
taken away by force, and a ſtratagem was uſed to give an 
opportunity thereunto, and the arreſt was but a colour, 
3. You may conſider upon the evidence, how far the 
priſoner was coneernedin the firſt force, It js true, he was not 
at the arreſt, and did not appear until ſhe was brought to Hart- 
wells houſe; and under that pretence of bailing her, ſhe was 
carried to the Vine tavern, where there was a parſon ready, and 
the marriage was had in ſuch a manner as you have heard ; 
Now it is left to you to determine, whether the marriage 
was not the end of the arreſt; and if ſo, how it could be 
fible for ſuch a force to be committed to effect the pri - 
— deſign, and he not to be privy to it | 
4. If it can be imagined he was not privy to the colour. 
able arreſt, yet ſhe was under a force when he came to her 
at Hartwell's houſe, and from thence ſhe was carried by 
force into the Yine-Tavern, where ſhe was married: that is 
a forcible taking by him at Hartwell's houſe; and though, 
when ſhe was at the Vine- Tavern, ſhe did expreſs her con- 
ſent to be married; yet it appears, even then, the was 
under a force, and had no power to help herſelf: ſhe was 
alſo under a force when ſhe was carried to Blake's, and put 
to bed, nay, when ſhe was carried to the Juſtice. of Peace, 
even then ſhe was under a force; and all that the ſaid was 
not freely, but out of fear: ſuch a force would avoid any 
bond, for ſhe was under impriſonment. But, however, if 
the firſt taking was by force, and ſhe had conſented to the 
marriage, the offence is the ſame ; it is felon . 8 
After the charge Mr. Swendſen deſired his wife might be 
aſked, whether the did not, upon her knees, ſwear ſhe 
went away from him as good a maid as ſhe came to him. 
The Chief Juſtice anſwered, that was a queſtion need not 
be aſked, fince the marriage was fo plainly proved: this 
as ſufficient to bring him within the ſtatute, though the 
marriage was never conſummated. ; | 
: The Jury retired to conſider their verdict. 


In the mean time Sarah Baynton, Fibn Hartwell, and 
fo Spurr, were ſct to the Bar, and a Jury charged with 
them; being indicted for aiding and aſſiſting the faid 
Haagen Sawendjen, to bring about and accompliſh the ſaid 
; forcible marriage with Mrs. Pleaſant. Rawlins. - 
In opening the indictment and the evidence, Mr. Solicitor 
| | EY - abſerved, 
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obſerved, Thay the law, to ſhew how odious ſueh offences 
were, and to deter all perſons whatever from 2 
them, had made no difference between the principals a 
acceſſaries; the abetters, procurers, and contrivers. Were 
declared and adjudged principal felons. RE 7 

The evidence being called, Mrs. Buſby depoſed, as ſhe 
had done at the former trial, That Mrs. Rawlms's father 
left her about 20001. and her grandfather 201, per amum in 


lands. | 8 
Mrs. Nightingale teſtified, That Mrs. Buſby and Mrs. 
Rawlins had lodged at her houſe three years, when Mrs. 
 Baynton came under the character of a country gentlowoman, 
and took lodgings at her houſe, and introduced Swengfon ay 
her brother, (As in Swendſen's Trial). 5 
Mrs. Buſby alſo teſtified, That ſhe and Mrs. Rawlins were 
arreſted in a coach, and carried to the Stur and Garter in 
Drury-Lane (as at the former trial): and the Court demand- 
ing, If Mrs. Baynion and Hartwell were at the tavern with 
them, ſheanſwered, Mrs. Baynton was there, and pretended 
to go for friends to bail them; but did notcome again while 
ſhe was there, That Hartwell forced the young lady from hee 
at the tavern ; and when ſhe put her head out of the window, 
and cried after her, Spurr ſaid, What have you got * 
bawling? We are better known here than you are. Thi 
was the firſt notice ſhe took of Spurr, but ſhe underſtoed he 
rode behind the coach that brought them thither, and that 
he was left to keep her, when Mrs. Rawlins was forced 
away from her. 8 5 385 : K 
akeman, the bailiff's follower, depoſed, That Hartwell 
em w him in this arreft, and told him the writ was 
again Mrs. Rawlins: that '$purr ſtopped the coach, and 
artepell ordered it to drive to the Star and Garter tavern ; 
and when they were there, Hartwell came to the r 
and ſaid, You muſt go to my houſe; and ſhe ſaid, O Lord, 
don't part us: but he forced her away, put her into a eoach, 
and carried her thither ; and from Hartwell's houſe the was 
carried to the Vine-Tavem in Holborn. The Court de- 
manding, if they had any writ againſt Mrs. Buſby, Fakeman 
anſwered, No; and that againſt Mrs. Rawlins was but for 
_ 201, though Hartwell faid, it was for 200l. And that when. 
he went away, he left Spurr and Hartwell at the Vine-tavern. 
Then Mrs. Rawlins teſtified, That ſhe was arreſted on 
the 6th of November, as ſhe was going in a coach to Oxenden © 
chapel, and carried to the Star and Garter tavern; where 
Hartwell forced her from Mrs. Buſby, carried her ta his own 
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| Houſe, and from thence to the Vine-taverr 
ſhe had done at the trial of Swendſen. | ; 
Hartwell demanding of Mrs. Rawlins, which of them was 
Hartwell; ſhe anſwered, That his name was Hartwell ; and 
that he took her about the middle, forced her away, and 
drove her down ſtairs; and when ſhe cried out murder, he 
ſaid, If the did not hold her tongue he would ſend her to 
Newgate that minute: and having her at his houſe in Witch- 
Street, Mrs. Baynton came in, pretending ſhe heard her 
name as ſhe paſſed by, and ſaid ſhe would ſend for her bro- 
ther to bail her; whereupon ſhe went out, and returned 
with her brother Swendſen in half a quarter of an hour: after 
- which, Mrs. Baynton, her brother, and Hattwell, carried her 
in a coach to the Vine-tavern in Holborn, and Holt was there 
for the other bail: they were willing to take him, but were 
very ſcrupulous about Swendſen's being bail; and told her, 
in ſhort, ſhe muſt marry Swend/en, and that would put an 
end to it, Mrs. Baynton faid, If ſhe did not marry her bro- 
ther, ſhe muſt go to Newgate; that ſhe deſired her friends 
Might be ſent for, but they would not permit it; and when 
ſhe refuſed to let Mrs. Baynton have her ri1 
ſhe forced it from her, and ſaid, She w 


Newgate, and with many threats ſhe was at length prevailed 
on to marry Swendſen ; but ſhe did it not out of fear of geing 
to Newgate, but of being murdered. That ſhe did not ſtay 
at the Vine a quarter of an hour after ſhe was married, but 
| Swendſen and Mrs. Baynton carried her to Blake's houſe in 


 » Halborn, where Baynton and Blake's daughter undreſſed her, 


and ſhe was in bed there an hour or two. The Court de- 
manding, if ſhe faw Hartwell at the Vine-tavern before ſhe 
was married; ſhe ſaid, Yes; Hartwell ſaid, he would con- 
fider with Mrs. Baynton about the bail, and they all went 
out and left her alone, and Mrs. Baynton returned, and told 
here they rcfuſed the bail. | 
Mrs. Baynton, being directed to enter upon her defence, 
' demanded of Mrs, Kawlins, If She did not ſay, when the 

family was at church, ſhe wiſhed Mr. Swendſen was there? 
and Mrs. Rawlins anſwering, ſhe did not remember ſhe ſaid 
' ſo; Mrs. Baynton aſked her, If ſhe did not come to her 
* bed-fide, and kiſs and hug her, and talk with pleaſure of 
Mr. Scwendſen ? Mrs. Rawlins anſwered, May-be the. might 
do fo; but ſhe did not ſpeak it with a deſign to have him. 
Mrs. Zaynton demanded, If ſhe did not ſay, ſhe had a 
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_ great deal of ill uſage, and that ſhe lived more like a ſervant 
than any thing elſe ? Mrs. Rawlins anſwered, She did not 
know but ſhe might: and the Chief Juſtice demanding, . 
Why ſhe did ſo? ſhe anſwered, ſhe could give no account. 

of it. | E WRITE” N 3 2B HY 

The Chief Juſtice then .aſked her, If ſhe bid Mrs. 
| Baynton tell Swendſen, that ſhe knew a gentlewoman-at her 
own diſpoſal, that would make him a very good wife? 
Mrs. Rawlins anſwered, She might ſay ſhe wiſhed. her bro- 


ther a very good wife, but ſhe did not ſpeak it with a de- 


ſign to marry her brother; but was reſolved to take advice 
f ber friends, 7 . VVV 
The Court then demanded, If ſhe ever told Mrs. Baynton 
ſhe wiſhed herſelf Mr. Swendſen's wife? She anſwered, ſhe 
could not tell whether ſhe did or not: but being aſked, if 
the told Mrs. Baynton that, notwithſtanding what ſhe ſaid 
of Mr. Swendfen, ſhe would never marry without the con- 
ſent of-her friends ? She anſwered, She often ſaid, ſhe would 
never marry without their conſent. e 
It being demanded, If there had been any courtſhip 
carried on between Mr. Stuendſen and her? She ſaid, No. 
more courtſhip to her than to all the family: being aſked, -. 
If ſhe did not ſay ſhe would have no body but Swendſen 8 | 
She denied ſhe ever ſaid ſo. Then 3 deſired ſhe 
might be aſked, Whether ſhe conſented to be taken away, 
directly or indirectly? Mrs. Rawlins replied, It was all 
without her knowledge; ſhe never conſented to it. 
Being aſked, If ſhe did not fend back Mr. Pugh's letters, 
and deſired him to come no more, for ſhe would have no- 
thing to ſay to him? She anſwered, She did ſend back his let? 
ters, but did not remember ſhe ſaid any thing to Mrs. 
Baynton about jt. Ct IHR © 
The Court aſking, Why ſhe ſent his letters back? She 
ſaid, It was not upon Mr. Swendſen's account; but upon 
ſome unhandſome things they had heard of him: and Mrs.. * 
Buſby ſaid, They were ſent back by their advice. ©, 
he Chief Juſtice again ſolemnly demanded of her, by 
the oath ſhe had taken, If ſhe conſented to her being taken- 
away after the manner ſhe was, or gave any encourage- 
ment to Mr. Swendſen? She anſwered, No; ſhe did not 
know ws give him any manner of encouragement. 
Then Mrs. Baynton called her maid Betty, for a witneſs, 


if Mrs. Rawlins did not aſk her ſeveral times of Mr. Swend- - 
Jen, and wiſh he would come and dine with them? And 

Getty anſwered, She never heard her but once. re” 

Here Swendſen's Jury returned into Court, and Fohnſon, a 
ate, who was one of the Jury, ſaid, They did not find any 

| evidence, 
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evidence, that Mr. Swendſen was privy to the arreſt. The 
Chief Juſtice anfwered, Did not he go to Hartwell's houſe, 
and from thence, while ſhe was under the force, go with 
ber to the Vine-tavern, where he married her? Did not he 
take advantage of the force, and was that force to any other 
purpoſe but to compel her to marry him? There was no 
cauſe of action, either againſt Mrs. Rawlins or Mrs. Buſby. 
And Jobnſon itil} objecting, there was no violence uſed by 

Swendſen ; the Court anſwered, if he was preſent when vio- 
lence was uſed, then was violence uſed by him: it appearcd 
very evident ſhe was under a force before ſhe was married, 
when ſhe was married, all night after, and the next_day, 
when ſhe was at the Recorder's. | 

Faohnſon replied, He did not believe Mr. Sendſen employed 
the bailiffs: to which the Court anſwered, If he did not ſet 
them to work, yet his act afterwards made it as bad as if Ne 
had actually empleyed the bailiffs : whe 2 Fohnſen ſaid, 
he agreed with the reſt; and the Foreman ſaid, They were 
now all agreed in their verdict, that Swendſen was GUILTY. 

Then Mrs. Bayntan procceded in her defence, and faid to 
Mrs. Rawlins, Did not you undreſs yourſelf at Mrs. Blake's ? 
She anſwered, You undreſſed me: and being aſked, If ſhe. 
did not ſay to Mr. Swendſen, when ſhe was in bed, Come to 
bed, my dear huſband, you muſt love no body in the world 
hut me; and that ſhe loved him above all men in the world? 
the anſwered, No, Mrs. Baynton, I did not; I have taken 
an oath this day, and I faid no ſuch things. 

Mrs. Baynton ſaid, That Mrs. Rawlins would have written 
letters to Mr. Swendſen; but the would not let her, and 
always acted as a friend to her. | | 

The Chief Juſtice anſwered, If ſhe had no deſign but for 
her good, why did ſhe go to lodge at Mrs. Nightingale's, 
under pretence ſhe had a law-ſuit? and why did ſhe carry 
her out in the coach in order to be arreſted? Mrs. Baynton 
replied, She had carryed her out in a coach, and ſet her 
down ſeveral times. And' then ſhe demanded of Mrs. 
Rawlins, If ſhe did not ſeveral times defire to fit next to 
Swendſen when they were at cards, and ſent for walnuts and 
apples to treat him? to which ſhe ſaid, She did indeed ſend 
for walnuts and apples; but not to pleaſure Mr. Swendſen. 

The Court demanding of Bayntsn, Why ſhe faid Mr. 
Swendſen was her brother? ſhe ſaid, He was her brother by 
adoption: and aſked Mrs. Rawlins, if ſhe did not give Mr. 
8wendſen ſo much encouragement as to kiſs him, and go be- 
tween his legs? Mrs. Rawlins thereupon ſaid, She took it 
upon her oath, ſhe never did ſo: and being aſked, If 446 
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dd not love him? ſne ſaid, No; not well enough to make 
him her huſband. re ED 1 
Then the Court aſked Mrs. Bayitor, How ſhe lived, and 
if ſhe had not a child about four months ago? ſhe-anfwered, 
She was married and could prove it ; but ſhe did not think 
it proper, for ſome reaſons: and as to getting her living, 
ſhe had a ſiſter in Barbadoes that was very kind to her. 88 
Then the Chief Juſtice demanded of Hartwell, Who 
ordered him to take out the writ againſt Mrs. Rawlins, at 
the ſuit of Janes? Hartwell anſwered, It was Mr. Holt; who 
kept the Mitre tavern at Yeſtminſter ; and being at Mt. Holf # 
houſe, Mrs. Baynton came in, and gave him money for the 
writ ; and he ſent Spurr, his follower, for it: that when he 
carried them to the Star and Garter Tavern, Mrs. Bayntor 
bid him take care of his priſoner, Mrs. Rawlins, and take 
her with him to his houſt; or he would lofe his money; 
and thereupon he carried her to his houſe, and having bufi- 
neſs elſewhere, he left her with his wife; and when he 
came home again, he found Mr. Swendſen and Mrs. Bayn- 
ton there, drinking a pint of ſack : and they told him, if 
he would go to the tavern, the buſineſs ſhould be made up; 
and they went in a coach to the Vine-tavern, where t 
matter was made an end of; but he knew of no writ againſt 
Mrs. Buſby. Then he called a witneſs, who teſtified, That 
Mrs. Baynton confeſſed before the Recorder, ſhe employed 
Hartwell to ſue out the writ againſt Mrs. Rawlins, and gave 
him money; but Hartwell ſaid, His principal witneſs, Mr. 
Halt, was fled: and aſking Mrs. Rawlins, If ſhe was not 
free to go to the Vine-tavern ? ſhe anſwered, She did not deny, 
but ſhe went freely thither; nor was there any rudeneſs 
offered her then. hr e 
It being demanded of Spurr, what he had to ſay? He 
anſwered, He knew nothing more of the matter, than that 
Hartwell gave him the money to take out the Marſhal's- 
Court Writ, and he was employed by him. =” 
Then the Chief Juſtice having ſummed up the evidence, 
faid, If Hartwell was employed in this defign, in order to 
take Mrs. Rawlins into cuſtody, ta carry on this marriage, 
and was privy to it, then he was equally guilty ; but if he 
did only act as a bailiff, and did not know the deſign, thenhe 
was not guilty. But his arreſting Mrs. By/by, againſt whom he 
had no proceſs, and taking Mrs. Rawlinsfrom Mrs. Buſby to his 
own houſe, and from thence carrying her to the Vine-tavern; his 
pretending that the warrant was for 1201. when as in truth it 
was but for twenty pounds; and his pretending that the parſon 
vas to be bail, though he was not preſent in the room where 
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the marriage was, but hard by; yet he was in the ſame 
* Houſe, which is all one, if he knew what defign was on 
foot : thefe are the things you are to conſider of. As for 
Mrs. Baynton, ſhe pretended ſhe was a widow, and you 
hear how ſhe proves it: and when ſhe is taxed with having 
a child, then ſhe faith ſhe has a huſband ; and when ſhe is 
aſked about him, ſhe will give no account, nor how ſhe ſup- 
ports herſelf. She ſaid indeed, She paid every body their 
own; and that ſhe has no difference with any body what-, 
ſoever. She pretended ſhe was Mrs. Rawlns's friend in 
what ſhe did; but it is plain, by what ſhe owns herſelf, 
that ſhe employed Hartwell, and paid him for the writ : and 
her pretending to ſet them down at Oxengden chapel, there it 
was her deſign to bring them under that force to effect this 
marriage. f muſt leave it to you to conſider, whether from 
the beginning to the end, ſhe was not an actreſs and a ma- 
nager of this whole buſineſs. She hath been aſked, how 
Mr. Swendfen came to be her brother? 1ſt. She ſays, he was 
her deceaſed ſiſter's huſband : then being aſked, who was that 
fiſter? ſheſaid, He was an adopted ſiſter's huſbJnd. It was very 
extraordinary for herto go to M r. Hartꝛuell's hguſe to the young 
gentlewoman, and pretend ſne came by chance, and heard her 
name. I muſt leave it to you, Gentlemen of the Jury, to con- 
ſider of the whole matter: and as for Spurr, he was an under 
officer, a bailitf's follower, and might be ignorant of the buſi- 
neſs. You have not evidence enough to make it appear, that he 
was privy to this deſign, and thereforè you are to acquit 
him: but as to Mrs. Baynton and Hartwell, if they were 
privy to this deſign of foreibly taking away of Mrs. „ | 
with an intent to marry her to Mr. Swendſfon, as it is plain 
he was an actor, and ſhe an abettor in the force; then, 
- gentlemen, you are to find them guilty: if you are not 
ſatisfied, you are to acquit them. | 
The Jury being withdrawn, after half an hour's receſs, 
returned into Court with their verdict, that Sarah Baynton 
was GUILTY ; but Hartwell and Spurt were Not Guilty. 
| Whereupon the Chief Juſtice told Hartwell, he had met with 
7 very merciful Jury, and adviſed him to take care for the 
Une. - f | 
The priſoners, Haagen Swendſom, and Sarah Baynton, were 
called to judgment on the 28th of Navember ; and it being 
demanded of Swendſen, what he had to ſay, why ſentence of 
death ſhould not paſs upon him? He inſiſted, That Mrs. 
Rawyins had varied in her evidence, and confeſſed ſeveral 
things in Mrs. Baynſon's trial, that ſhe denied in his. Mrs. 


Baynton made the like obſervation; and added, That ſhe lrg 
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with child: to which my Lord Chief Juſtice replied, That 
was no plea againſt; 3 of | 1 
Then Mr. Juſtice Powell obſerved, How great a crime 
this fortune-ſtealing was ; how much worſe than any other 
kind of robbery : and that though Swendſen was not at the 
firſt taking, yet there were ſtrong preſumptions to conclude 
him privy, and conſenting to it; and particularly his hav- 
ing a licenſe prepared for the marriage: that ſuppoſing he 
was not privy to the arreſt at firſt, yet knowing of the force, 
and being preſent afterwards, when ſhe was threatened to 
be ſent to Newgate, if ſhe did not marry him, and taking 
advantage of her being under theſe menaces ; this was, in 
law, a forcible taking. Then he paſſed ſentence of death on 
Mr. Swendſen and Mrs. Baynton: after which Swendſen ac- 
knowledged the arreſt to be all his own contrivance, and 
not Mrs. Baynton's: and Mrs. Baynton declaring ſhe was 
with child, a Jury of matrons were impannelled, and brought 
her in quick* with child; whereupon execution was reſpited 
till after her delivery : and her friends afterwards obtained 
her pardon ; but Swendſen was executed at Tyburn in purſu- 
ance of his ſentence. . . 1 


The Execution of Haagen Sæuendſen, on the th of December, 
1 —_ £ 


Haagan Swwendſen, being brought to the place of execution, 
referred himſelf to the following paper ; which he left 
with the two divines who attended him. 


« I DO believe the world will expe& I ſhould fay 
ſomething for their ſatisfaction. That 1 had a deſign to 
have Mrs. Rawlins, for my wife, is moſt true. I was told 
of her by a neighbour and friend of hers ; and then 2 a 

| | | urther 


Where a pregnant woman is Capitally eonvicted, ſhe may plead 

her pregnancy, and execution will be poſtponed until her delivery. This 
is a mercy diftated by the law of nature, in favarem prolis. In caſe this 
plea be made in ſtay of execution, the judge mult direct a jury of twelve 
matrons or diſcreet women to inquire the fact, and if they bring in their 
verdift qurck with child (for barely, with child, unleſs it be alive in the 
womb, is not ſufficient) execution ſhall be ſtaĩid generally till the next 
leſſion; and ſo from ſeſſion to ſeſſion, till either ſhe is delivered, or proves 
by the courſe of nature not to have been with child at all. But if ſhe 
once hath had the benefit of this reprieve, and been delivered, and after- 
wards becomes pregnant again, ſhe ſhall not be entitled to the benefit of 
a farther reſpite for that cauſe, For ſhe may now be executed before the 
child is quick in the womb ; and ſhall not, by her own incontinence, 
evade the ſentence of Jaltice\ 4 Black, Com 398. | 
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further enquiry, and found her quality ſuch, as I might, 
without any exceptions, preſume to, her father being the 
ſon of a tradeſman : the next was, how to get into her ac- 
quaintance ; and not knowing how to be introduced, I pre- 
vailed with, and perſuaded Mrs. Baynton to take a lodging in 
the ſame houſe with Mrs. Rawlins; by which means, I 
found eaſy acceſs to my wiſhes, and was as welcome to the 
family as if I had been one of themſelves. I had their com- 
pany on board a ſhip, where I gave them an entertainment ; 
and was invited to dine with them; and, by degrees, I 
poſſeſſed myſelf of Mrs. Rawlimns's affection ſo far, that ſhe 
ſeemed uncaſy without me, and frequently importuned for 
my ſpeedy return, and obliged me to ſit next to her at table, 
ſaying, that if I did not, ſhe would not eat; and treated 
me with many private careſſes; by which lovers, who have 
not frequent opportunity of ſpeaking, do, by ſigns and to- 
kens, expreſs themſelves. 72 | | 
« I do declare, I had as good reception as lover could wiſh 
for; and all the encouragement imaginable ; inſomuch, that 
nothing ſeemed diſagreeable to my intentions, but all things 
did promiſc to facilitate my deſign with ſucceſs, ſhe herſelf 
having told me, that ſhe was at her own diſpoſal, and 
would marry to pleaſe herſelf. A 
« My familiarity with Mrs. Rawlins, before my marriage, 
was ſo great, that there was no room left for me to practiſe 
violence upon her; though I mult ſay, I was impatient of 
2 and wiſhed for an opportunity to aceompliſh my. 
eſire. | | | 
But as for the unhappy contrivance of the arreſting Mrs. 
Raxlins, I had no ſhare in it, but was perſuaded to conſent 
to it, by Mr. Het and his wife, and when the intrigue was 
brought to perfection, I complied, and laid hold of the op- 
2 in order to marry Mrs. Rawlins, which, with 
little difficulty, and lefs perſuaſion, I accompliſhed; ſo 
having, without any force or violence, declared to the 
miniſter, that ſhe was at her own diſpoſal, and free to many 
me, which the miniſter'declarcd in open Court at my trial. 
After we had been in bed, comes in one Mr. Bennet, a 
conſtable, with ſome of Mrs. Ranwlins's relations, who re- 
quired me to go with them before a Juſtice of Peace: find- 
ing they had no warrant, I refuſed to give obedience to their 
commands, which created ſome diſpute ; and my wife, 
hearing the noiſe, came out of the bed-chamber, deſiring 
me to be quiet, and let her ſpeak to them; which accord- 
ingly ſhe did, in theſe expreſs words following ; viz. Coufin, 
I have married this gentleman with my own free conſent ; 
he is my huſband, and this is my wedding-ring, Wee 
| Wi the 


r 
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the ring on her finger: as for Mr. Buſby, 1 will give him 
under my hand, he ſhall come into no trouble ; and what 


3 have more ? | 


Then ſaid they, If it be ſo, then God bleſs you both 
together, and drank a flaſk of wine or two with me, and 
then departed : they were no ſooner gone, but I aſked her, 
whether ſhe would be willing to appear, and declare what 
ſhe had ſaid to her friends to a Juſtice of Peace? and ſhe 
ſaid, ſhe would, with all her heart. Then we went to Mr. 
Juſtice Baber, in York-buildings, and ſhe declared the ſame to 
him ; he told her he would take notice of her face, and bid 
her ſtick to that. | | - 
The next day, about eleven of the clock, there came 
a conſtable with a warrant, and carried us before the Re- 
corder, unto whom ſhe ſaid the ſame thing over and over. 


Then ſaid the Recorder, Alas! child, they made you drunk, 


and you did not know what you did: to which ſhe anſwered, 
That there were a great many there preſent, that knew her 
life and converſation, that ſhe did not uſe to be drunk: and 
when the Recorder could not prevail with her, he conceived 
that my being perſonally with her, obliged her to ſtand fo 
firm to her marriage : he then ordered me to be pulled 


away by force from her, at which ſhe fell a weeping ; how 


ſhe afterwards was lectured by her friends, was ſufficient] 
atteſted by my proſecution, trial, and ſentence ; and after 
was committed to Newgate, I was removed by a Habeas 
Corpus to the Queen - Bench bar, there to be arraigned, ani. 


pleaded not guilty to the indictment. I pleaded. for longer 


time to prepare for my trial, but was allowed but four days; 
when I was brought to my trial, I moved for a Counſel ty 
plead my cauſe, as being a ſtranger, and not-acquainted 
with the laws of England. My lite being thus at ſtake, a 
powerful intereſt againſt me, and the Court not for me, ren- 


dered my caſe both deſpicable and deplorable : and as for 


ſome of my evidence, I do verily believe they were bribed 
by the adverſe party, others taken off by ſiniſter art, and 
ſome hindered by force from appearing in Court for me; as 
for Mr, Juſtice Baber, he ſhewed himſelf but coldly in giv- 
ing his teſtimony, and ſaid, That my wife did confeſs before 
him, that ſhe was married by her own free conſent ; but. at 
the ſame time added, that the ſeemed very much difordereg. 
As for that gentleman I forgive him, and ſhall leave God 

to be judge between him and me. 
elt is to be noted, that my wifedid not deny in open Court, 
that ſhe had made the declaration aforeſaid of her marriage 
to Mr. Bennet, the conſtable, and others, that night we were 
married, but ſaid, She did not know what the did when ſhe 
13 2 i ſaid 
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ſaid ſo; and many other things ſhe poſitively upon oath de- 


been in his company three times in my life, except in church: 


Prove, or ſwear, that 


which rendered my caſe ſo hard, that the ſaid Mr. Johnſan 


not be printed, I have ſaid this, only to do myſelf juſtice, 
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nied at my trial, which makes me have pity upon her poor 
ſoul, confidering ſhe confeſſed many things at Mrs. Baynton's 
trial, which ſhe denied upon oath at mine. The world may 
ſee what it is to be a ſtranger and unacquainted with the laws; 
nay, I myſelf heard my wife openly confeſs in Court, in Mrs. 
Baynton's trial, that there was a young lady in the world, who 
was at her own diſpoſal, that wiſhed me a good wife; and at 
laſt confeſſed ſhe herſelf was the perſon. . | 
„Among my many misfortunes, I was repreſented by my 
wife's. friends, to the Coutt, to be a ſharper and a bully; 
but I called in and produced ſeveral gentlemen of repute, to 
give an account of my life and converſation, who have ac- 
cordingly atteſted the honeſty of my principles by my prac- 
tice, 50 ES 
ee lt is further obſervable, how my J ury diſagreed about 
my verdict: there was one of them, Mr. Eraſmus Fohnſon, 
a perſon to me altogether a ſtranger ; for I declare in the 
preſence of Almighty God, that I do not remember to have 


this Mr. Jahnſon alledged, that none of the evidence did 

| L. had any hand in the arreſt, nor 
uſed any force or violence to the gentlewoman, but ſhe con- 
feſſed the marriage, which was proved by ſeveral witneſſes; 


infiſted upon it to have me diſgharged, according to the die- 
tates of his conſcience ; but at laſt he was over-ruled. 
Since my conviction, I have-uſed all the means I 
2 to procure my pardon; but findinglittle or no proba- 
ility of it, I am now going to beg for entrance at the gate of 
3 in heaven, which I beſeech God to open for me. 
_ «1 expected my trial ſhould be publiſhed, that the world 
might ſee my treatment, what I have done, and what J 
haye left undone in my caſe ; but I am.informed it may 


although I could ſay a great deal more of moment to the 
purpoſe ; but my time being ſo very ſhort and precious, I 
mult employ that little time to the ſaving of my moſt pre- 
cious part, my ſoul. | | 


% humbly beſeech mankind to believe me, and that 8 
what I have faid or ſhall ſay, are the words of a dying man: 
this is not the time for me to equivocate, nor to go out of n 


the world with a lie in my mouth. I do therefore declare, 
and call the Great Omnipotent God of heaven to my wit- 
neſs, that I have 9 nothing, to the beſt of my know- 
ledge, ut the whole truth, nor uttered a ſyllable out of 
malice or bitterneſs of heart, againſt any perſon ne ; 
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but ſo far from it, I do frankly * all my enemies, and 
beſeech God to put it into their hearts to repent of their 


ſins. | 


« As for my wife, I am ſo much in charity with her, 
that I cannot believe the ſeverity extended to me, did alto- 
gether proceed from herſelf ; but her conſenting to ſpill my 
blood, makes the guilt her own : God of his great mercy 
give her a true ſenſe of her crimes, that the heavy judg- 
ment, hanging over her head, may not deſcend upon her. 

« As for Mrs. Baynton, who is likewiſe under ſentence of 
death for the ſame account with myſelf, as I have in the 


Court, ſo do I now again poſitively declare, ſhe had no 


hand in the intrigue of my marriage, any more than what 
ſhe did by my ſpecial direction and perſuaſion ; for Mrs. 
Baynton was wholly a ſtranger to Mrs. Rawlins, until the 
unhappy contrivance of my marriage made them acquaint- 
ed: neither did I know Mrs. Baynton till June laſt paſt, 
though ſome have been pleaſed to ſay, I kept her company 
for three years, and have had two children by her; all 
which I declare is a wrong notion, and nothing of truth in 
it. The only load I have on my conſcience, is her death, 
of which I am the unhappy inſtrument; I beſeech God in 
his mercy, to move the Queen's clemency to ſpare her life, 
that her blood may not riſe in judgment againſt me. | 

As for. myſelf, I am now going to ſuffer an ignominious 
death, for a crime which my own conſcience doth not accuſe 
me of, but the rigour of the law has made it my unpardon- 
able crime ; and as I forgive all mankind, fo I beg torgive- 
neſs of thoſe, whom, through inadvertency or otherwiſe, I 
have injured or offended, beſeeching God of his great mercy, 
to vouchſafe them forgiveneſs whenſoever they ſhall aſk it. 

© My great comfort is, that I have reconciled myſelf 
with my God, and that I die in my natural ſenſes; and 
that ſhort time I have had fince my trial, I truſt in my Savi- 
our J have not miſ-ſpent. | 

And now, O Lord God, of thy infinite goodneſs, hear 
my petition, pardon my offences, and forgive me my tins : 
torgive mine enemies, and lay not my blood to their charge; 
wh grant that a fincere repentance may waſh away their 
gut, | | | : 
I] am now going out of this vale of calamity and fin to 
my eternal repoſe, where, through the merits of my Saviour 
Jeſus Chriſt, I hope to ſee God in his glory: and ſo I con- 
clude, O Lord, receive my ſoub into thy boundleſs mercy, 
tor the merits of my Saviour Jeſus Chriſt. Amen.“ State 


Trial, Vol. V. p. 449. STRIKING 
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STRIKING IN THE KING's PALACE. 
NONTEMPTS againſt the king's Palace, or Courts of Fuſ- 
tice, have always been looked upon as high miſpriſions: 
and by the antient law before the Conqueſt, fighting in the 
king's palace, or before the king's Judges was puniſhed with 
death. At preſent by Statute 33 Henry VIII. c. 12. 
A. D. 1541. Malicious ſtriking in the king's palace, where- 
In his royal perſon reſides, whereby blood is drawn, is puniſh- 
able by perpetual impriſonment, and fine at the king's plea- 
ſure, and alſo with. loſs of the offenders right hand, the 
ſolemn execution of which ſentence is preſcribed in the ſta- 

tute at length. A few months after this act had paſſed, Sir 
Edmond Knevet was proſecuted for this offence : the ſolemni- 
ties of the puniſhment required by the act are therein ſtated. 


The tenth of June, 1541, Sir Edmond Knevet, knight of 
Norfolke, wasarraigned before the king's juſtices (ſitting in the 
great hall at Greenwich, maſter Gage comptroller of the 
Tha 's houſhold, maſter Suthwell, Sir | Anthony Browne, Sir 
Anthony Wingfield, maſter J/rifley, and Edmond Peckham, cof- 
ferer of the king's houthold) for ſtriking of one maſter Clere, 
of Norfolke, ſervant with the earle of Surrey, within the king's 
houfe in the Tenice Court. There was firſt choſe to go upon the 
ſaid Edmmd, a queſt of gentlemen and a queſt of yeomen, toen- 
quire of the ſaid ſtripe, by the which inqueſts he was found 
guilty, and had judgment, to looſe his right hand; whereupon 
was called to do the execution, firſt the ſeigeant chirurgion, with 
his inſtrument appertaining to his office : the ſergeant of the 
woodyard with the mallet and a block, whereupon the hand 
ſhould lie: the maſter cooke for the king with the knife: 
the ſergeant of the larder to ſet the knife right on the joynt: 
the ſergeant farrier with his ſearing yrons to ſeare the veines: 
the ſergeant of the poultry with a cock, which cock ſhould 
have his head ſmitten off upon the ſame block, and with 
the ſame knife: the yeoman of the chandry with ſeare 
clothes: the yeoman of the. ſcullery with a pan of fire to 
heate the yrons: a chafer of water to coole the end of the 
yrons : and two fourmes for all officers to ſet their ſtuff on: 
the fergeant of the ſeller with wine, ale and bcere : the yeo- 
men of the ewry in the ſergeant's ſteed, who was abſcnt, 
with baſon, ewre, and towels. Thus every man in his 
office _ to do the execution, there was called forth Sit 
William Pickering, knight marſhall, to bring in the faid 


Edmand Anevet; and when he was brought to the barre, 75 
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Chiefe Juſtice declared to him his treſpaſs, and the ſaid 
Knevet eonfeſſing himſelfe to be guilty, humbly ſubmitted 
him to the king's mercy : for this offence he was not only 
judged to looſe his hand, but alſo his body to remaine in 
priſon, and his lands and goods at the king's pleaſure, Then 
the ſayd Sir Edmond Knevet, deſired that the king of his be- 
nigne grace, would-pardon him of his right hand, and take 
the left: for (quoth he) if my right hand be ſpared, I wa 
hereafter do fock good ſervice to his grace, as ſhall pleaſe 
him to appoint. Of this ſubmiſſion and requeſt, the juſtices 
forwith informed the king, who of his goodneſs, conſider- 
ing the gentle heart of the ſaid EAnond, and the good report 
of ldrds and ladies, granted him pardon, that he ſhould loſe 
neither hand, land, nor goods, but ſhould go free at liberty. 
Stwwe's Annals, How's edit. 581. fees 


On the above proſecution, Hargraves in his edition of the 
11 vol. State Trials, remarks, that cutting off the hand is a 
rare puniſhment by the Engliſh law, and the cruelty of it being 
conſidered, it muſt give pleaſure to the humane reader 
to know, that there are very few inſtances of inflicting it, 
Weare not aware, that there are any crimes which by our 
law are liable to be ſo puniſhed, except drawing a weapon 
on one of the king's judges, and ſtriking in the king's courts 
or palaces ; and ſo unfrequent have been both theſe crimes, 
that perhaps all our books do not furniſh ten caſes .of the 
fort. - 3 Int. 146. 8 

The manner in which Sir Edmond Knevet obtained a par- 
don of his offence, muſt ſtrike every reader of ſenſibility. 
The circumſtances do equal honour to Sir Edmond and his 
ſovereign ; to the former for his manly requeſt, to pay the 
forfeit by his left hand inſtead of his right, that he might be 
better able © fee bis king and country ; to the latter, for 
teeling the greatneſs of mind which ſuch a requeſt denoted. 
With reſpect to friking in the king's ſuperior courts of 
_ Juſtice in Meſiminſter, or the aſſizes; It is an offence made 
till more penal than even in the king's palace. For a ſtroke 
or blow, in ſuch a court of juſtice, whether blozd be drawn or 

1:t, or even aſſaulting a judge ſitting in the court, by draw- 
nga weapon, without any blow ſtruck, is puniſhable with 
the loſs of the right hand, impriſonment for life, and forfei- 
ture of goods and chattles, and of the profits of his lands 
during life, The reaſon ſeems to be (ſays Sir William Black- 
/ime), that thoſe courts being antiently held in the king's 
palace, and before the king himſelf, ſtriking there included 
the former contempt againſt the king's palace, and ſome- 
ting more, viz. the diſturbance of public juſtice. 4 
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God and religion, puniſhed by the munic 


mitting any ſecular buſineſs to be public 
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keeping one day in ſeven holy, as a time 
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humanizes by the help of eee e and ſociety the man- 
ners of the lower claſſes; which would otherwiſe degenerate 
into a ſordid ferocity and ſavage ſelfiſhneſs of ſpirit: it en- 
ables the induſtrious workman to purſue his occupation in 
the enſuing week with health and cheerfulneſs: it imprints 
on the minds of the people that ſenſe of their duty to God, fo 
neceſſary to make them good citizens; but which yet would 
be worn out and defaced by an unremitted continuance of 
labour, without any ſtated times. of recalling them to the 
worſhip of their maker. By the ſtatute ten. VI. c. 5. 
no fair or market ſhall be held on the principal feſtivals, good 
Friday, or any Sunday, (except the Gur Sundays in harveſt) 
on pain of forfeiting the goods expoſed to ſale. And, ſince 
by the ſtatute, 1 Car. I. c. 1. no perſon ſhall aſſemble, out 
of their own pariſhes, for any ſport whatſoever upon this 
day; nor, in their pariſhes, ſhall uſe any bull or bear heat- 
ing, interludes, plays, or other unlawful exerciſes, or paſ- 
times; on pain that every offender ſhall pay 38 4d to the 
poor. This ſtatute does not prohibit, but rather impliedly 

allows, any innocent recreation or amuſement, within their 
reſpective pariſhes, eyen on the Lord's day, after divine ſer- 

vice is over. But by ſtatute 29 Car. . e. 7. No perſon 
ſhall exerciſe any worldly labour of | their ordinary call- 
ings upon the Lord's day, or uſe any boat or barge, 
or expoſe any goods to'fale, except meat in publick houſes, 
milk at certain hours, and works of neceſſity or charity, on 
forfeiture of 5s. Nor ſhall any drover, | carrier, or the like, 
travel upon that day under pain of 20s. | 


ſervice to a ſtate confidered merely as a by inſtitution. It 
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{mall hot rolls of bread on the 16th of November 1776, be- 
ing the Lord's day.—It having been proved, that he had | 
ſold theſe rolls four ſeveral times on the ſame day, the juſtice *_ 
deemed them ſeparate and diſtinct offences, and accordingl 
made four diſtin convictions, and levied by four diſtin 
warrants the ſum of 20s. EST „ 
The baker, on the ground of their not being ſeparate and 
diſtinct offences, brought an action againſt the Juſtice, to re- 
cover back the ſum of 15s—the amount of three convictions. 
Buller, on behalf of the baker, contended that the offence 
created by the ſtatute is C exereiſing his calling on the Lord's 
day ;” and that therefore if the baker had continued baking 
from morning till night, it would be but one offence ; that 
here were four convictions for one and the ſame offence z 
conſequently as to three, there is an exceſs of juriſdiction, 
and the action againſt the Juſtice maintainable. | : 
 Grwper, on the contrary for the Juſtice, contended that 
as there was evidence of four different acts, which for _ | 
that appeared might have been carried on at four different, 
places, the Court will not preſume to the contrary againſt 
the Juſtice, who has acted on them as four diſtin offences. | 
Lord Mansfield. If there are four convictions, for one 
and the ſame offence, committed on one and the ſame day, | 
three of them muſt neceſſarily be bad. On the conſtruction 
of the act of parliament, the offence is exerciſing his ordi- 
nary trade on the Lord's day,” and that, without any frac- 
tion of a day, hours or minutes. It is but one entire 
offence, whether longer or ſhorter in point of duration ; ſo, 
whether it confiſt of one, or a number of particular acts, 
the penalty incurred by the offence is five ſbillings. There is 
no idea conveyed by the act itſelf, that if a taylor ſews 
on the Lord's day, every ſtitch he takes is a ſeparate offence; 
or if a ſhoemaker or carpenter, work for different cuſto- 
mers at different times on the ſame Sunday, that thoſe are 
ſo many ſeparate and diſtin offences. There cap be but 
one entire offence, on one and the ſame day. Killing a 
ſingle hare. by an unqualified perſon, is an offence ; but the 
killing ten more on the ſame day will not multiply the of- 
fence, or the penalty impoſed by the ſtatute for killing ane. 
Here repeated offences are not the object which the legiſſa- ; 
ture had in view in making the ſtatute : but ſingly to puniſh 
a man for exerciſing his ordinary trade and calling on a 
Sunday, Upon this conſtruction the Juſtice had no juriſdie- 
tion whatever in reſpec of the three laſt convictions: judg- 
2 75 rey nr given for Se _ 2 v Durden, 
aurt of King's Bench, Cowper's Reports, 640. A. D. 1777. 
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. 
Of the Province of a Jury in Proſecutions for Libels. 


Y has of late been a ſubject of much public diſcuſ- 
fion, heat and altercation, On one fide it was holden 
to be the eſtabliſhed law of the land, that juries had no- 
thing to do with the queſtion, whether a publication was li- 
bellous or not; that this was matter of law for the deci- 
fion of the judges, and that it was the province of the jury 
only to aſcertain by their verdict the fact of publication, 
ey the truth of the inuendos, i. e. that the publication had or 
had not thoſe eriminal alluſions and intendments which 
were aſeribed to it in the indictment. On the other hand, 
it was contended that the jury had, by the law of the land, 
a right to bring in a general verdict of guilty or not guilty, 
involving matter of law and fact, and thereby to preclude 
the judges from any juriſdiction as to the queſtion of libel 
or no libel. The legiſlature at length thought proper to 
put an end to the diſpute, by an act of parliament; previ- 
ous to ſtating which, it is proper to inſert the caſe that pro. 


duced it. 


The Dean of St. Aſaph was indicted for a libel, and tried 
before Mr. Juſtice Buller, at Shrewſbury, on the 6th of Au- 
uſt, 1784; when the Judge, in ſumming up, told the 

Tory that there were only two queſtions for their confidera- 

tion—namely, the fact of the publication and the truth of 

the inuendos. And the Jury found the Defendant guilty of 
publiſhing, but whether a libel or not they did not find. 

A motion was made by Erſkine, in the Michaelmas term 

following, to ſet aſide the verdict, and for a new trial, for 


the miſ- direction of the Judge“: after the queſtion had 
/ 5 been 


* An application to the Court, to ſet aſide a verdict, and for a new 
trial, is one remedy whereby the party againſt whom the verdiR is given 
may have relief in caſe of any defeR of juſlice in the firſt trial. Of this 
fort are want of notice of trial; or any flagrant miſbehaviour of the party 
prevailing towards the Jury, which may have influenced their veidict, 
or any groſs miſbehaviour of the Jury among themſelves; alſo if it ap- 

rs by the Judge's report, certified to the Court that the Jury have 
— ht in a verdict without, or contrary to evidence, ſo that he is rea- 
ſonably diſſatisfied therewith ; or if they have given exorbitant damages, 
or if the Judge himſelf has miſdirected the Jury, ſo that the ne: an 
unjuſtiftable verdict: for theſe and other reaſons of a like kind, it 15 the 


praflice of the Court to award a new, or ſecond trial: it being a maxim 
| 8 now 
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been argued at the bar, the Court took time to conſider, 
and Lord Mansfield delivered the opinion of the Court on a 


ſubſequent day in the ſame term, as follows; 
OE JO 5 Four 


now adopted by the Courts that lin all caſes of moment) when juſtice is 
not done upon one trial, the injured pry is entitled to another. But if 
two juries agree in the ſame or a ſimilar verdict, a third trial is ſeldom 
awarded: for the law will not _— ſuppoſe that the verdict of any ſub- 
ſequent jury can countervail the oaths of the two preceding ones. 
f every verdict was final in the firſt inſtance, it would tend to deſtroy 
this valuable method of trial, and would drive away all cauſes of conſe- 
uence to be decided according to the forms of the imperial law, upon 
3 in writing; which might be reviewed in a couiſe of appeal. 
Cauſes of great importance, titles to land, and large ee of commer- 
cial property, come often to be tried by a Jury, merely upon the general 
iſſue: when the facts are complicated and intricate, the evidence of great 
length and variety, and ſometimes contradi ding each other; and where 
the nature of the diſpute very frequently introduces nice queſitons and 
ſubrilties of law. Either party may be ſurpriſed 15 a piece of evidence, 
which, (had he known of its e eee he could have explained or an- 
ſwered, or may be puzzled by a legal doubt, which a lttle recollection 
would have ſolved. In the hurry of a trial the ableſt judge may miſtake 
the law, and miſdirect the Jury; he uy not be able ſo to {late and 
range the evidence as to lay it clearly before them, nor take olf the art- 
ful impreſſions which have been made on their minds by learned and ex- 
erienced advocates. The Jury are to give their opinion inſtanter, that 
is, before they ſeparate, eat, or drink. And under their circumſtances _ 
the molt intelligent and beſt tienen men may bring in a verdidt, 
which they themſelves upon cool deliberation would wiſh to reviſe, _ 
Next to doing right, the pr at object in the adminiſtration of pub- 
lick juſtice ſhould be to give public ſatisfaction. If the verdict be liable to 
many objections and doubts in the opinion of his counſel, or even in the 
opinion of bye- ſtanders, no party would go away ſatisfied unleſs he had a 
_ Proſpe&ofreviewingit. Such doubts would with him be deciſive; he would 
arraign the determination as manifeſtly unjuſt; and abhora tribunal which 
he imagined had done him an injury without a poſſibility of redreſs. 
Granting a new trial, under proper regulations, cures all theſe incon- 
veniences, and at the ſame time preſerves entire and renders perfeR that 
moſt excellent method of deal which is the glory of the a law. 
A new trial is a rehearing of the cauſe before another Jury; but with 
as little prejudice to either party, as if it had never been heard before. 
No advantage is taken of the former verdict on the one fide, or the rule 
of court for awarding ſuch ſecond trial on the other: and the ſubſequent 
verdict, though contrary to the firſt, imports no title of blame upon the 
jury; who, had they poſſeſſed the ſame * and advantages, would 
probably have altered their own opinion. The parties come better in- 
formed, the counſel. better prepared, the law is more fully underſtood, 
the judge is more maſter of the ſubject; and nothing is now tried but the 
real merits of the caſe. | ED 
A ſufficient ground muſt however be laid before the Court, to ſatisfy 
them that it is neceſſary to juſtice that the cauſe ſhould be farther con- 
ſidered, Counſel are heard on both fides to impeach, or eſtabliſh the 
verdict, and the Court give their reaſons at large why a ne examination 


. | ought 
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Four objections have been made to the direction of the 
Judge. The firſt, peculiar to this caſe, and therefore 
begin with it, that he did not leave the evidenee of a law- 
fuß excuſe or juſtification to the Jury, as a ground for ac. 
quitting the Defendant. Circumſtances merely of allevia- 
tion or aggravation are irrelevant upon the trial; they are 
immaterial to the verdict; and they may be made uſe of 
when judgment is given, to increaſe or leſſen the puniſh- 
ment. Circumſtances which amount to a lawful excuſe, or 
juſtification, are proper upon the trial, and can only be 
uſed then. Upon every ſuch defence, there ariſe two quef- 
tions; one of law, the other of fact; the firſt to be decided 
by the Court, the ſecond by the Jury. Whether the fact 
alledged, ſuppoſing it true, be a legal excuſe, 1s a queſtion 
of law; whether the allcgation be true, is a queſtion of 
fact, and, according to this diſtinction, the Judge ought to 
direct; and the Jury ought to follow the direction; though, 
by means of a general verdict, they are intruſted with the 
power of confounding the law and the fact, and follow the 
Pn of their affections or paſſions. 1 5 
The ſecond objection is, that the Judge did not give his 
own opinion, whether the writing was a libel, or ſeditious, 
or criminal. | „„ 
The third was, that the Judge told the Jury they ought 
to leave that queſtion upon the record to the Court, if they 

had no doubt of the meaning and publication. | 
And the fourth, that he did not leave the Defendant's in- 
tent to the Jury. Hp 3 
The anſwer to theſe objections is, that by the conſtitu- 
tion the Jury ought not to decide the queſtion of law, whe- 
ther ſuch a writing, of ſuch a meaning, publiſhed without 
a lawful excuſe, be criminal; and that they cannot decide 
It againſt the Defendant, becauſe after a verdict it remains 
open upon the record: therefore it is the duty of the Judge 
to adviſe the Jury to ſeparate the queſtion  þ fact from the 
queſtion of law; and as they ought not to decide the law, 
and the queſtion remains entire for the court, he is not call- 
ed upon to tell them his own opinion. It is almoſt pecu- 
| | RY | liar 


ought or ought not to be allowed. The true import of the evidence is 
duly weighed, falſe colours are taken off, and all points of law which 
aroſe at the trial are upon full deliberation clearly explained and ſettled. 

In ſhort, long 22 has ſhewn that a motion to ſet aſide a vemlict 
and for a ſecond trial is the ſhorteſt, cheapeſt, and moſt effectual cure for 
all imperfections in the verdiQ z Whether they ariſe from the miſlakes of 
the parties themſelves or their counſel or attornies, or even of the Judge 
or Jury. 3 Blick, Com. 990. N | 


- 


LI BELS 0 a ; 48 


lar to the form of a proſecution for a libel that the queſtion 
of law remains entirely open for the Court upon the. re- 
cord, and that the Jury cannot decide it againſt the De- 
fendant; ſo that a general verdiQ, that the Defendant is 
guilty, is e uivalent to a ſpecial verdict in other caſes, It 
finds all which belongs to the Jury to find, and finds no- 


F 


thing as to the queſtion of law. Therefore when the Jury 
: 1 of every fact within their province to find, they 
have been adviſed to find the Defendant guilty, and in 
that ſhape to take the opinion of the Court upon the law; 
and no caſe has been cited of a ſpecial verdict, in a proſe- 
cution for a libel, leaving the queſtion of law upon ihe re- 
cord to the Court ; though to be ſure it might be left in that 
form: but the other is more ſimple and better. A crimi- 
nal intent from doing a thing in itſelf criminal, without a 
lawful excuſe, is an inference of law. Where an innocent 
act is made criminal, when done with a particular intent, 
there the intent is the material fact to conſtitute the crime. 
The ſubject matter of theſe three objections has ariſen upon 
every trial for a libel fince the revolution, now near an 
hundred years ago. In every reign there have been many 
ſuch trials, both of a private and public nature. In every 
reign there haye been ſeveral defended with all the acri- 
mony of party animoſity and a 1 ready to conteſt every 
point, and to admit nothing: but during all this time, as - 
far as it can be traced, one may venture to ſay, that the di- 
rection of every judge has been conſonant to the doctrine 
of Mr. J. Buller; and no counſel has complained of it by 
an application to the Court, Counſel for the Crown, to 
remove the prejudices of the Jury, and to ſatisfy the by- 
ſtanders, have expatiated upon the enormity of the libel. 
Judges, with the fame view, have done the ſame thing: 
both have done it wiſely with another view, to obviate the 
captivating harangues of defendant's counſel to the Jury, 
that they can and ought to find that in law the paper is no 

libel, But the formal direction of every judge, under 
which every lawyer has ſo far acquieſced as not to complain 
of it to the court, ſeems to me, ever ſince the revolution, 
to have been agreeable to the direction given in this caſe. 
It is difficult to cite caſes; the trials are not printed; unleſs 
a queſtion ariſes, notes are not taken: nobody takes a note 
of a direction of courſe not diſputed. We muſt, as in all 
| Caſes of tradition, trace backwards, and preſume from the 
uſage, which is remembered, that the preceding uſage was 
the ſame. - The Craftſman was a celebrated party paper, 
written in oppoſition to the miniſtry of Sir Robert ape 
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by many men of high rank and great abilities: the whole 
mY eſpouſed it. It was thought proper to proſecute the 
amous Hague Letter; I was at the trial; it happens to be 
printed in the ninth vol. of Sr. Tr. 255. There was a 
eat concourſe, great expectation; and many perſons of 
high rank were preſent to countenance the Defendant. Mr, 
Fazakerly and Mr. Bootle were the leading Counſel for the 
Defendant ; they ſtarted every objection and laboured every 
int; and when the Judge over-ruled them, he uſually 


faid, ** If I am wrong, you know where to apply.” The 


Judge was Lord Chief Juſtice Raymond, who had been emi- 
nent at the bar in the reign of Queen Anne, Solicitor and 
Attorney General in the reign of George the Firſt, and inti- 
mately connected with Sir Edward Northey; ſo that he muſt 
have known what the ancient practice had been. The 
cauſe was ſo blended with party paſſion, that it required 
his utmoſt attention; yet, when he came to fum up, and 
direct, he did it as of courſe, juſt as Mr. Juſtice Buller did 
on this occafion. Fazakerley and Bootle, very able lawyers, 


and connected in party with the writers of the Craftſman, 


never thought of complaining to the Court. The other 
trials before Lord Raymond are not printed, nor to be found 
in any notes; but to be ſure his direction in all was to the 
ſame effect. I recollect one where the Craftſman was ac 
quitted, from a ballad made by Mr. Pulteney.— 


For Sir Philip well knows that his inuendos 

No longer will ſerve him in verſe or in proſe ; 
For twelve honeſt men have decided the cauſe 
Who are judges of fact, tho' not judges of laws. 


There are no notes of the trials before| Lord Hardwicke, or 
Lord Chief Juſtice Lee, before 1752, when the caſe of the 
King v. Owen came on before Chief Juſtice Lee. It hap- 
pens to be printed in the State Trials. I attended as Solici- 
tor General; Lord Chief Juſtice Lee, the moſt ſcrupulous 
obſerver and follower of precedents, directed as of courſe 
in the ſame manner as was done in this caſe. When I was 


Attorney General, I proſecuted for ſome libels; one J re- 


member was the King v. Nutt. He was convicted under the 
ſame direction by Lord Chief Juſtice] Ryder. In the year 
1756 I came into the office I now hold; and, upon the firſt 
proſecution for a libel which ſtood in my paper, I think it 
was the King v. Shebbeare, I made up my mind as to the di- 
rection I ought to give; and I have uniformly given the 
ſame almoſt in the ſame form of words. No. counfel ever 
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complained of it to the Court. Upon every defendant be- 
ing brought up for judgment, I have always ſtated the di- 
rection I gave, and the Court has always aſſented to it. 
The defence of a lawful excuſe never exiſted in any caſe be. 
fore me: therefore I told the Jury, © if they were ſatisfied 
with the evidence of the publication, and that the meaning 
and inuendos were as ſtated, they ought to find the defend- 
ant guilty ; the queſtion of law was upon the record for the 
judgment of the Court. The direction being as of courſe, 
and no queſtion raiſed concerning it in the Court, though I 
| have had the misfortune to try many libels in very warm 
times againſt defendants moſt obſtinately and factiouſſy de- 
fended, there are no notes or reports of what paſſed. In 
one cafe, the King v. Moodfall, on account of another kind 
of queſtion, there is a report; and there the direction is 
adopted by the whole Court as right, and the doctrine of 
Mr. Juſtice Buller laid down in expreſs terms. Such a judi- 
cial practice in the preciſe point —— the revolution, as I 
think, down to the preſent day, is not to be ſhaken by ge- 
neral theoretical arguments or popular declamation. Every 
ſpecies of criminal proſecution has ſomething peculiar in the 
mode of procedure; therefore general propoſitions, applied 
to all, tend only to complicate and confound the queſtion. 
No deduction or coneluſion can be drawn from what a jury 
may do from the form of the procedure to what they ought 
to do upon the fundamental principles of the conſtitution, 
and the reaſon of the ching, if they will act with integrity 
and a good conſcience. The fundamental definition of 
trials by jury depends upon-an univerſal maxim, without an 
exception, ad queſtionem. Where the queſtions can be ſe- 
vered by the form of the pleadings, the diſtinction is pre- 
ſerved upon the face of the record, and the jury cannot en- 
croach upon the juriſdiction of the court. Bur where by 
the form of pleading the two queſtions are blended together, 
and cannot be ſeparated upon the face of the record, the 
diſtinction is preſerved by the honeſty of the jury. The 
conſtitution truſts that, under the direction of the judge, 
they will not uſurp a juriſdiction which is not their pro- 
vince. They do not know, and are not preſumed to know, 
the law; they are not ſworn to decide the law; they are 
not required to do it. If it appear upon the record, they 
ought to leave it there, or they may find the facts ſubject to 
the opinion ofthe Court upon the law. But, upon the rea-. 
on of the thing, and the eternal principles of juſtice, the 
Jury ought not to aſſume the juriſdiction of law: they do 
not know, and are not preſumed to know, any thing of the 
Do 5 mat⸗- 
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matter: they do not underſtand the la 


age in which it is 


conceived, or the meaning of the terms; they have no rule 
to go by but their paſſions and wiſhes. | It is faid if a man 


give a right ſentence upon hearing on 
wicked judge, becauſe he is right by c 
neglected taking the proper method te 
jury who uſurp the judicature of law, 

to be right, are themſelves wrong, beca 
chance only, and have not taken the c 
_ deciding the queſtion. It is the duty 


ſide only, he is a 
ance only, and has 
be informed; ſo a 
2 they happen 
uſe they are right by 
onſtitutional way of 
of the judge, in all 


caſes upon general iſſues, to tell the j 
though they have it in their power to d 
matter between God and their own 


ury how to do right, 
o wrong, which is a 
onſciences. To be 


free is to live under a government by law. The liberty of 


the preſs conſiſts in printing without 
ſubject to the conſequence of law. 

the preſs is Pandora's box, the ſource o 
rable is the condition of individuals, d 
dition of the ſtate, if there is no certai 
the ſame thing) no certain adminiſtrat 


y previous licence, 
he licentiouſneſs of 
every evil. Miſe- 


angerous is the con- 


law, or (which is 
on of law to protect 


individuals, or to guard the ſtate, Jealouſy of leaving the 


law to the court, as in other caſes, is 
ſtate of things, puerile rant and decla 
are totally independent of the miniſters 


now, in the preſent 
ation, The judges 
that may happen to 


be, and of the king; their temptation is rather tothe po- 
pularity of the day; and I agree with the obſervation, cited 


at the bar from 
an odious and pernicious character. 
Court is not final. In the laſt reſort 
the Houſe of .Lords, where the opinion 
taken. In oppoſition to this, ks — is 
the law ſhall be in every particular ca 
men who ſhall happen to be the ju 
think; liable to no review, and ſubjeC 
der all the prejudices of the popula 


r. Juſtice Faſter, that a 


ular judge is 

he . of the 
t may be viewed in 
of all the judges is 

contended for? that 
ſe what any twelve 
ſhall be inclined to 

to no controul, un- 
ity of the day, and 


under all the bias of intereſt in this town, where thouſands, 


more or leſs, are concerned in the put 
pers, paragraphs, and pamphlets. Ur 
tration of law no man could tell, no 


, 


lications of newſpa- 
der ſuch an adminiſ- 
ounſel could adviſe, 


whether a paper were or were not puniſhable. I am glad 
that I am not bound to ſubſcribe to ſuch an abſurdity, 

a ſoleciſm in politics; but that, agreeably to the uniform 
judicial practice ſince the revolution, warranted by the fun- 


damental principles of the conſtitutic 

and upon the reaſon and fitneſs of the 

nion this motion ſhould be rejected. 
0 . 1 2 


of trials by jury, 
thing, I am of Opl- 


But 
N 
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But the judgment was afterwards erreſted, on a defect in 
the indictment; and the dean of St. Aſaph acquitted. 3 Durn- 
ford and Eaſt. Reports, 428. 1 | 


The above caſe. was, as has been obſerved, attended an 
followed by great heat and altercation reſpecting the rights 
of juries in caſes of proſecution for libels; at length the diſ- 
pute was ended by ſtat. 32 Geo, III. c. 60, which declares 
that the jury may give a general verdict of guilty or not 
guilty upon the whole matter put in iſſue, and ſhall not be 
Hirected by the judge to find the defendant guilty, merely 

on the proof of publication of the paper charged to be a 

libel, = 5 | | + PD | 

We find by the caſe of the dean of St. e. that the con- 
duct of every judge ſince the revolution in proſecutions for 
libels, has been exactly ſimilar to that of the learned judge 
before whom he was tried. It is much to be lamented 
that in all conteſted points, animoſity is too apt to involve 
in them perſonal reflections, which lgave unfavourable, 
and very often very undeſerved impreſſions on the undiſeern- 
ing part of the public. There has been no inſtance, in 
which theſe impreſſions have been more unjuſt than in the 
preſent : for with reſpect to the learned Judge, before whom 
the dean of St. Aſaph was proſecuted, ſo far from there be- 
ing any foundation for an unfavourable impreſſion, there is 
the firmeſt ground for ſentiments directly the reverſe, Judges 
are not legiſlators: it is a characteriſtic excellence of our 
legal conſtitution, that judges are bound to adminiſter the 
laws of the land as they are; whether perfect or imperfe&. 
The judges are independent, and © their temptation is 
rather to the popularity of the day.” Popular ery againſt 
the exiſtence of any particular law, ought not to extend to 
the judge who adminiſters it: it is his duty to adminiſter 
the law as it ig, not as he, or as any other man thinks it 
ought to be; and it is to his honour, to continue inflexible 
and unmoved : that judge who could in the lighteſt degree 
attempt to warp the law, for popular favour, is. unworthy 
of his office—he would not be proof againſt influence of a 
more dangerous nature. Whether the act of parliament 
abovementioned be founded in wiſdom or not, and wife . 
men have doubted, we have a pleaſing reflection, in behold- 
ingour laws, adminiſtered by judges, who can perſevere with 
becoming dignity in the duties of their ſituation. 8 
| — | 
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head, was made in the 7 


well boiling, braſing and hardening of arr: 


[ 50 ] 


HE revival of archery renders the 
L exiſting laws relating thereto a ſubj 
The firſt proviſion that appears in our 
en. IV. c. 7. A. D. 1405. For the 


obſolete though ſtill 
& of ſome curioſity, 
atute book on this 


heads: as it is ſhort, 


a ſpecimen of the old French in which the ſtatutes were 


formerly penned, is given in the oppoſite column. 


ITEM, „ becauſe the ar- 


row-ſmiths do make many 


faulty heads for arrrows and 
quarels, defective, not well, 
nor lawful, nor defenſible, to 


the great jeopardy and de- 


ceit of the people; and of the 
whole realm: it is ordained 


and eſtabliſhed, that all the 


heads for arrows and quarels 


after this time to be made, 


ſhall be well boiled or braſed, 
and hardened at the points 


with ſteel; and if the ſaid 
ſmiths do make the contrary, 


they ſhall forfeit all ſuch 
heads and quarels tothe king, 


and ſhall be alſo impriſoned, 
and make a fine at the king's 
will: that every arrow head 
and quarrel be marked with 
the mark of him that made the 
e juſtices of 


N in every county of Eng- 
, and alſo the mayor and 


ſame: and 


ſneriffs, and bailiffs of cities 


and boroughs ſhall have 


wer to enquire of all ſuch 
deceitful makers of heads 
and quarels, and to puniſh 
as afore is ſaid. 


fi aſcuns des 


 Irzm, pur ceo qe les ar- 
rou- ſmythes font pluſours 
teſtes de ſetes & quarels, de- 
fectifs, nient bien ne loial- 


ment ne deffenſablement, a 


grant perill & deſceit du peo- 
ple & de tout le roialme; or- 
deignez eſt & eſtabliz, qe 


toutz les teſtes de ſetes 


genres deſore enavaunt af- 
airs ſojent boilles ou braſes 
& dures a la point daſſer, et 
ditz arrou- 
les facent a contrarie, 
sfacent toutes teilx 


a la volunte du roy. 
cheſcun terdes des 
ſetes & qua quarels, ſoit 
ſeigne deceling que le fiſt, 
Et eint les juſtices de la pees 
en cheſcun counte d'Engleterre, 
& auxi les mairs viſcentes, & 
bailiffs des citees, & burghs 
deinz meſmes les citees, & 
burghs poair denquer des 
toutz ticux faux feſours de 
teſtes & quarels, & de les 
punir par manere come deſ- 
{uis eſt dit. 


The 
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The next ſtatute on this ſubjeR, is the 12 Edward IV. | 
c. 2. A. D. 1472, the preamble of which ſtates: | 
ce Becauſe that our ſovereign lord the king, by a petition _ 
delivered to him in the ſaid parliament, by the commons 
the ſame, hath perceived, That great ſcarcity of bow-ſtaves 
is now in this realm, and the bow-ſtaves that be in the realm 
be ſold at an exceſſive price, whereby the exerciſe of archery 
is greatly diſcontinued and almoſt loſt.” It then proceeds 
to ena, that every merchant ſtranger, who ſhall bring into 
this land any merchandize from any country, from whence - 
bow-ſtaves have been brought, ſhall bring in the ſame veſſel, _ 
four bow-ſtaves for every ton of merchandize, on pain of 
forfeiting 6s 8d for default of every bow-ſtave, and ſearchers 
and ſurveyors ſhall be * to mark thoſe that be not 
ao: . 
In ten years afterwards, the 22 Edw. IV. e. 4. A. D. 
1482, followed, premiſing that, | | 
« Whereas in the time of the noble progenitors of our 
ſovereign lord the king that now is, and allo in the time of 
the victorious reign of our ſaid ſovereign lord the king that 
now is, his ſubjects within every part of the realm have 
virtuouſly occupiedand uſed ſhooting with their bows, where- 
by and under the protection of Almighty God; victori- 
ous acts have been done in defence of this realm: now ſo it 
is, that the bowyers in every part of this realm do ſell their 
bows at ſuch a great and exceſſive price that the king's ſub- 
jects diſpoſed to ſſioot, be not of power to buy to them bows, 
whereby ſhooting is greatly diminiſhedand left, and unlaw- 
ful games be uſed, contrary to ſtatute and ordinances there- 
upon made: it is therefore enacted that whoſcever ſhall ſell . 
a long bow of yew above the price of 3s 4d ſhall forfeit 20s. 
Then follows the ſtatute 1 Richard III. c. 11. A. D. 
148 Þ the preamble ſtates that, 2 
At was ſhewed in the ſaid parliament by the bowyers in- 
habiting within the cities, towns and boroughs of this realm, 
occupying artillery pertaining to the ſame for the defence of 
this realm, that whereas, in times paſt, good and able 
ſtuff of bow-ſtaves hath been brought into this realm, as 
well by Engliſh merchants as ſtrangers, whereby the in- 
habitant bowyers, might competent live upon ſuch ſtuff, 
which they bought at 408 the hundred, or 46s 8d at the 
molt : now it is fo, that by the ſeditious contederacy of the 
Lembards uſing to divers parts of this realm, the bow-ſtaves 
be now at ſuch an outrageous price, that is to ſay at 81 the 
hundred, where they were wont to be ſold at 40s and alſo 


they will not ſuffer any garbling to be made of them, but 
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ſell good and evil at ſuchan exceſſive price together ungarb- 
led, that by likelihood in thort time this realm is like to fail 
as well of ſtuff of artillery, as of workmen thereof, unleſs 
due remedy be in this behalf ſhortly found and had :” it 
then enacts that every merchant of Venice, ſhall with every 
but of Malmſey, and with every but of Tyre, bring ten bow- 
ſtaves, on pain of 138 4d for every but of the ſaid wines. 
And no bow- ſtaves ſnall be fold ungarbled, and only to per- 
ſons born under the king's obeyſance. 3 
Then follows the 3 Hen. VII. c. 13. A. D. 1486, en- 
acting that no long bow ſhall be ſold over the price of 38 4d. 

The next ſtatute is 3 Hen. VIII. c. 2. A. D. 1511, en- 
acting that all ſorts of men under the age of 40 years, ſhall 
have bows and arrows and uſe ſhooting ; certain perſons, 
excepted, &c.. | X 

This ſtatute was three years afterwards confirmed. : 

But both of them being found ineffectual, another act 
was pafſed in 33 Hen. VIII. c. 9. A. D. 1541, entitled, 
« A bill for the maintaining artillery and the debarring of 
unlawful games; the preamble and ſubſtance of which are 


as follows : 


I. Moſt humbly complaining, ſhew| unto your highneſs 
your daily orators, the bowyers, fletchers, ſtringers and 
arrowhead-makers, of this your realm, that where for the 
advance and maintenance of archery, the better to be main- 
tained and had within the ſame, and for the avoiding of 
divers and many unlawful games and plays, occupied and 
practiſed within this realm, to the great hurt and lett of 
ſhooting and archery, divers good and lawful ſtatutes have 
been deviſed, enacted and made, amongſt which one was in. 
a parliament holden at Veſiminſter, in the third year of your 
moſt gracious reign, and the ſame act made perpetual in the 
parliament there holden in the ſixth year of your ſaid reign; 
the which good and laudable act notwithitanding, divers 
and many ſubtil inventative and crafty perſons intending to 
defraud the fame eſtatute, ſithens the making thereof, have 
found, and daily find many and ſundry new and crafty games 
and plays, as logetting in the fields, ſlide-thrift, otherwiſe 
called ſhove-groat, as well within the city of London, as 
_ elſewhere, in many others and divers parts of this realm, 
keeping houſes, plays and alleys. for the maintainance there- 
of; by reaſon whereof archery is ſore decayed, and daily is 
like to be more and more miniſhed; and divers bowyers and 
fletchers, for lack of work, gone and inhabit themſelves in 
Scotland, and other places out of this realm, there working 


and teaching their ſeience, to the puiflance of the ſame, » 
| | | e 
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ke great comfort of the eſtrangers, and detriment of this 
realm. | EW Ro POST 0s Eh 


II. And where alſo your gracc's ſubjects, bowyers, fletch- 


ers, and other artificers aforenamed, from time to time re- 
ſort, repair and come out of all places of this your realm in- 
to the city of London, for lack of living, and do inhabit nigh 


the ſame city, or in the ſuburbs of the ſame city, and in the 


ſtreets and lanes of the ſame city; being no freemen of the 
ſaid city, nor bearing neither ſc 


ot, lot, nor other charges 
within your ſaid city, as other citizens and freemen of the. 
ſame city do, and are bound to do, and by their oaths are 
{worn to do, and which citizens and freemen of your 


faid city, of the myſteries and crafts before rehearſed, which 
have been brought up as apprentices from their youth; dwell. / 


ing within the freedom of your ſaid city of London, are al- 


ways in readineſs to furniſh your grace's affairs, when they 


ſhall be commanded ; by reaſon of the which reſort and abode 
of ſuch foreigners and ſtrangers of the myſteries and crafts 


before rehearſed, in the ſuburbs, ſtreets, and lanes, of the 
ame City, other cities, towns, villages and places within this 


calm, remain and be unfurniſhed of artificers and eraftſmen 


before rehearſed, to the great decay of the archery of this 
realm; and for as much as it appeareth by the preamble of 
the ſaid ſtatute enacted the ſaid third year, which was eſtab- 
| liſhed and made perpetual in the foreſaid ſixth year of your 
moſt gracious reign, that your highneſs calling to your moſt 


noble and gracious remembrance, that by the feat and exer- 


ciſe of the ſubjects of this your realm in ſhooting in long 
bows, there hath continually grown and been within the 
ſame great number and multitude of good archers, which 


hath not only defended this realm, and the ſubjects thereof, 


againſt the cruel malice and danger of their outward enemies 


In time heretofore paſſed, but alſo with little number and 


puiſſance in regard have done many notable acts and diſcom- 
fitures of wars againſt the infidels, and others, and further- 


more ſubdued and reduced divers and many regions and coun- 


tries to their due obeiſance, to the great honour, fame and 
unity of this realm and ſubjects, and to the terible dread and 
fear of all ſtrange nations, any thing to attempt or do to the 
hurt or damage of them, or any of them ; yet nevertheleſs 
archery, and ſhooting in long bows was little uſed, but dail 
did miniſh, decay and abate more and more, for that mue 


part of the commonality and poor people of this realm, 
whereby of old time the great number and ſubſtance of ar- 


chers hath grown and multiplied, were not of power and 
ability to buy them long-bows of yew, to exereiſe ſhooting 
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in the ſame, and ſuſtain the continual charge thereof, and 
alſo by means and occaſions of cuſtomable uſage of tennis. 

lay, bowls, cloyſh and other unlawful games prohibited 
55 many good and beneficial ſtatutes by authority of parlia- 
ment in that behalf provided and made, | great impoveriſh-. 
ment hath inſued, and many heinous murders, robberies 
and felonies committed and done, and alſo the divine ſervice 
of God by ſuch miſdoers on holy and feſtival days, not heard 
or ſolemniſed, to the high diſpleaſure of Almighty God, as 
by the foreſaid preamble more plainly may appear. 

This ſtatute then proceeds to enact as follows. 


III. Every ſubject, not lame nor having reaſonable im- 
pediment, being within fixty years (except ſpiritual men 
and judges) ſhall uſe ſhooting in long bows, and have a 
how and arrows ready in his houſe. Parents and maſters 
ſhall provide for each of their ſons and male fervants (be- 
twixt the age of ſeven and ſeventeen) a bow and two ſhafts, 
and cauſe them to exerciſe ſhooting, on pain of 6s 8d for de- 
fault for one month. And ſervants (betwixt the age of 
ſeventeen and ſixty) ſhall be furniſhed with a bow and two 
arrows, and practiſe ſhooting therewith, on pain of 6s 8d. 


at any ſtanding mark 1 at rovers, changing his mark 
4d a ſhoot ; and none above that age 


with a bow of yew, except his parents be worth 1ol per 


V. For every bow made of yew, the bowyer (not inhabit- 
ing London, or the ſuburbs thereof), ſhall make four of other 
woods on pain to forfeit for every ſuch bow unmade, 3s 4d; 
and the bowyers inhabiting London, or the ſuburbs, for every 
bow of yew, ſhall make two of other woods. | 


VI. The prices of them to be as follows. A bow of yew 
for a perſon between eight and fourteen years of age, not ex- 
ceeding 1s. and for thoſe beyond that ageſat reaſonable prices, 
&c. (this and the preceding ſection were afterwards repealed 


by 8 Eliz. c. 10. A. D. 1565.) | 
a | | | 185 VII. Fletchers 


a | Alam. | 1 
VII. Fletchers of Londen, ſhall fell reaſonable timber to 
foreign fletchgys without prejudice. e e 


VIII. Artificers of arehery, not freemen, nor paying ſcot 
and lot, ſhall remove their abode from London, and the ſub- 
urbs thereof, to what other place they ſhall be aſſigned by 
his majeſty's counſel, the Lord Chancellor, treaſurer, privy 
ſeal, or one of them, on -pain of 4os for every day they 
make their abode contrary to this act. 5 | 


IX. Aliens ſhall not convey bows and arrows out of the- 
realm, without his majeſty's licence, on pain of impriſon- 
ment, until they make fine, to be ſet by two juſtices, in ſeſ- 
ſions, and give fecurity for the ſame. VA | 


KX. Aliens ſhall not uſe ſhooting, on pain to forfeit their 
| bows and arrows, to be taken from them by any of the 
king's ſubjects. And juſtices of aſſiſe, ,goal-delivery, and. 
peace, in ſeſſions, and ſtewards in leets, ſhall hear and de- 
termine the breaches of this act. And the one moiety of all 

theſe forfeitures is given to the proſecutor, and the other 

where there is no leet, is given to the King; and where there 
is a leet, to the lord of that leet. 5 1 


Next follows the ſtatute 8 Eliz. c. 10. A. D. 1 565, en · 
titled, “ An act for bowyers;” reciting as follows: 


I. Moſt humbly complaining ſheweth unto your highneſs, 
and to your high Court of parliament, your obedient :ſub- - 
jects the bowyers, dwelling and inhabiting within the city 
of London, and the ſuburbs of the ſame, that where in the 
parliament of the late king of moſt famous memory, king 
Henry VIII. began and holden at Hfiminſter the fixteen 
day of January, in the three and thirtieth year of the reign 
of the ſaid late king, and there continued until the firſt day 
of April, then next following, there was an act and ſtatute 
then made and provided, intituled, ©* An act for the main- 
tenance of artillery, and debarring of unlawful games; in 
which act and ſtatute, amongſt other things, there is one 
branch contained and ſpecified, the tegor whereof is as here- 
after followeth : That is to ſay, and to the intent that every 
perſon may have bows of mean price, be it enacted by the 
authority aforeſaid, that every bowyer dwelling out of the 
city of London ſhall, after the feaſt of the purification of our 
Lady then next coming, for every bow that he maketh of yew - 


make four other bows meet to ſhoot in of elm, W 
| a 


- 
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aſh and other wood apt for the ſame, under the pain to loſe 
and forfeit for every ſuch bow ſo lacking, three ſhillings and 
four-pence. And every bowyer dwelling within the city and 
ſuburbs of London, ſhall from and after the ſaid feaft of the 
purification of our Lady then next coming, for every bow of 
ew make two other bows apt for ſhooting, of aſh elm, witch- 
haſel, or other wood meet for the ſame, under the like pain 

and forfeiture, as by the ſaid ſtatute now plainly it doth and 
may appear. And although the ſaid branch of the ſaid ſta- 
| tute be needful and expedient to remain and continue for ſuch 
bowyers as do dwell and inhabit in the country and other 
places out of the city of London, and the ſuburbs of the ſame ; 
yet foraſmuch as there be very few or no bows of elm, witch. 
haſel, or aſh, or any other wood than only of yew, uſed or 
occupied by any 4 within the ſaid city and ſuburbs of 


the ſame, therefore the ſaid branch of the ſaid act and ſta- 


tute before rehearſed was not, nor is needful to be had and 
made for the bowyers dwelling within the ſaid city and 
_ ſuburbs. | : 


II. And yet nevertheleſs your ſaid ſubjects, for the avoid- 
ing of the danger and penalty contained in the ſaid branch, 
are daily inforced to make ſuch great number of bows of 
elm, witch-haſel and aſh, that they cannot in convenient 
time utter and ſell the ſame, but are conſtrained to kee 
ſuch bows by them ſo made, until they be putrified and not 

meet for any good uſe and purpoſe. | 


III. By reaſon whereof, much of the ſaid wood of elm, 
witch-haſel and aſh, is daily waſted and conſumed in mak- 
ing of the ſaid bows, and your ſaid ſubjects by ſuch loſſes as 
they daily ſuſtain in making ſuch bows greatly impoveriſhed, 
and the common wealth, thereby nothing advanced, but 
rather hindred. 1 | | | 


IV. And where, alſo in ſeveral ſtatutes of the noble 
king of famous memory, king Edward IV. made in the two 
and twentieth year of his reign, and in the third year of the 
reign of king Henry VII. grandfather to our ſaid ſovereign 
lady the queen's majeſty, and in the ſaid thirty-third year of 
the reign of our ſaid late ſovereign lord king Henry VIII. 
father to our ſaid ſovereign lady, there is mention made of 
the prices of bows, which at theſe ſeyeral times was ap- 
pointed to be but three ſhillings and nens and not above, 

to ſell the beſt. | | 1 
| : V. At 
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V. At whieh ſaid times ſuch bows might weil have been 
ſo ſold to any perſon or perſons according to the rates and 
prices expreſſed in the faid ſeveral acts, until now within 
this twenty years, the prices of bow-ſtaves have diverſly 
been raiſed and enhaunced from five pounds a hundred to 
twelve pounds, or thereabouts ; for which cauſes the prices 
contained in the ſaid ſeveral ſtatutes cannot be obſerved ; 
and yet your majeſty's ſaid ſubjects, the bowyers, are pre- 
ſently in danger of the ſaid ſeveral ſtatutes concerning the 
prices of bows, which they humbly beſeeched your majeſty, 
with the aſſent of your high court of parliament, may be 
releaſed unto them, and the penalties appointed for the 
ſame. - | USE . 

VI. It then proceeded to repeal ſo much of the ſtatutes 
of 22 Edw. IV. c. 4. 3 Hen. WI. c. 13. and 33 Hen. VIII. 
c. 9. as concerned the prices of bows, and the making of 
bows of elm, &c. within London and NMeſiminſter, or the ſub- 
urbs of Southwark. 5 | 


VII. It then enacted that every bowyer, within the cities 
and ſuburbs of Londen, Weſtminſter, and Southwark, ſhall 
have fifty bows of elm, witch-haſel, or aſh, upon pain, that 
for every twenty days he ſhall be without that number, he 
ſhall for every bow ſhort of it forfeit 10s. = 


VIII. That if any bowyer ſell any bow, being outlandiſh 
ew, of the beſt ſort, above the price of 6s 8d, or ſell any 
ws of the ſecond ſort, above the price of 38 4d, or ſell any 
bows of the coarſe ſort called livery bows, above 2s; the 
ſeller ſhall forfeit for every bow ſo fold 40s.—and this was to 
continue until the laſt day of the firſt ſeſſion of the next 
parliament, - | 

In the 3 Charles I. c. 4. A. D. 1627, this act was again 
conn until the end of the firſt ſeſſion of the next 
parliament, * | „ „ 
In the 16 Charles I. c. 4. A. D. 1640, this act was con- 
tinued from thenceforth, until ſome other act of parliament 
be made, touching the continuance or diſcontinuance 
thereof, | | | OR 
After which I find no act to diſcontinue it. 


In the 13 of Eliz. e. 14. A. D. 1570. the laſt act on this 
ſubject was paſſed, entitled “ An act for the bringing of 
bow-ſtaves into the realm, which recited as follows: 


Whereas 


58 „ eine 


Whereas the uſe of archery not only hath ever been, but 
alſo yet is, by God's ſpecial gift to the Exgliſb nation, a ſin- 
gular defence of this realm, and an oecaſion of many noble 
victories, and both a very wholeſome exerciſe for the health 
and ſtrength of men's bodies, and a maintenance of a great 
number of the queen's true ſubjects and artificers, as bow- 
yers, fletchers, ſtringers, arrow-head-makers, and others of 
this realm; and for that among other cauſes of the decay of 
archery, one great cauſe is, the exceſſive price of bow-itaves, 
which groweth principally by the ſcarcity of bow-ſtaves 
brought into this realm: It therefore enacts that all mer- 

chant ſtrangers, uſing to bring wares from the eaſt parts, as 

well as from the ſeventy-two hans towns, ſhall be bound as 

the merchants mentioned by the ſtatute 12 Edu. IV. c. 2. to 
bring in bow-ſtaves. ES 


PI L L O Rx. 

ILLORY is a French word, and it is derived of the 
French word pilaſtre, a pillar, columna. Et eft lignea 
columna, in qua collum inſertum premitur, and thereupon 

in law it is called cell:frigium, quia in eo collum hominum 

conſtringitur. This puniſhment is very antient, for the 

S$axmms called it healtrauz, fo called for ſtraining the neck. 

Lord Cale 3 Inſt. 219, | ph rig N 
A perſon {ſentenced to the pillory, muſt have the ſentence 

ſtrictly executed upon him, and if the officer gives him any 

indulgence, he is liable to be puniſhed in a ſummary man- 

ner, on application to the Court. : | 


— 


Jahn Shebbeare, was ſentenced by the Caurt, in November, 
1758, to be ſet in and upon the pillory : it appeared that 
Beardmore, who as under ſheriff, was to ſee the ſentence exe- 
cuted, indulged Shebbeare, ſo far as not to put him in the 
piery, but ſimply to ſtand on the plat-form. The Atturne 

zeneral therefore, applied for an attachment againſt Beard 
more, to puniſh him, tor a contempt of the Court, in taking 
upon himſelf to remit this part of the ſentence, pronounced upon 
Shebbeare,—— The Attorney General produced affidavits; 
which were very full in aſſerting that Shcbbeare only ſtood 
upon the plat-form of the pillory, unconfined and at his 
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eaſe, attended by a ſervant in livery, (which ſervant and 

livery were hired for this occafion only,) holding an um- 
brella over his head, all the time: but his head, hands, 
neck, and arms were not at all confined, or put into the 
holes of the pillory ; only that he ſometimes put his hands 
upon the holes of the pillory, in order to reſt himſelf, And 
it was proved, that Mr. Beardmore attended as under- 
ſheriff, with his wand ; and that he treated the criminal 
with great complaiſance, in taking him to and from the 
illory. : 3 | e 

z On Thurſday, February 8th, 1759, Mr. Morton, Mr. 
Serjeant Davy, and Mr. ard, on behalf of Mr. Beard- 


more, produced his affidavit, ſtating, that his officiating at 


all in this affair, was quite caſual and unexpected, on a ſud- 
den meſſage from his brother under-ſhcriff. It was as full 
and explicit as poſſible, © that he had no fort of defign or in- 
tention, either directly or indirectly, to favour Shebbeare ; 
that he gave no particular direction to his under. officers 
about it, but meant and intended that this ſentence ſhould 
be executed in the uſual and ordinary manner, as other ſen- 
tenees of the like kind were and uſed to be executed; and 
that he ſtood at a ſhop oppoſite the pillory, during the whole 


| time, without almoſt ever taking his eyes off from ir during, 


the whole time, in order to ſee the ſentence properly, Cp 
cuted ; and that he would have obliged him to ſtand in what 
he, (Mr. Beardmore, ) took to be the proper manner, if Sheb- 
beare, had offered to withdraw himſelf from ſuch poſition.” 
And he poſitively ſwore “ that, according to the belt informa- 
tion he could get, he looked upon the manner in which 
Hhebbeare ſtood, to be the uſual and proper manner of ſtand- 
ing, purſuant to rules worded as this rule is: and that he 
did according to the beſt of his judgment, fully and duly exe- 
cute the judgment of the Court in the uſual and common 
manner,” | | : | 

Fourtcen or fifteen affidavits were at the ſame time pro- 
duced, proving that the manner in which Shebbeare actually 
ſtood, was with his hands in and through the ſmall holes, 
and his head and face fully expoſed through (ſome of them 
ſaid in and through) the large hole: and that he ſtood ſo, 
rear”, the whole time, that the ſentence required. him ts 

and, . 

And ſeveral of the deponents (ſheriff's officers, and others) 
[wore poſitively, that the itanding without confining the 
head, was the uſual ordinary manner, and had been ſo for 
thirty or forty years, in Middleſex, of criminals ſtanding pur- 
Juant to rules of this kind; and that it had been uſual inthat 

nl Eo county, 
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county, not to faſten or confine the head in the pillory, for 
a great many years backwards, and ever ſinee one or two per- 
ſons who were locked down in the pillory had been killed: 
and ſeveral of them particularized how|much inconvenience 
might follow from faſtening it down upon the head. And 
two of the ſheriff's officers ſwore, © That they always deemed 
and conceived it to be a full execution of the words of the 
rule, to ſtand as this man ſtood, with the hands in, and the 
head and face expoſed through the holes of the pillory.” 

Mr. Beardmore, and his courſel admitted (or at leaſt did 
not pretend to contradict) that his arms were not put through 
the {mall holes, and that the pillory was not ſhut down upon 
Shebbeare, nor his head abſolutely thruſt through it: which 
the ſheriff's officers ſwore they did not apprehend to be neceſ- 
fary or uſual, unleſs the perſon was refractory. Neither in- 
deed was it pretended, that the upper board of this pillory 
was at all let down over his neck. NCT 

Mr. Hmavard obſerved, (amongſt other things,) that the 
ſentence of quartering and burning the bowels of traitors is 
never ſtrictly executed, nor the puniſhment of burning in the 
hand, which is conſtantly and notoriquſly done in the face 
and with the knowledge of the judges themſelves, with a 
cold iron. | 

Lord Mansfield. If the charge be true, it is admitted that 
ſuch a diſobedience to the rule of the Court, by their own 
officer, is puniſhable in this ſummary| way, 

The fact charged is, That, by the permiſſion and under 
the inſpection of the undex-ſheriff, the/criminal ſtood upright 
and erect upon the platform of the pillory; and that his 
head, neck, arms, or hands, were| not put through the 
holes of the pillory ; nor his head even inclined to it. 

As to the defence which Mr. Beardmore has ſet up,—it 
would have been more judicious to have made no defence at 
all, than ſuch a one as this. Ihe attempt to juſtify, upon 
oath, the offender's ſtanding upright, as a legal execution 
of the ſentence, is an aggravation ; it is contrary to every 
man's conviction ; and the form of a pillory alone demon- 
ſtrates what is meant by being ſet in as well as upon it. The 
_ offender was no more in the pillory, than the footman who 

ſtood by him. | b- Rn | 

Then as to the other part of the defence, the uſage— 
there is not a ſingle inſtance particularized, or ſhewn of this 
kind ; or to prove that there has been ſuch an uſage. 

None of his aftidavits ſwear, that the method new taken 
was the uſual and ordinary method ; though two of them fay 


they conceive it to be a full execution of the rule, Li 
18 . only 
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enly ſay © that it was not uſual or cuſtomary for many years 
backwards, in Middleſex, to faſten or confine the neck in the 
pillory :” and they give the reaſon of it too, and mention 
ſome inconveniences of that method. Et, 

One of them ſays, that this man ſtood. as he had uſually 
ſeen others do: but he ſpecifies no inſtances. Revuie, one of 
the perſons who makes affidavit, ſays he has known this 
practice about ſetting in the pillory forty years, having lived 
ſo long near Charing-Creſs : and he never ſaw a <criminal ſo 
publicly expoſed in and upon the pillory before, as this man 
was. To be ſure, the face of a man who ſtands upright, is 
more expoſed to view, than it would be if his head were bent 
down and put in the pillory. And therefore, though the 
words of the affidavit are artfully drawn, to convey another 
meaning, the mental reſervation of the ſwearer guards him 
from perjury, ſuppoſing the fact to be that he never ſaw a 
man ſtand _ the pillory before, in the manner that Sheb- 
leure did. So many affidavits, ſo ſtudiouſly and artfully 
penned, to be ſafely ſworn in one ſenſe and read in another, 
are an aggravation. And therefore an attachment ought in 
my opinion, to iſſue againſt him. | 

Mr. Juſtice Deniſan eoneurred, and obſerved that nothing 
imports us more, than to ſee that the judgments of the 
Court be duly executed. 

Now no minilterial officer, or any one that has ſeen a 
pillory, can doubt about the meaning of ſetting a criminal 
in the pillory. The very form of the pillory ſhews what it 
muſt mean. And it cannot be pretended that ſtanding erect 
upon the pillory, is being ſet in it. 

If there had been ſuch an uſage in Middleſex, it was high 
time to put a ſtop to it. But here is no uſage proved. 

Mr. Juſtice Ef- concurred : and he conſidered this 
affair, as highly concerning the honour and dignity of the 
Court, and the effectual execution of juſtice. Mr. Beardmore 
cannot think, nor will he venture to jay, upon his examina- 
tion on interrogatories, “ that this is the uſual method of 
putting offenders in the pillory.” 3 

Mr. Juſtice int alto concurred, that the inquiry was a 
matter of the higheſt importance to the honour of the Court, 
and the due execution of the OO on offenders; andthat 
this. offence is of the moſt pernicious tendency ; nothing 
being of worſe conſequence, than that an officer of the Court 
ſhould combine with a criminal to fruſtrate the ſentence of 
the Court. | 

He mentioned a paſſage that occurred to him upon this 


occaſion, which he remembered to have met with in the 
: year-books, 
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year-books, and which is quoted in the mayor of Oxford's 
caſe in Palmer, 454 : where the reaſon given in the record, 
for the plaintiff's recovering a large ſum in a ſpecial action 
againſt the defendant, for beating him, being his. adver. 
fary's attorney, was * quia the defendant, ** quantum in ſe 
fuit, non permiſit regem regnare,” And it may be, with at 
leaſt as much propricty, ſaid of this under ſheriffin the pre- 
« ſent inſtance, ** that quantum in ſe fuit, non permiſit regem 
regnare.” Os 
And he expreſsly declared“ that, i 
true intent and meaning of this rul 
- ought to be put in and through the 
during the whole time.” 145 4 
Mär. Beardnore, does not ſwear that he ever ſaw a ſentence 
executed in this manner: nor do his affidavits ſpecify any 
_ * inſtanceof it. He inquired into the manner of executing the 
_: fentence, only in order to clude it: no man could doubt how 
it ought to be executed. I think his defence makes his 
caſe worſe, rather than mends it. | | 
Therefore he was clearly of opinion with his lordſhip and 
the reſt of his brethren, “that the attachment ſhould iſſue 
againſt Mr. Beardmore.” | | 
The whole Court commended Mr. Attorney General for 
bringing his complaint before them; as the honour and dig- 
nity of the Court, and the end and very effence of juſtice 
were ſo materially concerned in the duc and regular execu- 
tion of their ſentences. 8 
The attachment accordingly ifſued. | 
On the Monday following, (viz. 12th February, 1759,) 
the defendant appeared, and gave bail, (himſelf in 200] and 
each of his two ſureties in 100l) to appear and anſwer to in- 
terrogatories ; and then was ſworn to make true anſwer to 
ſuch interrogatorics as ſhould be exhibited againſt him. 
His examination on the interrogatorics was much to the 
' ſame effec as his defence on the affidavits. | 
Mr. Juſtice Deniſon pronounced the ſentence. 
He firſt expatiated upon the offence. In doing which, he 
declared, that it was at the ſheriff's peril, to execute the 
rule of the Court in a proper manner; and that no one 
could poſſibly doubt that the ſuffering a groſs offender, an 
infamous libeller of the king and government, to ſtand in 
triumph, erect upon the pillory, with a ſcrvant holding an 
umbrella over his head, inſtead of ſtanding with his head 
in the pillory, by way of diſgrace and ludibrium, (which is 
the intent of this kind of puniſhment), was a highly impro- 
| e 


— 


order to execute the 
, the head and hands 
illory, and remain ſo 
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per and inſufficient manner of executing this rule of the 
Cort. 1 . 8 
He then gave the ſentence upon the defendant Beardmore, 
for this his contempt; viz. To pay a fine of 3ol and to be 
committed to cuſtody for two months, and till the fine 


ſhall be paid. The king againſt Peardmore, (under ſheriff of 


Middleſex). King's Bench, 2 Burrow's Reports, 792. Nov. 
1 „ BE 


# 


-  SEDBUVGTEON 
N or obligation is good, if founded on an im- 


moral conſideration: the following caſe affords an in- 
{tance of this nature, and contains a ſpecies of information 
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which may be of much importance to young women who 


are expoſed to unprincipled deſigns under colour of engage- 
ments, which in point of law are not binding. | | 


William Perkins, and Mary Walker, having contracted a 
love and value for each other, had agreed to live together, 
on the following terms; that he ſhould find her with board, 
lodging, cloaths, and a ſervant to attend her; and if he 
happened to die in her life-time, or ſhould refuſe to live 
with her, he or his repreſentatives ſhould pay her an annu- 
ity of 6ol per annum, and that, if ſhe left him, or kept 
company with any other man, he ſhould not be obliged to 
pay her the annuity, or to find her in board. Perkins bound 
umſelf in a bond to perform this agreement Mary Walker 
ſurvived Perkins : after his death, his adminiſtrator, (i. e. 
the e who is appointed, to diſtribute the eſtate 
and effects of the perſon who dies without a will,) refuſed to 
pay this annuity ; whereupon ſhe brought this action againſt 
him. He pleaded, that this bond was given for an unlawful 
conſideration, that of living together in a ſtate of fornica- 
tion; and was therefore void in law. Man Malter, replied 
that ſhe, being a virgin, was ſeduced by Perkins; and that, 


for making a proviſion for her, and as a compenſation for her 


chaſtity, he gave her the bond, and that therefore ſhe was 

entitled to the annuity. | | | 

Wedderburne, 

He was ſlill under ſheriff at this time. 
2 


L 5 


Medderburne, for Perkins's adminiſtrat 
the face of the bond, it appeared to be, 
tion, and therefore the bond was void. * 

Blackſtone, for the plantiff, Mary Muller, argued, that the 
ſetting aſide ſueh bonds was as much an encouragement to 
ſeduction, in one ſex, as eſtabliſhing them would be, to 
incontinence, in the other: and, that ſeduction is the more 
*  odious crime. That the condition in the bond was two- 
fold; 1. To engage her to live on with him in a ſtate of 
debauchery, which is clearly immoral ; and therefore con- 
trary to law. 2. To make a proviſion for her; in caſe of 
his death; which, as ſhe was debauched by Perkins, is 
clearly a good conſideration, within the|caſes of lady Annan- 
dale, 2 P. Ws. 432, Cray and Rooke,| Forrefler, 153, &c. 
That, if a bond be conditioned to perform two things, one 
contrary to law, and the other conſiſtent with law; the 
bond ſhall be good as to the latter, and only void as to the 
former. | | ZE 

That, if the bond had been put in 
Mary, for not continuing to live wit 
not have recovered-; but being now ſue 
of the contract, to recover a mainte 
death, it was legal. 
But by the Court, the conſequences drawn would be juſt, 
did not the foundation fail in point of fact; here is no virtu- 
ous part in the contract, all is calculated for the purpoſes 
of proſtitution : inſtead of premium pudſcitiæ, this is pretium 
Os Walker v Perkins, 1 Black, Reports, 567. A.D. 
1704. | | | 


or infiſted, that, on 
n illegal conſidera- 


it by Perkins againſt 
him, Perkins could 
on the virtuous part 
ance after Perkins's 


— — 
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From the whole it appears, that if a man enter into an 
obligation to pay money to a young woman to induce her to 
comply with his deſires and to live with him as a miſtreſs, 
this obligation is void, and although the woman ſubmit to, 
the terms, and become a miſtreſs to him, yet ſhe will not be 
able to recover the money; becauſe the obligation is 
founded on an immoral conſideration which the law will not 
tolerate: but on the other hand, if after cohabiting with a 
woman, he enter into an obligation to pay her money, as a 
compenſation for what is paſt, and not as an inducement to 
her living in future with him in that ſtate ; then ſuch obliga- 
tion is good; and the money may be recovered, | _ 
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REXVELL the plaintiff ſent a horſe to Chriſtie the aue- 
tioneer to be ſold, with a written order not to let the 
horſe go under 151. Notwithſtanding theſe directions, Chriſtie, 
(at an auction purporting to be“ a fale of goods and effects 
of a gentleman deceaſed, by order of the executor”) ſold 
the horſe to the beſt bidder, for 61 16s 64. Bexwell brought 
this action againſt Chriſtie, to recover the difference, and the 
_ queſtion for the opinion of the Court was this, viz. 
Whether under the circumſtances of this caſe, the aucti- 
oneer was bound to bid For and buy the horſe, if no one bid 
to the amount of 151 for it? cs 

When this queſtion came to be argued before the Court, 
Lord Mansfield obſerved that the practice at auctions of own- 
ers buying in their own goods, ſtruck him as a fraud upon 
the public; and that the nature of theſe ſales required the 
goods ſhould go to the beſt real bidder, | 


Mr. Mansfield and Mr. Morgan, for the plaintiff Bexwell, 
* Infilted, that the defendant ought to have obeyed his inſtruc- 
tions, and not have let the horſe go under the 151; that by 
taking the horſe from the plaintiff's ſervant and putting him 
up to auction, he had engaged not to ſell it for leſs than 151; 
and therefore his doing ſo was a fraud upon the plaintiff, _ 
who would not have left the horſe with the defendant, much 
leſs have had it put up to ſale at all, if he had not underſtood 
the defendant meant to comply with his directions, and that 
it was legal for him ſo to do; that this was the practice at 
all auctions; conſe uently, if an univerſal practice, could 
be no fraud on ay Roto But in fact, this was no more 
than a direction to ſet the horſe up at that price, and that 

there ſhould be no bidding under. bo 
Mr. Wallace and Mr. Dunning for the defendant, infiſted 
that it would have been a fraud upon the ſale, if the aucti- 
oneer had bid or provided a bidder to puff this particular lot, 
or any other lot in the ſale; and therefore, the action could 
not be maintained, | 5 
Lord Mansfield. The matter in queſtion is in itſelf of 
[mall value; but in reſpe& of the principles by which it 
muſt be governed ot isa * of great importa ce. 3 
F the 


| 
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the trial I have mooted the point with many who are not lay- 
vers, upon the morality and rectitude of the tranſaction. 
The queſtion is, whether a bidding by the owner of goods at 
a ſale under theſe conditions, namely, ** that the higheſt 
bidder ſhall be the purchaſer, and if a diſpute ariſe, to be 
decided by a majority of the perſons preſent,” is a bidding 
within the meaning of ſuch conditions of ſale ? There is no 
expreſs undertaking on the part of the defendant, noris it, 
as has been ingeniouſly faid, a direction that there ſhould be 
no bidding under 151 which might be fair: but the direction 
given to the defendant is, not to let the horſe go under 151;” 
which implics there might be a bidding under that ſum. 
The queſtion then is, whether the owner can privately employ 
another perſon to bid for him.—The| baſis of all dealings 

ought to be good faith ; ſo, more eſpecially in theſe 0 
actions, where the public are brought together upon a confi- 
dence that the articles ſet up to ſale will be diſpoſed of to 
the higheſt real bidder: that could never be the caſe, if the 
owner might ſccrctly and privately inhance the price, by a 
perſon employed for that purpoſe ; yet tricks and praQtices 
of this kind daily increaſe, and grow fo frequent, that good 
men give into the ways of the bad and diſhoneſt in their own 
defence. But ſuch a practice was never openly avowed, 
An owner of goods ſet up to ſale at an auction, never yet 
bid in-the room for himſelf. If ſuch a practice were allowed, 
no one would bid. It is a fraud upon the fale, and upon 
the publick. The difallowing it is no hardſhip upon the 
owner. For if he is unwilling his goods ſhould go at an 
under price, he may order them to be ſet up at his own 
price, and not lower: ſuch a direction would be fair: or he 
might do as was done by lord Ajbburnham, who ſold a large 
eſtate by auction; he had inſerted in the conditions of ſale, 
that he himſelf might bid once in the|courſe of the ſale: and 
he bid at once 15 or 20, oool. ſuch a condition is fair; becauſe 
the public are then appriſed, and know upon what terms 
they bid. In Haliund it is the practice to bid downwards“. 
'T he queſtion then is, is ſuch a bidding fair? if not, it is 
no argument to ſay it is a frequent euſtom: gaming, ſtock- 
jobbing, and ſwindling are frequent. But the law forbids 
chem all. Suppole there was an agreement to abate ſo much i 

. | | whic 


This pradlice is as follows; an article 1s|fet up at any price the auc- 
uoncer pleaſes ; if nobody bids, he lowers the price, and thus continues 
_ lowering, until ſome perſon cries out mine, and that perſon who A 

claims it at the laſt price mentioned by the auttioncer, us entitled to 1t- 
A pradlice e Dutch taciturnity. 


| AUCTIONS. : 
which is the gaſe where ome are ſold by one perſon in the 
trade to another: they abate ſometimes 10 or 15 per cent. 
Such an agreement between the owner and the bidder, at a 
fale by auction, would be a groſs fraud. What is the na- 
ture of a ſale by auction? It is, that the goods ſhall go to 
the higheſt real bidder. But there would be an end of that, 
if the owner might 3 bid upon his own goods. There 
is no contract with the auctioneer. He is only an agent be- 
tween the buyer and ſeller. He may fairly bid for a third 
perſon who employs him, but not for the owner. | 
In this caſe, there is another fraud put upon the public. 
For by the catalogue, the goods are deſcribed to be the 
goods of a gentleman deceaſed, and ſold by order of the exe- 
cutor.” Upon this repreſentation, many people would at- 
tend to bid, on a ſuppoſition, that the goods were neceſſarily 
to be ſold at all events, whether valuable or not valuable; 
whereas they might have their ſuſpicions if they were the 
property. of perſons living. Horſes, or any other ſpecies of 
property, belonging to perſons that are dead, are not ſo 
likely to be faulty, as thoſe which are parted with by per- 
ſons in their life-time, x os he 

We all remember the ſale of a gentleman's wines, 
{Bradſhaw's ), where vaſt quantities had been ſent in belong- 
ing to other perſons; and all fold at a very high price, under 
an idea they were his. The conſequence was, moſt of the 
buyers were taken in. Therefore, upon full conſideration, 
I am of opinion, that a bidding for the owner in the manner 
contended for; and agreeable to the direction given in this 
caſe, would have been a fraud upon the ſale: and conſe- 
quently, that his action againſt the defendant as auctioneer, 
cannot be maintained. The other judges, viz. Afton, Willes, 
and Aſburſt, were of the ſame opinion. Bexwell againſt Chriſtie, 
King's Bench, Crwper's Reports, 395, 3 Feb. 1 ws | 


On the whole therefore it appears, that an action does not 
lie againſt an auctioneer, for ſelling an article at the higheſt 
price bid for it, contrary to the owner's expreſs directions, 
not to let it go under a larger ſum named; but that the 
action would lie, had the owner directed the auctioneer to 
ſet the article up at ſuch a price and not lower. i 
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N order to conſtitute the crime of robbery, three things 
are requiſite: 1. There muſt be a felonious intent, 
2. Fhere muſt be a taking, but it is| immaterial of what 
value the thing taken is, a penny, as well asa e forei- 
bly extorted, makes a robbery : 3. There muſt be previous 
violence, or putting in fear. On this laſt requiſite, a queſ- 
tion aroſe in the following cafe : whether to obtain money 
by threatening to charge a perſon with an unhatural crime“, 
and who parted with his money in conſequence of being 
alarmed at the perſonal danger that might follow ſuch a 
charge, was in point of law ſuch a putting in fear, as to 
amount to the offence of robbery. | | 


On the 18th of January, 1779, the proſecutor Mr. Charles 
Fielding, dined at Mrs. Cittm's in Harley-ftreet, Cavendiſh- 
Jn: - As he was returning through $h9-/qguare, towards 


the Play Houſe, between the hours of fix and ſeven o'clock in 
| Eg the 


This infamous crime againſt nature committed either with man or 
beaft, 1s a crime which ought to be ſtrictly and 1mpartially proved, and 
then as ſtrictly and impartially puniſhed. But it is an offence of ſo dark 
a nature, ſo eaſily charged, and the negative ſo difficult to be proved, 
that the accuſation ſhould be cleaily made out: for if falſe, it deſerves a 
puniſument inferior only to that of the crime itfelf. I will not act ſo diſ- 


and the expreſs law of God (Lev. xx. 13. 15.) determine it to be capital. 
Of which we have a ſignal inſtance, long before the Fewi/h diſpenſation, 
by the deſtruCtion of two cities by fire from heaven, ſo that this is an uni- 
verſal, not merely a provincial precept. And our antient law in ſome 
degree imitated this puniſhment, by commanding ſuch miſcreants to be 
burnt to death: though Feta ſays, they ſhould be buried alive: either of 


cleſiaſtical cenſures, was made feluny without benefit of clergy, by ſtat. 25 
Hen. VIII. c. 6. reviſed and confirmed by 3 Eliz. c. 17. And the rule of 
law herein is, that if both are arrived at years of diſcretion, ** agentes et 
conſententes part pœna plectantur.“ 4 Black. Com. 213. 


, * 


Graham for the priſoner. The Counſel for the crown ſppke 
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the evening; he met the priſoner — whom he had 
never ſeen before. Dvnally. deſired that Mr. Fielding would 
give him a preſent. Mr. Fielding aſked, © For what? 
Donally anſwered, ** You had better comply, or J will take. 
you before a magiſtrate, and accuſe you of an attempt to 
commit an unnatural crime. EH £22 8 
Mr. Fielding then gave him half a guinea, which the 
priſoner ſaid was not ſufficients; but Mr. Fielding had no 
more in his pocket On the 20th of January, about four 


_ o'clock in the evening, Mr. Fielding met with the priſoner. 
 Dynally again in Oxford. ſtreet, who made uſe of the ſame 


threats as before; he ſaid, Mr. Fielding knew what paſſed in 
Soho. ſguure; and unleſs he would give him more money, he 
would take him before a magiſtrate, and accuſe him of the 
ſame attempt, and that it would go hard againſt him unleſs 
he could prove an albi*, Mr. Fielding then went to the 
ſhop of Mr. Walter, a grocer in Old-Bond-ſtreet. The priſoner 
followed him, and ſtaid on the outſide of the door. When 
Mr. Fielding went into the my, he took a guinea out of his 
pocket, and gave it to Mr. Walter, and deſired he would give 
it to the man at the door; which Mr. Fielding ſaw him do, 
and then the priſoner went away. Mr. Fielding ſaid he was 


' exceedingly alarmed at both the times, and under that 


alarm gave the money. He was not aware what were the 
conſequences of ſuch a charge, and he apprehended it might 
coſt him his life. | 
The Jury were deſired to conſider, firſt, whether they were 
ſatisfied that Mr. Fielding delivered his money through fear, and 
under an apprehenſion that his life was in danger? Secondly, 
if they did not think that Mr. Fielding, apprehended his life 
was in danger, whether the money was not obtained by 
means of the priſoner's threats, and againſt the will of 
Mr. Fielding. | : 1; 

The Jury found him guilty ; and ſaid they were ſatisfied 
that Mr. Fielding delivered his money through fear, and 
under an apprehenſion that his life was in danger. 

The qucition is, whether. this amounts in law to a 
robbery ? | | 5 | 

On the 29th of April following, the twelve Judges aſſem- 
bled at Lord Chief Juſtice De Grey's houſe in Lincoln's Inn 
Fields, for the purpoſe of hearing counſel upon this caſe. It 
was argued by Mr. Hawarth, for the crown, and by Mr. 


9 


* That he was ſomewhere elſe, at the time the offence is charged to 
de committed. | | 


7 ROBBERY.” 


firſt, and afterwards replied to the arguments by the counſel 
for the priſoner. The counſel then withdrew, and the Judges 
debated the point among themſelves, and then gave their 
ſeveral opinions, beginning with the junior Judge. 

At the enſuing May ſeſſion at the Old Bailey, Mr. Juſtice 


| Willes, delivered the reſult of the deliberations to the fol- 


lowing effect. 1 | | 
The queſtion ſubmitted to the Judges was, Whether 
this offence amounts to a robbery ?” this queſtion has been 
argued by counſel both for the priſoner and for the crown. 
The twelve Judges have inveſtigated the ſubject, and deli- 


vered their ſentiments ſeriatim ; and they are unanimouſly of 
opinion, that the priſoner at the bar is guilty of the crime of 


which he has been convicted. 3 | 
The grounds and principles upon which this determina- 
tion hasbeen formed, I ſhall endeavour to ſtate to the Court 
with equal brevity and perſpicuity. | 
The definition of robbery, as it is given by Sir H/llam 
Staunaforde, Sir Mathew Hale, and Mr. Serjeant Hawkins, is 
* a felonious and violent taking of any money or goods from 
the perſon of another, putting him in fear,” from which 
it is evident, that to conſtitute the crime of robbery, three 
ingredients are neceffary ; firſt, a felonious intention, or 
animus furandi : ſecondly, ſome degree of violence, or put- 
ting in fear: thirdly, a taking from the perſon, of another. 
But as the Judges declared, they did not mean to draw the 
exact line what ſhould, or what ſhould not be conſtrued a 
robbery, but that every caſe muſt depend on its own particu- 
lar circumſtances, it will be ſufficient for me to ſhew that the 
facts proved in the preſent caſe, are within the definition of 
that offence. | V2 
Firſt, the felonious intention or animys furandi, | 
The priſoner, a ſtranger to Mr. Fielding, ſtops him in the 
ſtreet during the duſk of the evening, and defires, That 
he would give him a preſent ; and when he is aſked, for 
what ? he replies, You had better comply, or I will take 
you before a magiſtrate, and accuſe ybu of an attempt to 


commit an unnatural crime. This conduct will not bear 


two conſtructions. It is clear that he laid in the way for the 
purpoſe of obtaining money, againſt the will of Mr. Fielding: 
and wherever one man obtains property from the poſſeſſion 
of another againſt his will, the law preſumes the act to pro- 
ceed from a felonious intention, unleſs the circumſtances 
under which it was done evince the contrary ; for the ſeeu- 
rity or private property is the care of the law, and the pre- 


| famptions which it raiſes to attain that end, cannot be re- 


pelled 


A, 
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pelled by even a ſpecious pretence of riglit; much leſs in 
the preſent caſe, where the baſeneſs of rhe deſign is appa- 
rent. Nor will the law ſuffer its object to be evaded by an 
ambiguity of expreſſion; for if a man anime furandi ſays, 
a give me your money—lend me your money make me a 
preſent of your money, or words of the like import, they 
are equivalent to the moſt poſitive order or demand; and if 
any thing be obtained in conſequence, it will form the firſt 
ingredient in the crime of robbery. | | 
The ſecond point conſidered was, whether the priſoner 
had uſed that degree of violence, or inſpired that degree of fear, 
which the law Folds neceſſary to conſtitute this offence, In 
the definition above mentioned, theſe two words are included 
as deſcriptive of the cauſe and effect; but the law does not 
in this caſe require an actual violence upon the perſon, or 
an Exiſting fear in the mind. A man with a cutlaſs under 
his arm, or a piſtol in his hand, demands and obtains the 
money of another without _— his perſon. Here no 
actual violence is uſed. Suppoſe, ſays Mr. Juſtice Fofter, 
p. 128. ** the true man is knocked down, without any pre- 
vious warning to awaken his fears, and lieth totally infen- 
ſible while the thief rifles his pockets ; where is the circum- 
ſtance of exiſting fear?“ and yet in both theſe caſes the 
crime would be robbery. The putting in fear need not be 
laid in an indiQment for this offence, nor the act of fear, 
proved upon the trial; but if it be laid to be done violently 
and againſt the will, the law in odium ſpoliatoris will preſume 
it. It is not even neceſſary that there ſhould be an actual 
danger; for a robbery may be committed without uſing an 
offenſive weapon; as by ufing a tinder box, or a candle- 
ſtick inſtead of a piſtol. A reaſonable fear of danger cauſed 
by the exerciſe of a conſtructive violence, is ſufficient ; and 
where ſuch a terror is impreſſed upon the mind, as does not 
leave the party a free agent, and in order to get rid of that 
terror he delivers his money, he may clearly be ſaid to part 
with it againſt his will. Nor need the degree of eonſtructive 
violence be ſuch, as in its effects neceſſarily imports a proba- 
ble injury; for when a villain comes and demands money, 
no one knows how far he will go; and, if the fact be at- 
tended with theſe circumſtances of terror and violence, which 
in common experience are likely to induce a man to part 
with his property, for the ſafety of his perſon, it is all the 
law requires. Sir Mathew Hale, 532, cites a caſe from the 
year-books of Edward III. which carried this doctrine ſtill 
farther, If thieves come to rob a man, and finding little 
about him, enforce him by menace of death to ſwear on 1 Fi 
| l boo 
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bock to fetch them a greater ſum, which he doth aceordingly, 


of robbery. But the priſoner goes further, and ſays, *©* you 


neceſſarily and unavoidably impart intimidatien. It is equi- 


ſooner part with his money. The menace is much ſtronger 


the brighteſt character? It is much more likely that ſuch a 


6 ment, 
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this is a taking by robbery : and yet, when he fetches the 
money, he is removed from all terror but the fear of break. 
ing his oath, andis out of the reach of violence. 15 | 


9 


ut let us ſee how far the circumſtances which attended 
the fact in the preſent caſe, will bring it within theſe rules of 
law. A young gentleman from ſchool is accoſted at night in 
London ſtreets, by a perſon he never ſaw before, whom he 
muſt ſuſpect to be a villain. The ſtranger demands a pre- 
ſent. This conduct ſcems ſufficient to ſatisfy the legal idea 


had better comply, or I will take you before a magiſtrate.” 
This is a threat of perſonal violence, for the proſecutor had 
every thing to fear, in being dragged through the ſtreets as a 
culprit charged with an unnatural crime. The threat muſt 


valent to actual violence, for no violence that can be offered, 
could excite a greater terror in the mind, or make a man 


than that in Harman's caſe, 1. Hale, 534, and it is implied 
that if the violence, in that caſe, had preceded the theft, it 
would have been robbery. What can operate more power- 
fully on the mind than a menace to do that, which in its 
conſequences would blaſt the faireſt fame, and ruin for ever 


menace ſhould occafion fear, than thoſe which Mr. Serjeant 
Hawkins has mentioned in his pleas: of the crown. It is how- 
ever ſufficient to implant a reaſonable fear of danger which 
might operate in conſtunlem virum, as well as in meticuloſum, 
much more on the mind of a boy come from ſchool for the 
holidays. It was agreed by the priſoner's counſel that this 
was a fraudulent extorting, and not a taking by violence; as 
in burglary, where the breaking is a neceſſary ingredient : and 
yet if a perſon fraudulently get admiſſion into a houſe by 
colour of law, or under pretence of taking lodgings, or of 
having buſineſs, it has frequently been held ſufficient proof 
of a conſtructive breaking. Several of the judges thought 
there was a great analogy between theſe_caſcs and the pre- 
ſent, and therefore, that it ought to be governed by the like 

rinciples. There is no actual breaking in thoſe caſes of 
e there is no actual violence in the preſent caſe; 

et the fraud uſed in both, amounts to a conſtructive break- 
ing in one caſe, and to a conſtructive violence in the other; 
but the determination did not turn entirely upon this argu- 


As 


As to the third ingredient, viz. a taking from the perſon, 
the Judges were of opinion, 'that ingenuity could not raiſe a 
doubt upon the point. 1 


But before I conclude, it may be pro er to ſtate the ſeveral 
authorities which ſupport this determination of the Judges. 


The firſt caſe was that of James Brawn, who was tried and 


convicted at the Old Bailey, in October, 1763, for a high- 
way robbery on Ralph Hudſon ; and he was executed. The 
ſecond caſe was that of Thomas Penn tried and convicted 
before Mr. Baron Hetham, in February ſeſſion, 1776; and 
his caſe was determined to be robbery by all the ee | 
Sericant's-Inn- Hail ; and he was executed. : 
he third caſe was that of Robert Harrold, in laſt June 
ſeſſion, who was tried, and convicted of the like charge; 
but he was afterwards reprieved upon ſome doubt on the evi- 


dence. In all theſe three caſes there. was this difference 


from the preſent caſe, that ſome actual violence was prov- 
ed, as taking and ſeizing by the arm or collar. But the 
Judges all held this did not make any material diſtin&ion z 
but that ſufficient was proved in this caſe for the Jury to find- 
the priſoner Donally, guilty of robbery. Leach's Crawn Law, 
176, A. D. 1779. | 11 

In the preceding caſe, it appeared that the perſon robbed 
was in apprehenſion of perſonal danger in conſequence of the 
charge of an unnatural attempt : but in the following caſe, 
there was no apprehenſion of that nature, but he only parted 
with his money to guard againſt the imputation on his 
character. | SS | 


The priſoner Daniel Hickman, was tried before Mr. Juſtice - 
Buller, at the Old Bailey in July ſeſſion, 1783, for a robbery 

upon John Miller. | | 25 
The proſecutor Miller, was ſervant to Mr, Lewis, table- 
decker to the chaplains room in St. Fames's Palace, and had 
an apartment there, in which he alone flept, which apart- 
ment was fituated in a court, called“ the board of green 
cloth,” The priſoner was a centinel on guard at the palace, 
and had one night been treated by the proſecutor with ſome 

bread and cheeſe and ale in this room. About a fortnight - 
aftcrwards, very late in the evening of the day, laid in the 
indictment, the proſecutor, on going up ſtairs, heard ſome 
body ſtepping very cloſely behind him. On turning round, 
he diſcovered that it was the priſoner, who ſaid, ** It is —_ 
1 | | 0 


5 9 7 nennen,, ” 
The proſecutor replied, © What brought you here at this time 
of the night? the priſoner anſwered, I am come for ſatis- 
faction; you know what paſſed the other night; you are a 

Sodomite; and if you do not give me ſatisfaction, I will go 
and fetch a ſerjeant and a file of men, and take you before a 

Juſtice; for ' have been in the black-hole ever fince I was 

here laſt, and I do not value my life.” The proſecutor aſked 
him what money he muſt have? the priſoner ſaid, I muſt 
have three or four guineas.” The profecutor then gave 

him two guineas, which was all he had, and promiſed to 

ive him another guinea the next morning. The pri- 
Vier took the two guineas, ſaying, © Mind, I don't de- 
mand any thing of you.“ The next morning he came again, 
and received the other guinea; and in a few days after, 
upon making an application for more money upon the ſame 

retence, he was apprehended. The proſecutor ſwore, that 

e was very much alarmed when he gave him the two gui- 
neas, and did not very well know what he did ; but he 
parted with his money under an idea of preſerving his cha- 
racer from reproach, and not from the fear of perſonal vio- 
lence. | 

Thelearned Judge ſtated to the Jury, the uſual ingredi- 
ents which the law required to conltitute the erime of rob- 
bery ; and particularly as applicable to this ſpecies of it, 
the determination of the Judges in the caſe of the king, v. 
Dannally ; remarking the difference, that in Donnally's caſe, 

the proſecutor had ſworn, that he delivered his money under 
an apprehenſion of perſonal danger, as well as from the fear 
of loſing his character; but that, in the preſent caſe, the 
proſecutor had ſworn he parted with his money for the ſake 
of his character only, and not from any apprehenſion of dan- 
ger to his perſon. _ 12 

The Jury found the priſoner guilty, and alſo that the pro- 

ſecutor parted with his money againſt his will, through a 
fear that his character might receive an injury from the 
priſoner's accuſation. 

This caſe, however, being only the ſecond of the kind, 
and ſome doubt having prevailed with reſpect to Donnally's 
caſe, becauſe he was not executed, the judgment was re- 
ſpited, and the caſe ſubmitted to the conſideration of the 
twelve Judges, upon the difference |before-mentioned be- 
tween the two caſes. 

In February ſeſſions, 1784, the priſoner was called tothe 
bar; and Mr. Juſtice Aſhur/t, delivered the opinion of the 
Judges to the following effect. Some doubts having been 
entertained, as to the opinion of the twelve Judges in the 
eaſe of Patrick Dannally, the learned Judge who tried the 

N | ö priſoner ? 
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priſoner, get it proper, that the preſent caſe ſhould 
likewiſe be referred to their conſideration, They have ac- 
cordingly conferred upon it ; and they are of opinion, that 
it does not materially differ from the caſe of Dznnally, for that 
the true definition of robbery is the ſtealing, or taking from' 
the perſon, privately, or in the preſence of another, property of 
any amount, with ſuch a degree of force or terror, as to in- 
duce the party unwillingly to part with his property; and 
whether the terror ariſes from real or expected violence to 
the perſon, or from a ſenſe of injury to the character, the law 
makes no kind of difference; for to moſt men the idea of 
loſing their fame and reputation is equally, if not more terri-' 
tic than the dread of perſonal injury. The principal in- 
gredient in robbery is a man's being forced to part with his 
property; and the Judges are unanimouſly of opinion, that 
upon the principles of law, and the authority of former de- 
cifions, a threat to accuſe a man of having committed the 
greateſt. of all crimes, is as in the preſent caſe, a ſufficient 
torce to conſtitute the crime of robbery by putting in fear. 
The'priſoner received ſentence of death, and was executed. 
Leach's Crown Law, 231. A. D. 1783. | 4 


OO —————— Teen 


A caſe of this kind happened ſo lately as November, 
1792. | = 


Philip Davis a Dutchman, was. proſecuted for a robbery, 
on Edward Peterſon, on the 15th September, and tried before 
Mr. Juſtice Heath, at the Old Bailey, the circumſtances as. 
they appeared from the evidence, of the proſecutor Peterſon, 
were as follow: . | | 

On Saturday night, the 15th of September, as the proſe- 
cutor was paſling into Cheapſide from St. Paul's Church-yard, 
he perceived the-priſoner ; that afterwards he perceived him 
again in Friday-/treet, The proſccutor had occaſion to call 
at the Saracen's Head to enquire after a gentleman, and not 
finding him there, he did not ſtop. When he came out, he 
perceived no perſon in the ſtreet, till he had got to ſome diſ- 
tance, when he again ſaw the priſoner, who came up to him 
and behaved in an indecent manner. He told the proſecu- 
tor he was a man in great diſtreſs, and that he muſt have, 
lome money from him. The priſoner threatened the 
proſecutor that he would accuſe him of an unnatural] crime, 
and expoſe him to the mob, unleſs he would give him two | 
guineas. He followed the proſecutor from ſtrect to ſtreet, 5 

| „ continuing 
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continuing theſe threats, till they came near the Butler's 
Head, which is kept by Mr. Baldwin, The priſoner at laſt 
told him he would take a guinea and a half. The proſecu- 
tor had only half a guinea and ſome ſilver in his pocket, 
and went into the Butler's Head and borrowed a guinea of 
Mr. Baldwin, whom he knew, and gave it to the priſoner, 
The proſecutor ſaid he did not give this money to the pri- 
ſoner from any conſideration of diſtreſs or charity, but from 
fear of the accuſation which was threatened to be brought 
againſt him. When the priſoner got this money, he went 
away apparently ſatisfied. The proſecutor continued in the 
coffee room, and in about half an hour after the priſoner re- 
turned with another man, and faid he wiſhed to ſpeak with 
the proſecutor. When Mr. Peterſon came to the door, the 
priſoner ſaid he was ſorry for what he had done, and the 
other man ſpoke a few words in a low tone of voice, which 
the proſecutor did not underſtand. He told them they were 
two villains, and deſired them to go about their buſineſs. 
Apprehenſive the priſoner might call upon him again, the 
proſecutor informed his friends what had happened. to him, 
and they all agreed to dine together the next day at the Butler's 
Head. About five o'clock at night, the priſoner called at the 
Butler's Head, and ſaid he wiſhed to ſpeak privately with Mr. 
Peters (as he called him). He was deſired to walk in, which 
he refuſed to do, ſaying he wiſhed to ſpeak with Mr. Peters 
by himſelf. The proſecutor defired that he would go up 
ſtairs and explain in the preſence of his friends, his conduct 
to him laſt night. Lo | | 
The priſoner was unwilling, and ſaid he wiſhed to ſpeak 
with the proſecutor privately. He|was told he had ſpoken 
before with him privately, and that he muſt ſpeak with him 
in the preſence of his friends. "They infiſted that he ſhould 
go up ſtairs. The moment he entered the room he begged 
tor mercy. He then took a guinea, half a-crown, anda 
ſhilling, out of his pocket, and put it on the table. He ſaid 
that was all that remained of the guinea and a-half which 
he had received of Mr. Peterſon, but that he was willing to 
Jeave his coat. | | | DES * 
One of the proſecutor's friends ordered him to get upon his 
knees, and to anſwer him any queſtions he might pit to him. 
The priſoner went upon his knees, and on being aſked 
whether there was the leaſt foundation for the accuſation 
which he threatened to bring againſt the proſecutor ? he an- 
ſwered, No; but that he was a man in great diſtreſs, and 
thought that was a mode by which he could obtain money. 
A Conſtable was ſent for, and he was taken before a magj- | 


{trate, 
| The 


This evidence of Mr. Peterſon's was fully confirmed by 
three or four reſpectable witneſſes who were preſent- at the 
time when the priſoner was taken into a room up ſtairs. 

The learned Judge, in his charge to the Jury, obſerved, 
that a more formidable charge could not be made by one 
man againſt another, It was enough to have alarmed a man 
even of ſtronger nerves than the proſecutor. It was no leſs 
than accuſing a man of an unnatural crime, not inthe courſe 
of juſtice, where a man might have the means of defending 
himſelf, and where he might ſhew by witneſſes the impro- 
bability of the ſtory ; but he threatened to charge him in 
ſuch a manner as greatly to have endangered his life, For 
if the priſoner had accuſed the proſecutor to the-mob of an 
unnatural attempt on him, they might have __ him, 
- without liſtening to any defence he might have had td make. 
It had been proved by the witneſſes, that the proſecutor was 
under great agitation of mind. If the profecutor had ſeized 
the priſoner, when he threatened him with this accuſation, he 
might have raiſed the mob upon him, and the conſequences 
might have been dreadful. And- therefore the proſecutor 
could not be accuſed of having acted with great timidity. 

The priſoner ſaid he had been in the country 15 months, 
and a woman with whom he had ludged for the laſt four 
months oo him a character ſor honeſty and ſobriety. 

he Jury immediately found the priſoner GutLTyY, 
| 2 | 1 

The learned Judge ſaid the public were extremely * 
to the proſeeutor. for bringing forward this eharge, and his 
lordſhip hoped that if any other gentleman was attacked in a 
ſimilar manner, that he would diſplay the ſame degree of for- 
titude in the ſame public manner. Seſſions Old Bailey, Nov. 
1792, : | © 


* 
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Y the following caſe it appears, that an obſcene book is 
puniſhable, as a libel : and when we reflect on the 
loads of ſuch traſh daily iſſuing from the preſs, and deprav- 
ing the morals of the people, we cannot avoid wiſhing that 

proſecutions for this offence might be mare frequent. 
An information, was exhibited by the Attorney General, 
againſt the defendant Edmund Curl, for that he contriving and 
| Wa, | | - intending 
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intending to injure the morals of the people of this realm, 

printed and publiſhed a certain wicked and obſcene book 
entitled Venus in the Clayſter, or, the Nun in her Smack (and then 
ſet out the lewd paſſages). The defendant was found guilty. 
And in Trinity term laſt, it was moped in arreſt of judg- 
ment, by Mr. Marſh, that however the defendant may be 
puniſhable for this in the Spiritual Court, as an offence 
contra bonos mores, yet it can't be a libel for which he is pun- 
iſhable in the Temporal Court. Libellus is a diminutive of 
the word liber, and 'tis libellus from its being a book, and 
not from the matter of it's contents. In the caſe ge /ibellis 
famoſis, my lord Cote ſays, that it muſt be againſt the pub- 
lick, or ſome private perſon, to be a libel; and I don't re- 
member ever to have heard this opinion contradicted, 
Whatever tends to corrupt the morals of the people; ought 
to be cenſured in the Spiritual Courts, to which properly all 
ſuch cauſes belong; what their proceedings arc I am a ſtran- 
ger to; but for me tis ſufficient to ſay, I don't find any caſe 
wherein they were.ever prohibited in| ſuch a cauſe : in the 
reign of king Charles II. there was a filthy run of obſcene 
writings, for which we meet with no proſecution in the tem- 
poral courts ; and ſince. theſe were things not fit to go un- 
puniſhed, it is to be ſuppoſed that my Lords the Biſhops, 
animadverted upon them in their courts. In the caſe of the 
Queen, v. Read, 6 Ann. in B. R.“ there was an information 
for a libel in writing an obſcene book, called, The fifteen 
plagues of a maidenhead,” and after conviction it was 
moved in arreſt of judgment, that this was not puniſhable 
in the temporal courts, and the opinion of the Chief I uitice 
Holt, was ſo ſtrong with the objection, that the proſecutor 
never thought fitto ſtirit again. . 

Mr. Attorney General, contra, T do not obſerve it is pre- 
tended there is any other way of puniſhing the defendant ; 
for if the ſpiritual court had done |it, inſtances might be 
given; and it is no argument to ſay we meet with no prohi- 
bitions ; ſuch a way of arguing would conſtrue them into all 
ſorts of juriſdictions. - | | 

What I mutt inſiſt upon is, that this is an offence at com- 
mon law, as it tends to corrupt the morals of the king's 
ſubjects, and is againſt the peace of the king. Peace in- 
cludes good order and government, | and that peace may be 
broken in many inſtances without an actual force. 1. If it 
be an act againſt the conſtitution or civil government; 2. It 
it be againſt religion: and, 3. If againit morality. * 80 

| 5 1. Under 
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1. Under the firſt head, fall all the caſes of ſeditious 
words or Writings. 2 Roll. Abr. 78. pl. 2. 1 Vent. 324. 
3 Keb. $41, and the caſe of the Queen v. Bedford, Mich. 12. 
Ann. whoſe treatiſe of hereditary right was held to be a 
libel, though it contained no reflection upon any part of the 


then government. 


2. It is a libel if it reflects upon religion, that great baſis 
of civil government and ſociety, and it may be both a ſpiri- 
tual and temporal offence. Cro. Fac. 421. 2 Koll. Abr. 78. 
pl. 2. 1 Vent. 293. 3 Keb. 607, 621. In Tremayne s Au- 
tries, 226. there 1s a ſentence to have a paper fixed over the 
defendant's head ; intimating that he ny uttered blaſphe- 
mous words tending to the ſubverſion of government. There 
is one Hall, now in cuitody, on a conviction as for a libel 
intitled, © A ſober reply to the merry arguments about the 
Trinity, and Paſch. 10 Ann. Regina v. Clenden, there was a 
ſpecial verdict on a libel about the Trinity, and it was not 
made a doubt of in that caſe, _ 5 . 


3. As to morality, deſtroying that is deſtroying the peace 
of the government, for government is no more than public 
order, which is morality. My Lord Chief Juſtice Hale 
uſed to ſay, chriſtianity is part of the law, and why not 
morality too? I do not inſiſt that every immoral act is indict- 
able, ſuch as telling a lie, or the like; but if it is deſtrue- 
tive of morality in general, if it does, or may, affect all the 
king's ſubjects, it then is an offence of a public nature. And 
upon this diſtinction it is, that particular acts of fornieation 
are not puniſhable in the temporal courts, and bawdy-houſes 
are. In Sir Charles Sedley's caſe it was ſaid, that this court is 
the cuſtos morum of the king's ſubjects. 1 Sid. 168. And 

upon this foundation there have been many proſecutions 
againſt the players for obſcene plays, though they have had 
intereſt enough to get the proceeding ftayed before judgment. 
Tremayne's Ent. 209, 213, 214, 215, 3 vol. Stute Trials, 
lord Grey's caſe. | | | 1 | | 


Mich 10, W. III. Rex. v. Hill, the defendant was indict- 
ed for printing ſome obſcene poems of my lord Rachefter's, 
tending to the corruption of youth; upon which he went 
abroad, and was outlawed ; which he would not have done 
if his counſel had thought it no libel. | 
The ſpiritual courts puniſh only perſonal ſpiritual defama- 
tion by words; if it is reduced to writing, it is a temporal of- 
tence Salk, 552. Mo. 627. and it is puniſhable as _ 1 
, a 25 5 or , 
Fd 1 | 


turb the civil order of ſociety, I thi 
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lord Cake, in the caſe de libellis fanigſis, had nothing in view 
but ſcandalous defamatory libels. Zhellus is not always to 
be taken as a technical word; in this it may ſtand as an ob- 
ſcene little book. And as to the caſe of Read, there was no 
judgment, but it went off upon the Chief Juſtice's ſaying, 
why don't you go to the ſpiritual court|; which was giving a 
falſe reaſon for that ſudden opinion, now it appears there is 
no inſtance of the ſpiritual court's intermeddling, where it is 

reduced to writing or in print. oP 
Chief Juſtice. I think this is a caſe of very great conſe- 
uence, though if itwas not for the caſe of the Queen, v. Read, 
ſhould make no great difficulty of it; Certainly the ſpiri- 
tual court has nothing to do with it, if in writing: and if it 
reflects on religion, virtue, or morality, if it tends to dif- 
think it is a temporal of- 
fence. I do not think /tbellus is always to be taken as a 
technical word. Would not trover lie de quodam libello inti- 
tulat : the New Teſtament, and does not the ſpiritat court 

proceed upon a libel? _ 2 

Farteſque J. I own this is a great offence, but I know of 
no law by which we can puniſh it. Common law is com- 
mon uſage, and where there is no law, there can be no tranſ- 
greſſion. At common law drunkenneſs, or curſing and 
twearing were not puniſhable ; and yet I do not find the 
ſpiritual court took notice of them. | This is but a general 
3 of chaſtity, and not indiftable. Lady Purbect's 
caſe was for procuring men and women to meet at her houſe, 
and held not indictable, unleſs there had been particular 
facts to make it a bawdy-houſe. To make it indictable 
there ſhould be a breach of the peace, or ſomething tending 
to it, of which there is nothing in this caſe. A libel is a 
technical word at common law, and I muſt own the caſe of 
the Ducen, v. Read, ſticks with me. And in Sir Charles 
'Sedley's caſe there was a force in throwing out bottles upon 
the people's heads. ES: : 5 
Reynolds F. It is much to be lamented if this is not pun- 
iſhable. I agree there may be many inſtances, where acts 
of immorality are of ſpiritual cognizance only; but then 
thoſe are particular acts, where the proſecution is pro ſalute 
anime of the offender, and not where they are of a general 
immoral rue & which I take to be a reaſonable diſtinc- 
tion. FRead's caſe is indeed a caſe in point. But I confeſs J 
ſhould not have been of that opinion. | Libellus does not ex vi 
termini import defamation, but is to be governed” by the 
epithet which is added to it. This is ſurely worſe than Sir 
Charles Sedley's caſe, who only expoſed himſelf to the * 
ö ; then 
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upon him or not; whereas this book goes all over the king- 
dom. Drunkenneſs and ſwearing were puniſhable in the ſpi- 
ritual court, before the acts which made them temporal of- 


is ſaved. | 


as an offence againſt the peace, in tending to weaken the 
bonds of civil ſociety, virtue, and morality. But it being a 
caſe of great conſequence, it was ordered to ſtand over for a 
further argument, | 


that this was a temporal offence. They ſaid it was plain 
the force uſed in Sedley's caſe, was but a ſmall ingredient 
in the judgment of the Court, who fined him 20001. And 
if the fo was all they went upon, there was no occaſion 
to talk of the Court's being cenſor morum of the king's ſubjects. 
They ſaid if Read's caſe was to be adjudged, they ſhould rule 
it otherwiſe : and therefore in this caſe they gave judgment 
for the king. And the defendant was afterwards ſet in the 
pillory, as he well deſerved.* The Hing againſt Curl, King's- 
Bench, 2 Strange's Reports, 788. M. Term, 1 Geo. II. 1728. 
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another's ground after the harveſt, without being guilty of 


been fully diſcufled and decided in the following caſe. 


Haughion and his wife the defendants, were pariſhioners, 
and legally ſettled in the pariſh of Timworth in Suffolk ; they 
were poor, neceſſitous, and indigent perſons, and after the 

| . phlaintiff 

* This Edmund Curl, ſtood in the pillory at Charing Croſs but was not 
pelted, or uſed ill; for, being an artful, cunning „Fa ee 22 
low, he had contrived to have printed papers diſperſed all about Charing- 
Crofs, telling the people, he ſtood there for vindicating the memory of 
og Anne; which had ſuch an effect on the illiterate moh, that it would 
ave been dangerous even to have ſpoken againſt him. And when he 


imumph, to a neighbouring tavern, 3 vol. State Trials, App. 94 


Prohn F. inclined this to be puniſhable at common law, | 


The Court in a few days after gave it as their opinion, 


was taken down out of the pillory, the mob carried him off, as it were in 


"7 


| 35 4 
then preſent, who might chuſe whether they, would look 


1 hath been ſaid, that by the common law and cuſtom of 
England, the poor are allowed to enter and glean upon 


fences, and in which the juriſdiction of the ſpiritual court 


treſpaſs, which humane provifion ſeems borrowed from the 
Mofaical law. E Black. Cam. 213. The queſtion has ſince, 
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plaintiff Steel's crop had been reaped and carried away, they 
entered for the purpoſe of taking the remaining diſperſed and 
ſcattered gleanings. The plaintiff brought this action of treſ- 

aſs againſt them, and the queſtion was whether the poor 
$4 a right by the law of the land to glean. After being ar- 
gued fully by counſel, the Court decided as follows: 

Lord Loughborough : When the claim of a right to glean, 
was firſt brought before the Court, it was laid indefinitely 
to be in poor, neceſſitous, and indigent perſons. I was then 
of opinion againſt the claim. | : 

1. I thought it inconſiſtent with the nature of property 
which imports excluſive enjoyment. . 

2. Deſtructive of the peace and good order of ſociety, and 
amounting to a general vagrancy. | 
| 3: Incapable of enjoyment, ſince nothing which is not in- 
exhauſtible, like a perennial ſtream, can be capable of uni- 
verſal promiſcuous enjoyment. | | | 

This right is now claimed by poor perſons legally ſettled: 

but in this form alſo it is equally liable to objection. There 
can beno right of this ſort enjoyed in common, except there 
is no cultivation, or where that right is ſupported by joint 
labour : but here neither of thoſe criteria well apply. The 
farmer is the ſole cultivator of the land, and the gleaners 
gather each for himſelf without any regard either to joint 
labour or public advantage. If this cuſtom were part of the 
common law of the rcalm, it would prevail in every part of 
the kingdom, and be of general and |uniform practice : but 
in ſome diſtricts it is wholly unknown, and in others vari- 
ouſly modified and enjoyed. 
Although the diviſion of pariſhes is|of very high antiquity, 
yet a right to a maintenance by ſettlement was firſt intro- 
duced by the ſtatute of the 43d Eliz. In antient times, tithes 
were divided into three parts, the firſt for the maintenance 
of religion, the ſecond for the church, and the third for the 
poor: but the third divition was a matter of charity rather 
than of right. When by the ſecond Lateran Council in the 
_ twelfth century, tithes was appropriated to particular pa- 
riſhes, they were not conſidered as making in any part a pro- 
viſion for the poor, which might be claimed as a right. 

Although the law of Maſes has been cited as a foundation 
for this claim, the political inſtitutions of the Fews cannot 
. be obligatory on us, ſince even under the chriſtian deſpenſa- 
tion the relief of the poor is not a legal obligation, but a re- 

ligious duty. The authority in our law. upon which the 
right to glean is ſupported, is a dictum of Sir Mathew Halt, 
in the Trials per puis; but though I entertain the higheſt re- 
ipect for the authority and character of that great Judge, yet 


it would be doing injuitice to his memory, to rake o 
| 1 


opinion. In truth, that dictum imports no more than thatthe 
ueſtion could not be raiſed without being put upon the record. 


The conſequences which would ariſe from this cuſtom be- 


ing eſtabliſhed as a right, would be injurious to the por them 


ſelves. Their ſuſtenance can only ariſe from the ſurplus of 


productive induſtry ; whatever is a charge on induſtry, is a 


very improvident diminution of the fund for that ſuſtenance: 
for the profits of the farmer being lefſened, he would be the 
leſs able to contribute his ſhare to the rates of the pariſh : 
and thus the poor, from the exerciſe of this ſuppoſedright 
in the autumn would be liable to ſtarve in the rugs TY 

' Gould, F. differed in opinion from Lord Loughborough; 


Suppoſing a general right of leaſing in England, I think it muſt 
be in the cate ſtated in theſe pleadings, which is after the 


crop is reaped and carried away, and for the poor and indi- 
gent pariſhioners. If there be ſuch a general right, it muſt 
be by the common law of the land, and though it ſhould be 


admitted that in certain places there may be particular re- 
gulations of its exerciſe by cuſtom, that will not 228 
de- 


from the general right, any more than ſpecial modes o 
ſcent in certain diſtricts will derogate from the courſe of deſ- 
cent by the common law, which will be intended to prevail, 
unleſs a cuſtom is ſhewn to the contrary. 5 | 
In the caſe of Morllege, v. Manning, in this Court it was 
well obſerved by my brother Waker (a very learned and ac- 
curate lawyer) that it was a fingular taſk to be called upon to 
prove the general common law of the land: that depends on 


general knowledge, -it being univerſally exerciſed, or ſo un- . 


derſtood. Speaking for myſelf, I have always underſtood 
this cuſtom to prevail in ſuch parts of this country 
where I have been converſant, and never heard it doubted: 
And I cannot but impure the reaſon of ſo few paſſages in the 


books of our law recognizing it, to the conviction of its be- 


ing a right too well eſtabliſhed and too notorious to be diſ- 
1 puted. 
NM prius. The Courts of afize & niſi prius, are compoſed of two 


or more commiſſioners, who are twice in every year ſent by the king's » 


ſpecial commiſſion all round the kingdom, (except London and Middleſex, 
where courts of niſi prius are holden in and after every term, before the 
chick or other judges of the ſeveral ſuperior courts ; and except the four 
northern counties, where the aſſizes are holden only once a year) to try by 
a Jury of the reſpeQive'counties the truth of ſich matters of fact, as ate 
then ander diſpute in the courts of Weſtminſter- Hall. Theſe faQts by the 
Courle of the courts are uſually appointed to be tried at Veſiminſler in ſome 
Falter or Michaelmas term, by a Jury returned from the county wherein 


the cauſe of the action ariſes; but with this proviſo, fi privs, unleſs 


before the day prefixed the Judges of aſſize come into the county in que ſ- 
tion, This they are ſure to do in the vacations preceding each 8 
Michaclw, terms, which ſaves much expence and trouble. g Black Com. Go. 
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haſty expreſſion of his at wi prius,* as a ſerious and deliberate | 


aſter and 


. 
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puted. The firſt paſſage which J ſhall| mention is that in 
Trials per pats, (page 534), in treſpaſs againſt one for gleaning 
on his ground, per Hale, Norfalr, ſummer aſſizes, 1668, 
ce the law gi ves licence to the poor to glean, &c. by the ge- 
neral cuſtom of - England, but the licence muſt be pleaded 


| ſpecially, and cannot be given in evidence on not guilty.“ 


This opinion is cited by Lord Chief Baron Gilbert, in his 
Law of evidence, and after allowing that it ought to be pleaded, 
he ſays, „It had been a ſufficient juſtification, for by the 
cuſtom of England the poor are allowed to glean after the 
harveſt: which cuſtom ſeems to be byilt on a part of the 
Fewiſh law, that allowed the poor to glean, and made the 
harveſt a general time of rejoicing.” | | 

Here the opinion of Hale is recogniſed by a learned Chief 
Baron, who affirms the right to be by the cuſtom of England. 
The next author who mentions it, is that eminent Judge, 
Mr. Juſtice Black/tone, a text writer, and with great delibe- 

ration: his words are, It hath been ſaid, that by the com- 

mon law and cuſtom of England, the poor are allowed to 

enter and glean upon another's ground without being guilty of 

treſpaſs, for this he refers to Grlbert, and Trials per pais, 

and then adds which humane proviſion ſeems borrowed 

from the Moſaical law ;” and refers to Leviticus and Deuterc- 
nomy. This is in ſubſtance the ſame as is ſaid by Gilbert. 
will read the texts in Leviticus. | 

Leveticus, xix. 9, 10. © And when ye reap the harveſt 
of your land, thou ſhalt not fully reap the corners of thy 
field ; neither ſhalt thou gather the gleanings of thy harvelt; 

and thou ſhalt not glean thy vineyard, neither falt thou 
ather all the grapes of thy vineyard; thou ſhalt leave them 
ja the poor and ſtranger, I am the Lord your God.” 

In Leviticus. xxiii. 22. there is the ſame prohibition to 
gather the gleaning of the harveſt, and concluſion, “ thou 
ſhalt leave them unto the poor, and to the ſtranger, I am 
the Lord your God.” | 

From what better fountain could it be drawn than the 

holy ſcriptures ? It was evidently founded on charity, and 
fit to be received in every country. It might be liable to be 
abuſed; but that would be redreſſed by the law, and the 
party abuſing became a treſpaſſer ab ſinitio, as in other caſes 
Of abuſe of a legal right or licence, the known caſe of coming 
into an inn or tavern, &c. | Re 
From Salden, de Jure nat. &c. it appears that the actual 
property was veſted in the poor, unleſs they abſolftely neg- 
lected the collection, and then it belonged to the owner 0 
the field; and it did not accrue tc the poor as a donation 
but a legal right. 
| ( 
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Tt was thought to be of ſo ſacred a nature that it was ex- 
empted from tithes. Seld. Hiſt. of Tithes, vol. 6, 10877. 
It hath been ſaid, the eſtabliſhed proviſion for the poor 
by the ſtat. 43 Eliz. hath had the effect of aboliſhing this 
right, ſuppoſing it to have exiſted, but lord Hale, Gilbert, 
and Blachſlane, had no ſuch idea; they confidered it as a 
ſubſiſting right, without regard to that proviſion. TE 

Indeed there ſeems to me to be-no ground to ſupport ſuch 
anotion. I think ever ſince the ſettlement of pariſhes, the 
poor inhabitants were eſteemed as pariſhioners, and their 
neceſſities to be relieved by the pariſh to which they be- 
longed. 5 | | LEE 

nder the Saxon conſtitution, they were reſtrained to vills, 
and the inhabitants were to be in pledge, or in manupaſt ; the 
policy of which was admirable, to reſtrain them from be- 
coming vagabonds, in ſubjecting thoſe who received them, 
if they ſuſſered them to continue above three nights, to an- 
ſwer for their miſdeeds. | | % 

After the inſtitution of pariſhes we find in that antient 
treatiſe, the Mirrour, chap. 1. p. 14. this paragraph: © It 
was ordained that the poor ſhould be ſuſtained, by the par- 
ſons, rectors of churches, and by the pariſhioners, ſo that 
none ſhould die for want of ſuſtenance.” This neceſſarily 
ſuppoſes the refidence of the poor. This is ſtrongly inforced 
by the ſtatute 15 Rich. II. e. 6. Which, reciting that dama- 
ges happen to pariſhioners by appropriation ot benefices of 
the ſame places, enacts that upon a licence of appropria- 
tion ofa pariſh church, the ordinary ſhall ordain a conveni- 
ent ſum to be diſtributed ycarly of the profits of the chureh 
by the appropriators to the poor pariſhioners in aid of their 
living and ſuſtenance. —=_ 5 

The effect of the 43d of Elix. is to eſtabliſh a more clear 
and ſtrict obligation on pariſhes for the maintenance of the 
poor, and the very deſeription of the officers is overſeers of 
the poor of the ſame pariſh. Since that act, modes of ob- 
taining ſettlements in pariſnes, and for moving and ſend- 
ing the poor thither, have been introduced; but before, it 
ſcems, the ſettlement was by birth; and the proviſions were 
firſt made by the ſtat. 22 Hen. VIII. e. 12. forſending vagrant or 
wandering perſons to the pariſh where born, if it could be 
known, otherwiſe where they laſt dwelled, for three years ; 
and by the 30th Eliz. where born, if known, if not, then to 
the pariſh where they laſt dwelled for the ſpace of one year ; 
and if neither known, then to the pariſh where they laſt 
paſſed without puniſhment ;' ſo that it is evident they were 
reſtrained in point of reſidence, and the place of birth be 

| | „„ the 


i 
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the primary object; and there, according to the Mirrour, 


proceeds ahriſb, uſed in many parts of England, for ſtubble. 
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confirmed by the act of 15 Rich. IT. their wants and neceſſities 
were to be provided for. In this light, the recital in the 
15 Rich. II. of damages to the pariſhioners, and the proviſion 
for future appropriations in aid of the poor, are clear and 
intelligible. . 
The ſtat. 29 Eliz. rendered begging and wandering 
abroad 3 but affords no ground for conſtruction to 
take away the charitable and humane (as Black ſtene calls it) 
roviſion for the poor, permitting them to gather the dere- 
fie ears of corn, after the owner has carrjed away the crop, 
Nor is there a colour to ſay, that the practiee has been dif. 


continued fince that ſtatute, or that any ſuch idea occurred 


to either of theſc lawyers whoſe opinions have been quoted. 
The etymology of the names which this cuſtom has re- 
ceived in England, plainly proves, that the cuſtom itſelf was 
known both in Germany and France. Minſhew in voce glean, 
explains them thus :—T he French, glainer quaſi graner, i. e. 
colligere gruna the Belgic, arenleſen ; the Teutonic, ahrlefun, 
ex abr, 2 aud leſen, i. e. colligere; and goes on with the 
Spaniſh, &c. Then follows, a gleaner, Ra 5 of corn, French, 
2 3 Teutonic, ahrleſen: Belgic, |ahrenleſer ; Engliſh, a 
aſer. : | | 
40 is clear to me the word legſing was brought from the 
Germans, and gleaning from the Normans ; and that from ahr 


Plato ſays, ** qui intelligit nomina, res etiam intelligit ;” and 
Tfidorus, ** Nomina rerum fi neſcis, perit cognitio rerum. In 
the caſe of the King, v. Price, 4 Burr. Rep. 1927, Mr. 
Juiics Hewit, ſays, ** the right of leaſing does appear in our 

ooks (he muſt mean in Trials per pais, and Gilbert; ) but 
it muſt be under proper circumſtances and reſtrictions,” 
I preſume he means after harveſt or [clearance of the crop, 
and in a pee manner and time; or, in caſe of a cuſtom, 
that ſuch cuſtom is to be obſerved, e 

With reſpect to the exercife of this right, the caſe upon 
this record ſtates, that what the defendants did, was after 
the crop was carried. 3 with Lord Chief 

of after the harveſt, As to the 
times of beginning it, it appears by Selden, as already men- 
tioned, that it ought not to be delayed; for a palpable neg- 
lect would be a deſertion of it. If no preciſe time were limited, 
pur law would call it a convenient tine. | 

By an act of parliament, paſſed in the year 1786, for in- 
cloting the common fields of Baſingſtoke, the gleaning ot 
leaſing is to begin after the crop is carried, Times are 

| mentioned, 
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mentioned; one for wheat, and another for other ſpecies of 
ain, for the exerciſe of this right ; and the owners of the 
land are reſtrained under penalties (a ſtrong circumſtance to 
ſhew their ſenſe of the right of the poor) from putting. in 
cattle or hogs, within thoſe reſpective times. On the other 
hand, the poor are reſtrained, by a ſummary penalty, from 
breaking the fences (which, it might be apprehended from 
the former open ſtate, they might be apt to do) and are con- 
fined to paſs through the gaces. | 
This ſeems to have been a prudent regulation to prevent 
diſputes. The act calls it a privilege, but ſays it had been 
claimed and 'exerciſed from time immemorial. What is 
this but a right ? the enjoyment of which, the landholders 
ſecure to the poor by penalties on themſelves. 
Upon the whole, therefore, I am of opinion, that judg- 
ment ought to be for the defendants. | | 
Heath, F. who agreed with lord Loughborough. = 
On theſe pleadings the general queſtion is, Whether the 
jndigent and neceſſitous poor of a pariſh have a right to glean _ 
after the crop is carried away?” It is our province to take 
notice of all general cuſtoms. This is uſually not attended 
with much difficulty, as the evidence of ſuch cuſtoms is to 
be found in our books, and“ is matter of general practice. 
Although it is inſiſted on, that this cuſtom of gleaning is 
coeval with the conſtitution, and derived from the moſt 
remote antiquity ; yet the firſt mention of it is in the trials 
fer pais, a mere wg hg. opinion. of the Lord Chief 
Juſtice Hale, «That by the cuſtom of England, the poor 
have a right to glean.” The next author who mentions it, 
is Lord Chief Baron Gillert, who, in copying the above 
paſſage with a marginal reference, ſays, that the poor are 
e allowed to glean,” which implies a licence and permiſſion, 
rather than a right. Mr. Juſtice Blackſtone has received the 
lame paſſage into his cominentaries, not as a clear and un- 
deniable rule of law, but with expreſſions of diſtruſt and - 
doubt, and gives no opinion of his own. The whole weight 
then of legal authority to prove this cuſtom reſts on the 
dictum of Sir Matthew Hale. | TY ET” 
It has been argued in favour of this claim, that no corn 
is claimed but what is abandoned by the owner; as if the 
owner had caſt it from him, and it became the property of 
the poor by a ſort of occupancy. By the law of England, ns 
property can be loſt by abandonment, for the owner may at 
any time reſume the poſſeſſion. Here there can be no aban- 
donment, as the owner never parted with the N : 
TR | uc 
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Such a cuſtom as will ſupport the plea, muſt be univer. 
ſal, and every where the ſame, otherwiſe it is void for its 
uncertainty. If it exiſts in particular counties or diſtricts 
(ſuch as the cuſtom of being diſcharged from the payment of 
tithes of wood in ſome hundreds in the wilds of Kent and 
Suſſex, or the cuſtom of Gaveltind) it is partial, and no part 
of the general cuſtoms of the realm. From the beſt inqui- 
ries I have been able to make, I find that this cuſtom is 
not univerſal. . In ſome counties it is exerciſed as a general 
right, inothers, it prevails only in common fields, and not 
in incloſures, in others it is precarious, and at the will of 
the occupicr. In the county where this action was brought, 
it never in practice extended to barley ; nor is the time aſ- 
certained. In ſome counties the poor glean whilſt the corn 
is on the ground ; here the uſage is laid to be after the crop 
is harveſted, | 
The practice of gleaning was originally eleemoſynary. 
But it is the wiſe policy of the law, not to conſtrue acts of 
charity, though continued and repeated for never ſo many 
cars, in ſuch a manner as to make them the foundation of 
legal obligations. If A. and his anceſtors, have from time 
immemorial repaired a bridge or a highway, there is no ob- 
ligation on him to continue the repair, unleſs he is ſo bound 
by the tenure of lands or the like. : 
Wherever there is a right, the law provides a remedy, if 
that right be obſtructed. But ſuppoſe the owner of a field 
were to ſet fire to the ſtubble, or to flood it, and prevent the 
Poor from gleaning, what remedy could they have? No 
aCtion on the caſe has ever been brought for ſuch an injury, 
and according to the reaſoning on the ſtatute of /Yeftminſter, 
2d. 13 Ed. I. c. 24. no action on the caſe would lic. 
Tithes are due of right, and by the general uſage of the 
realm; the parſon had no remedy at common law till they 
were ſet out, therefore the conſent of the occupier of the 
land was neceſſary to be. obtained before the parſon could 
take a ſingle ſheaf. The caſe of tithes is much ſtronger than 
that of gleaning, becauſe the church was originally endowed 
by the owners of lands ; and the parſon, in confidetation of 
that endowment, undertook the cure of ſouls : ſo that there 
was a valuable conſideration for the right of tithes, which is 
wanting with reſpect to gleaning. Yet the wiſdom of our 
* anceſtors left it to the conſcience of the occupier of the land, 
- whether or not he would ſet out his tithes, though that con. 
ſcience was to be corrected by the authority of the ſpiritual 


Court, | 1 that 
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I ſhall next conſider what force this cuſtom derives from 
being a Jewiſh inſtitution. Every inſtitution which is to be 
found in the law of Msſes, was not inforced by the Judge, 
many of them being left to the conſciences of men, with tem- 
poral bleſſings on thoſe who obſerve them. The right of 
gleaning is given by the ſame law as well to the © ſtranger,” 
as the “ fatherleſs and poor.” We have already infringed 
it, as we have decided that the ſtranger has no right to glean 
in the caſe of Worlledge, v. Manning. „ Sg RTE 

The law of Maſes is not obligatory on us. It is indeed 
agrecable to chriſtian charity, and common humanity, that 
the rich ſhould provide for the impotent poor; but the mode 
of ſuch proviſion mult be of poſitive inſtitution. We have 
eſtabliſhed a nobler fund, we have pledged all the landed 
property of the. kingdom for the maintenance of the poor, 
who have in ſome inſtances exhauſted the fource. _ 

The inconvenience apiſing from this cuſtom being conſi- 
dered as a right by the poor, would be infinite; and in doubt- 
ful caſes, arguments from inconvenience are of great weight. 
It would open a door to fraud, becauſe the labourers would 
be tempted to ſcatter the corn in order to make a better 
gleaning for their wives, children, and neighbours. It 
would encourage endleſs diſputes between the occupiers of 
land and the gleaner. It would raiſe the inſolence of the 
poor, and leave the farmer without ' redreſs. Experience 
ſhews, that during the time of the harveſt, the por employ. . 
their time in gleaning, to the great detriment of huſbandry. 
In many places the farmer ploughs the land whilit the 
ſhocks of corn are upon the ground, Is the cultivation of 
the country to ſtand itill while the labourers are gleaning? 

It has been alledged as a reaſon for this claim, that the 
poor ought to have a ſhare of benefit, at the time of general 
rejoicing ; to this it may be anſwered, that they receive from 
the advanced price of labour, a recompence in proportion to 
their induſtry. ig | | 1 5 
But to ſanction this uſage, would introduee fraud and 
rapine, and entail a curſe on the country. | + 

To conelude: as there is no evidence of this cuſtom of 
gleaning, prevailing uniformly throughout the kingdom; as 
the practice of it is uncertain and precarious; and as it would 
be attended with great public inconvenience if it were in- 
forced as a right, J am of opinion that it is not part of the 
general law of the land; the plea is therefore bad, and 
judgment mult be given for the plaintiff, 
// iſm, F. 1 am of the ſame opinion with my Lord chief 
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Juſtice Loughborough and my brother Heath on the queſtion 
now before the Court. 55 | | 
No right can exiſt at common law, unleſs both the ſub. 
ject of it, and they who claim it, are certain. In this caſe 
th are uncertain. The ſubject is the ſcattered corn 
which the farmer Thooſes to leave on the ground, the quan- 
tity depends entirely on his pleaſure. The ſoil is his, the 
culture is his, the ſeed is his; and in natural juſtice, his 
alſo are the profits. Though his conſcience may direct him 
td leave ſomething for the poor, the law does not oblige 
him to leave any thing. The ſubject then is uncertain and 
rious. | | | 
Next the perfons claiming this right, are vague and un- 
defined. The term poor is merely relative. Before the 
ſtatute of the 43d. of Eliz. there was no method of legally 
aſcertaining who were of that deſcription. Since that ſta- 
tute, juſtices and overſeers are to determine what perſons 
are of the number of poor, to whom alſo muſt be added, 
the qualifications of a ſettlement. 5 e 
They who claim this right then, are equally uncertain 
and precarious. e 
The practice alſo of gleaning, is itſelf uncertain and 
changeable. | In ſome counties it is entirely excluded, in 
others, particularly admitted, and in others, madified with 
every poſſible variety. | | 
Ihe law of Moſes is not binding on |us, except ſo far as 
we have thought proper to adopt it, 1 here are many pre- 
cepts of the goſpel, which the law of England does not en- 
force as obligations. It is the duty of every man to . Ho- 
nour his father and mother,” but the law of England has 
no method to compel ſuch honour. Charity to the poor 
1 is alſo a chriſtian duty, but it muſt be voluntary, and can- 
61 not be compelled. | 
: But if there be a right, there muſt alſo be a remedy, 
if that right be infringed. Now if a rich man were to glean 
in a harveſt-field, to the excluſion of the poor, they could 
have no remedy. So if a farmer were to give permiſſion to 
his brother, or friend of another pariſh, to glean his fields, 
the poor of his own pariſh could haye no remedy in law, 
for what they might think a prior right. 
Next the authorities are to be conſidered. The paſſage 
cited from the Trials per pats contains a diclum but not a judi- 
cal opinion of Sir Matthew Hale. Every one who hears me, 
mult acknowledge the impropriety of conſtruing all the eon- 
verſation which paſſes between a judge and the counſel on 
a trial, as legal deciſion, It would in this inſtance, be 2 
| 0 
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(GROVET laid a wager with Wall, that he would walk 
to High-Park Corner in ſuch a time: now there being 
no ſuch place as High Park, but Hide Park Corner, he could 
not walk to a place that was not in being, and therefore the 
Court held that Grove! loſt his wager. Wall againſt Grover, 
12 Modern Reports, 416. A. D. 1700. - + e 


— —— 


The following bet was laid at Newmarket. It was a 
wager (to uſe the phraſe of that place) to run their reſpec- 
tive fathers each againſt the other. Sir William Codrington, 
the father of Mr. Codrington, was then a little turned of 
fifty: Mr. Piget's father was upwards of ſeventy. Lord 
Offory computed the chances, according to the abovemen- 
tioned ages of their reſpective fathers. Mr. Codrington 
thought the computation was made too much in his disfa- 
your, Whereupon lord March, agreed to ſtand in 
Mr. Cadrington's place: and reciprocal notes were accord- 
ingly given between the earl and Mr. Pigot. Mr. Pigat's 
note run thus,—** I promiſe to pay to the earl of March, 
500 guineas, if my father dies before Sir William Codring- 
tm. William Pigot. The earl's was—* I promiſe to pay to 
Mr. Pigat, 1600 guineas, in caſe Sir //illiam Cadringtan does 
not ſurvive Mr. Piget's father. March.” No mention 
was at all made, at the time of this tranſaction, about their 
fathers being then dead or alive. But the fact was, that 
Mr. Piget's father was then actually dead: he died in Shrep- 
ſhire, 150 miles from London, at two o'clock in the morning 
of the fame day, on which this bet was made at Newmarket, 
after dinner. However, this fact was not, at that time, at 
all known to any of the parties; nor was there any reaſon - 
for ſuſpecting that Mr. Pigat's father was then dead. 
Mr. Pigot refuſed to pay lord March the 500 guineas, be- 
cauſe his father was dead when the bet was made, therefore 
his lordſhip brings this action againſt Mr. Pigizt. The ob- 
jection was, that the contract was void. It was without 
any eonſideration: for, there was no poſſibility of Piget's 
Winning, (his father being then actually dead;) and 
therefore he ought not to loſe. It was a contract in future, 
manifeſtly made upon the ſuppoſition of a then future con- 
| | | | tingency. - 


the words, loſt or not loſt,” was peculiar to Engliſh poli- 


tingency. The meaning cannot be doubted : and the words 
- ſufficiently expreſs that meaning. If my father dies be. 
fore Sir William Caarington, is equivalent to ſaying © if my 
father ſhall die before Sir William Codrington. But his fa- 
ther was dead before he entered into this contract. | 
Mr. Lee ſaid, it was given in evidence, and is certainly 
true, that their fathers being dead, or being alive, made no 
difference in the proportion of the value of the chance: And 
he obſerved, that in the caſe of an inſurance upon a ſhip, if 
the words, ** loſt or not loſt,” be not inſerted ; and the fact 
ſhould happen to be, that the ſhip was actually loſt at the 
time when the inſurance was made; the inſurance is void. 
Mr. W/alluce, Mr. Dunning, and Mr. Mansfield, on be- 
half of the plaintiff, lord March, ſaid that the inſertion of 


cies: it is not inſerted in the policies of other nations. 
Roccius, fo. 205, No. 175. And the reaſon there given (at 
the end of it), namely, that the fact being unknown will 
not prejudice the inſurance,” applies to the preſent caſe. 
. Suppoſing it to have related to the death of perſons in 
India, or the ſafety of the Aurora, can any one imagine that 

the inſurance would be void becauſe the event had happened 
antecedent to the making of the contract? | 

The event of either of the two fathers being then already 
dead, did not occur to the parties. If it had, it would not 
have varied the bet. The two reciprocal notes undoubtedly 
mean one and the ſame event. Retroſpe& is included, as 
well as futurity. . | 

Mr. Lee and Mr: Bolton, for the defendant, Mr. Pg, 
replied, that by the law of England, it is neceſſary to inſert 
the words, “ loſt or not loſt, in ſhip-policies : otherwiſ 
the inſurance is void, if the ſhip was then already loſt, 
And this, they ſaid, was expreſsly laid down by Melly. 

The bet went upon the idea that both fathers were then 
living: and ſo the cvidence agreed. | The bet was clearly 
future. If a bet be laid upon two horſes ; and one is dead 
at the time; it is no bet. 
The caſe of the Mills frigate was an inſurance upon a ſhip 
which had a latent defect totally unknown to the parties 
and the inſurers were holden not liablle, upon account of the 
ſhip's being not ſea-worthy, though ſuch defect was not 
known. | 

Lord Mansfield. J differ totally in opinion from that 
doctrine, The determination in that caſe, (which was madeb) 
my Lord Chief Juſtice Milmot, and me, to whom it was I 


ferred), was made quite upon another ground ; 2 th 
; ange 
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change of opinion in the Court of Common Pleas, happened 
upon the citing of two caſes that had been determined before 
me; which caſes were miſtaken. The inſured ought to 
know whether his ſhip was ſea-worthy or not, at the time 
when ſhe ſet out upon her voyage: but how ſhould he know 
the condition ſhe might be in, after ſhe had been out a 
twelvemonth ?. Y 3 355 
The queſtion here is, “what the parties really meant? The 
material contingency was, which of theſe two young heirs 
ſhould come to his father's eſtate firſt? It was not known 
that the father of either of them was then dead. Their 
lives, their healths, were neither warranted nor excepted, 
Itwas equal to both of them, whether one of their fathers 
ſhould be then fick or dead. All the circumſtances ſhew, 
that if it had been then thought of, it would not have made 
any difference in the bet; and there was no reaſon to pre- 
ſume that they would have excepted it. e Ya 
The intention was, that he who came firſt to his eſtate 
ſhould pay this ſum of money to the other who ſtood in need 
of it. That the event had happened, was in the contem- 
plation of neither party. oe, | 
Both notes are ſo penned, as to be applied to what was to 
happen. But the nature of ſuch a contra, and the mani- 
felt intention of the parties ſhew ** that he who ſucceeded to 
his eſtate firſt, by the death of his father, ſhould pay to the 
other,” without any diſtinction whether the event had or 
had not, at that time, actually happened. 
Mr. Juſtice Afton. It was originally intended to be a bet 
between two young heirs apparent : and the material point 
to be ſettled was to fix the difference of the chances of the 
ſurvivorſhip of their fathers. "The mere ſurvivorſhip was 
the thing intended to be betted upon. 5 | 
Judgment was given for the plaintiff, the earl of March. 
The Earl of March againſt Pigat, King's-Bench, 5 Burrow's 
Reports, 2802, 14 June, 1771. | | 


From the whole it appears, that it is eſſential to a fair 
wager, that the contingency which is to decide the wager be 
unknown to both parties, for if either party have a certainty 
of winning the wager is void; and although the contingency, 
on which the wager depends, happens before the bet is laid, 

tis notwithſtanding good, if both parties be ignorant of it. 
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Da C:fta paid Janes 75 guineas, in conſideration that 
ones would pay him 3ool. in caſe Monſieur le Chevalier d Bon 
hould at any time prove to be à female, This Wager was 
| I / 9 n „„ Im 
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laid in 1771, and there were many wagers of the ſame na- 
ture on the ſex of the ſame perſon. | In 1777, Da Cola, 
brought an action againſt Jones, and a verdict for zool. was 
| given for Da Cota; from which it appears, that the Jury 

rom the evidence produced, believed| the Chevalier to be a 
woman. In 1778 the counſel for Jones applied to the Court 

of King's-Bench, to ſet aſide this ver > * on two grounds, 
firſt, becauſe the wager was on a queſtion tending to intro- 
duce indecent evidence; ſecondly, becauſe it materially 
affects the intereſt of a third perſon : the counſel for Da Cofta, 
viz. Mallace, Buller and Dunning, to eſtabliſn the verdict, 
argued, that by the law of England, wagers upon every poſ- 
fible ſubje& are lawful ; ſuch only excepted, as are ſpecially 
prohibited by poſitive ſtatute : viz. wagering policies upcn 
ſhips, &c. intereſt or no intereſt, and ſuch as are made void 
dy the ſtatutes againit gaming. But, even theſe were lawful 
antecedent to the ſtatutes that reſtrain them. Every other 
ſubje& therefore remains open to this ſpecies of contract, 
as it did at common law. And there, whether the parties 
were intereſted or not, was totally immaterial. But if it 
were material in this caſe, the parties certainly were inte- 
reſted from the moment of ſubſeribing to the policy, The 
fingle queſtion therefore, is, whether the ſex of a perſon is 
an improper ſubject of a wager. And firſt, as to the objec- 
tion, that it tends to introduce indecent evidence : no doubt, 
many ſuch wagers have exiſted. Inſurances upon the ſex of 
children unborn, are frequent. Maſter Halford's policy upon 
lady Lade's child, if it had been. brought to trial, would 
equally have led to indecent evidence: but no one ever 
thought it void, or objectianable on that account. In pedi- 
grees, it is not uncommon for the ſame ſort of evidence 10 
ariſe. Suppoſe a wager, whether a particular act was done 
by a man or a woman; ora life inſurance, with an exception 
as to a particular diſcaſe ; the diſcuſſion of theſe, and many 
other ſubjects might involve the greateſt indecency. But 
courts of juſtice do not reject the contracts of parties, becaule 
the ſubject matter happens to be indecent or indecorous- 
What can be a greater violation of all decorum, than 
for two ſons to run their fathers liyes againſt each other! 
and yet the caſe of the earl of March v. Pigat, wa 
entertained, and ſolemnly adjudged in this Court, in fa 
your of the contract, without a thought or idea of its being 
liable to any ſuch objection. In the caſe of Jenes v. Randi 
Hill, 14 Ces. III. B. R. which was a wager upon the event 
of a ſuit then depending, and part heard before the Houſe d 


Lords, the objettion ot its being contrary to good morals, oh 


- 


See p. 42, note|[*], 
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ſtrongeſt manner poſſible; becauſe the eſſential 
pied in the ſtrongeſt manner 3 : | ntial 
beau to the validity of a wager, namely, that there ſnould 
be an equal chance of winning or loſing, could only exiſt in 
that caſe upon the ſuppoſition that the houſe were ſo ignorant 
as not to know the law, or, knowing it, were ſo profligate as 
to decide contrary to law. But the Court were clear in over- 
ruling the objection, and confirmed the contract. Here, 
however, the objection is not even warranted by the fact. 
For the ſubje& matter was not only capable of being proved, 
but has been proved in three ſucceſſive trials, without inde- 
cent evidence. The time to have objected, would have been 
when any ſuch evidence appeared; not becauſe it poſſibly 
might appear. There is nothing therefore in this objection; 
and if there were, it is in this caſe premature. Secondly, 
As to the poſſibility of its affecting the intereſt of a third per- 
ſon; the objection perhaps may hold, where the proceedings 
are merely fictitious or colluſive, and where they are ſet on 
foot for no other ** than to injure a third perſon who 
is innocent; as in Muilmans caſe: but the ground upon 
which the Court interferes in ſuch a caſe is, that the pro- 
ceedings are a contempt of the Court; and therefore, at the 
inſtance of the party liable to be injured, the Court willſtay 
them and puniſh the contempt. So if this had been a mere 
contrivance to affect an innocent perſon, the Court might 
have conſidered it as a contempt. But the-caſes are totally 
different. This is a fair bona fide wager ; made no leſs than 
ten years ago, without the ſmalleſt intention of affecting the 
Chaveleir d Eon, in the ſlighteſt degree. The ſilence of the 
parties till this time, clearly ſhews that: and even now, 
the action would not have been brought to trial, but for the 
evidence furniſhed by the Chevalier herſelf, in her diſpute 
with Demorand. But in what manner can it affect her? 
There is nothing criminal in having aſſumed the habit or the 
form and character of a man, and having fought the battles 
of her country, or ſerved it as a miniſter of ſtate. But if it 
is criminal, the conſequences ariſing from it are the effect of 
her own conduct. She has impoſed upon the world by aſ- 
ſuming a character that did not belong to her; and therefore, 
ought not to be protected in continuing the cheat. So that, 
either way, the objection falls to the ground. And if the 
Chevalier could not avail herſelf of it, a fortiori the defendant, 
who is an indifferent perſon, cannot. But is it not every 
day's practice for third 3 perſons to be affected, and very ma- 
terially ſo, by trials in the common and ordinary courſe 
of juſtice? What could be more painful to a father, than to 
have a wager upon his own 1 laid by his ſon, publicly an- 
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vaſſed and diſcuſſed in a court of juſtice ? A wager was lately 
tried upon the place of nativity of the dutcheſs of Hamilton, 
and her ſiſter, whether it was in England or Ireland; which 
produced an enquiry that aFebrtnined their ages: a very ſe- 
rious inconvenience probably to them, but it would have 
been no ground-for ſtaying the regular proceedings of a court 
of juſtice. But here the objection itſelf falls, becauſe all the 
zublic characters which the Chevalier has filled, are paſt. 
. there is no ſubſtantial objectionſ therefore, either u 
principle or authority, nor any founded in fact, to bar the 
| 1 right of action in this cafe, the verdict ought to 
and. 6 | | 
Mr. Bearcreft, and Mr. T. Cowher :| contra, to ſet aſide the 
verdict argued that there is fufficient foundation upon both 
_ objections; and the ground is this: that to permit ſuch a 
wager to be diſeuſſed in a court of juſtice, is contra bong; 
mores. I. It tends to introduce indecent evidence, where it 
is not neceſſary for the purpoſe either of civil or criminal 
Juſtice, upon a queſtion, in which the parties have no in- 
_ tereſt whatever but of their own creating. 2. It tends to 
violate the peace of ſociety by exhibiting a third perſon, who 
is innocent, in a ridiculous and contemptible light to allthe 
world, and to break in ere his private comfort and peace of 
mind. Wagers of this kind, are in themſelves a national 
diſgrace. Ought it to be endured in any country, that two 
perfons ſhall lay a wager upon an indecent ſubje&, and then 
call upon the higheſt Court of juſtice in the kingdom to de- 
termine ſo improper a queſtion ? To obviate this objeQion 
it has been faid, that in point of fa& no indecent evidence 
was given in this cafe : but that is not ſtrictly ſo. The trial 
certainly was, and in the nature of it could not but be, in- 
decent; and it is upon that, the objection turns: not, 
whether the language of the witneſſes, or the mode of con- 
ducting the trial, was indecent ; but whether the nature of 
the ſubje& was ſuch, that the moſt guarded caution, and 
warinels in the mode of exprefſion, could not prevent inde- 
eent ĩdeas from ariſing out of the cauſe. Where the purpoſes 
of public juſtice require that indecent evidence ſhould be 
given, as upon an indictment for a rape, the Court muſt of 
neceſſity ſubmit to the inconvenience ; otherwiſe crimes 
would go unpunithed, and offenders eſcape. So, if neceſ 
ſary to the deciſion of private wrongs, or to the rights of in- 
dividuals. Mr. Juſtice Burnet therefore was clearly wrong, 
{and it is not diſputed that he was ſo) in refufing to try thc 
action of defamation before him, in which a woman charged 
2 man with having proclaimed to the world, that ſhe = h 
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defect in a particular part of her body. The defendant by 
way of plea juſtified, averring that it was true ſhe had a 
defect. When the cauſe was called on, Mr. Juſtice Burnet 
threw the record out of court. But the plaintiff was an in- 
jured perſon : therefore he certainly ought to have enter- 
tained the ſuit, Suppoſe a queſtion were to ariſe upon the 
right of inheritance of an hermaphrodite, who, lord Cote ſays, 
« ſhall be heir, either as male or female, according to that 
ſex which prevails.” For the ſake of private juſtice it would 
be neceſſary to hear and decide upon the fact. So in the eaſe 
of a particular diſeaſe excepted out of a policy for life: but 
not, if it were a mere voluntary wager, whether ſuch a per- 
ſon was an hermaphrodite, or had a particular diforder. No 
more would the Court tolerate a wager, as to the caufe why 
a married woman did not breed. And numberleſs other in- 
ſtances might be put. So palpable is the objection, that it is 
impoſſible to illuſtrate it by particular caſes without falling 
into indecency. 2. It affects the peace and comfort of a 
third perſon, and, as ſuch, the peace of ſociety. The caſes 
to which this has been compared, bear no fimilitude to it. 
There is no ridicule attending a wager upon the ſex of an 
unborn child. In the caſe of the earl of March againſt 


Pigatt, the reproach did not fall upon thoſe who were the 


ſubject of the wager, but upon the parties themſelves who 
laid it. Fones againſt Randal, was a hedging wager by a 
party who was intereſted ; it reflected on nobody: the event 
was quite uncertain ; and the Court determined, that there 
was no objection to it, either in morality or policy. (Lord 
Mansfield here obſerved, never was a queſtion more doubt- 
ful how it would be decided till it was actually determined). 


Hut in this caſe, the intereſt of d Eon, as well as his private 


feelings, are moſt materially affected. By the inveſtigation 
of his ſex, he may be expoſed to ridicule and contempt :; 
And if, as was aſſumed in the argument, it goes to prove 


him an impoſtor, it is adding infamy to ridicule. It can 


never be, that mere volunteers in a wager ſhall be permit- 


7 


ted wantonly to expoſe to the publie view, every defect and 


imperfection of thoſe they think fit to ſelect for the purpoſe, 
and in aid of the enquiry, diſturb the peace of whole fami- 


lies, by calling confidential friends, profeſſional attendants, 


near relations and neceſſary attendants to give teſtimony of 
the fact. Therefore, upon principles of juſtice, the Court 
will now do, what ought to have been done at the trial, and 
allow the objection. e 5 

Lord Mansfield. This eaſe, upon the trial of the firſt 


eauſe, made a great noiſe - over Europe: and ſoon. after- 
2 


wards 


1 


o 
-wards I on t, Vas ſorry, that the nat 
not been mor fully conſidered. I. 
thing; that the witneſſes who were called upon, had not 

been told they might refuſe to give evidence if they pleaſed. 
But no objection was made on their behalf by the counſel 
for the defendant, nor did any, of themſelves apply for pro- 

ttection, or heſitate to anſwer. I have ſince heard that 
many of them were confidential perſons, ſervants, and others 
employed in the way of their profeſſion, and buſineſs. Had 
any of them demurred, it would have |opened the nature of 
the action. That two men by laying|a wager concerning 

1 a third perſon, might compel his phyſicians, relations, and 

_— - ſervants to diſcloſe what they knew relative to the ſubje& 

} matter of that wager, would have been an alarming propo- 
ſition: the bare ſtating it would have ſtartled. Indeed, the 
objection being put upon the general crude ground of the 
cauſe leading to indecent evidence, and not upon the 
. ſpecial nature of this caſe, did not ſtrike me. For indecency 

of evidence is no objection to its being received, where it is 
neceſſary to the deciſion of a civil or criminal right: and 
upon that ground, we think that Mr. Juſtice Burnet did 
wrong, in rejecting the caſe that came before him; for 
there, the party had received an injury. But if it had been 
an action upon a wager ; whether ſuch a woman had fuch a 
defect or infirmity, it would have been nearly the preſent 
. caſe. Indifferent wagers upon indifferent matters, without 
intereſt to either of the parties, are certainly allowed by the 
law of this country, in ſo far as they have not been reſtrained 
by particular acts of parliament and the reſtraints impoſed 
in. particular caſes, ſupport the general rule. . For where 
parliament interpoſes and ſays, “ unleſs you have an inte- 

; reſt in ſuch a caſe, any wager or inſurance upon it ſhall be 
void and of no effet;” it implies, that in caſes not ſpeei- 

0 ally prohibited by act of parliament, parties may wager or 

| Inſure at pleaſure. And this ſpecies off contract has, in fact, 

gone to an extent that is much complained of. Whether 

it would not have been better policy, to have treated all 
wagers originally as gaming contracts, and to have held 
them void, is now too late to diſcuſs|: they have been too 
long and too often held good and valid contracts. But 

. notwithſtanding they have been ſo generally entertained, 

there muſt be a variety of inſtances, | where the voluntary 

act of two indifferent parties, by laying a wager, ſhall not 
be permitted to form a ground for an action or a. judicial 

- proceeding in a court of juſtice. Suppoſe a wager between 

two people, that one of them, or that a third perſon, * 
| : do 


re of the aQon ha 
as ſorry for another 
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do 2 criminal act: to go from ſtronger caſes to thoſe that 
are leſs, ſtrong. I lay you a wager, you do not beat ſuch, 
a perſon,” You lay that you will.” Such a wager would be 


void, becauſe it is an incitement to a breach of the peace. 


Suppoſe the ſabje& matter of a wager were a violation of 
charity, or an immoral action: *I lay I ſeduce ſuch a 
woman.“ Would a court of juſtice entertain- an action 
upon ſuch a wager ? moſtcleatly not; becauſe it is an incite- 
ment to immorality. Suppoſe a wager upon a ſubject contra 
boos mores, like the caſe of Sir Charles Sedley ; would a court 
of juſtice try a wager that incites to ſuch indecency ? It may 
be ſaid, there are no. adjudged caſes ; but you offend ; you 
miſbehave by laying ſuch a wager. To come nearer to the 
point: Suppoſe a wager that affects the intereſt, or the 
feelings, of a third perſon; which is one of the grounds 
upon which the motion to ſet aſide tlie verdict in this caſe 
has been argued. For inſtance : that fuch a woman has 
committed adultery.” Would a court of juſtice try the adul- 
tery in an action upon ſuch a wager ? or, a wager that an 
unmarried woman has had a haftard$ > A auld youttry that? 
Would it be endured?:Moit;unttietiofhably it weld not. 
Becauſe it is not only an injury toi third perſon, but᷑ it diſ- 
turbs the peace of ſociety; and inteithr of :theſe#two laſt 
caſes, the, party to be affected by it would e right to 
ſay, how dare you bring my name in queſtion? If a huſband 
complains of adultery, he ſhall be allowed to try it ; becauſe 
he is a party injured. So, if it be neceſſary to juſtice, to 
try whether ſuch a one is a baſtard ; it ſhall be tried. But 
third perſons, merely for the purpoſe of laying a wager, 
ſhall not thus wantonly expoſe others to redicule, and libel 
them under the form of an action. We then, come to the 
preſent caſe, which is ſhortly this. Here is a perfon who ap- 
pears toall the world to be a man : is {tated upon the record 
to be © 1onfieur le Chevalier d Eon; has ated in that cha- 
racter in a variety of capacities ; and has his reaſons and ad- 
vantages in ſo appearing. Shall two indifferent people, by 
a wager, between themſelves, injure him ſo, as to try in an 
action upon that wager, whether (as was ſaid in the argu- 
ment) he is a cheat and impoltor ; or, ſhew that he is a 
woman and be allowed to call on all his intimate friends, 
and confidential attendants, to give evidence that will ex- 
poſe him all over Europe? It is monſtrous to ſtate. It is a 
grace to judicature. And if the Chevalier, by application 
0 the Court or otherwiſe, had come and ſaid, here is a 
illainous wager laid to injure me; I pray the Court, as.a 

ird perſon whoſe intereſt it affects, to ſtop it; the Court 

| | would. 
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would inſtantly have done it : upon the ſame principle as the 
court ſtayed the proceedings, upon the application of Mr. 
Muilman, in the caſe of Coxe v. Phillips. herever a queſ- 
tion ariſes upon a real matter of right, though the intereſt of 
third perſons, not parties, may be affected by it, it ſhall be 
tried.—If a witneſs lays a wager upon the ſubject matter in 
diſpute between a third perſon, it does not affect his evidence 
ſoas to defeat either party of it. I think the other ground 
is material. The queſtion is upon the ſex of a perſon, to 
the appearance of all the world, a man ; and who, for rea- 
ſons of his own, thinks proper to keep|his ſex a ſecret. The 
medium of proof upon ſuch a queſtion, muſt ariſe from the 
circumſtances that diſtinguiſh the ſexes. This neceſſarily 
tends to introduce all the indecent evidence ſuch an inquiry 
can involve. Suppoſe two perſons were tolay a wager, upon 
a mark or defect in a woman's body: will the Court ſay they 
would ſuffer her chambermaid to be called, to give evi- 
dence upon ſuch a queſtion ? The caſe mentioned in the ar- 
gument, of an inſurance by two ſons upon the lives of their 
reſpective fathers, and other caſes, where the life of one 
perſon is run againſt another, are not caſes that injure or 
affect the individuals who happen to be made the ſubject of 
fuch a wager: they are no reflection or injury to them. 
So, a wager whether the next child ſhall be a boy or a girl, 
hurts no'one. But the preſent caſe is|indecent in itſelf, and 
manifeſtly a groſs injury to a third perſon ; therefore, ought 
not to be endured. e think the ohjection appears ſuffici. 
ently upon the record, and that there is ground enough upon 
theſe allegations to arreſt the judgment. The verdict con. 
ſequently for Da Ceſta, availed nothing. Da C/ia againſt 
1 urt of King's Bench, Cowper's Reports, 7 29, 31 Jan. 
1778. 


From the whole therefore it appears, that if a voluntary 
wager be laid between two indifferent perſons upon the ex 
of a third, the money loſt in ſuch| wager cannot be rc- 
covered ina Court of Law. 1ft. Becauſe ſueh enquiry tends 
to indecent evidence. 2. Becauſe it tends to diſturb the 
peace of the individual and of ſociety. But indecency df 
evidence is no objection to its being received where it | 
neceſſary to the deciſion of a civil or| criminal right. 
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JJ 
NE conſideration for the Jury in giving their verdict in 
proſecutions for libels is, whether the innuendos con- 
tained in an ambiguous libel, have in point of fact the aim 
and meaning, which are aſcribed to them in the information 
or indictment. The following caſe affords a curious ſtring 
of innuendos, from whence the general reader will derive 
a knowledge. of the mode of charging the offence in a legal 
way, and alſo of the little avail there is in the common 
practice of circulating libels under an idea of ſafety by in- 
ſerting only the initial letters of names, or in any other am- 
biguous manner: for if the Jury from the evidence given, is 
fatisfied at whom ſuch libels are pointed, it is ſuthcient to 
convict the party. | 


Benfield and Saunders were proſecuted by information on 
behalf of Daniel Cate, and his two children, John and 
Jane Cocke, for two libels, one of which was as follows. 


THERE are two people in Chelthenham town, 

Ihe one a luſty ſpark : | 5 : 
They both do take delight in game ; | 

Each one doth keep a park. 


In one there is a buck, 
| In the other there is a doe, 
And if you can but favour get, 
A hunting you may go, 


But if that ſue is going proud, 
And like to be at rut, 6. 
They turn her into a neighbour's park; 
And there to take the buck. | 


And when that he has done his beſt, 
An this fine doe is cloy'd ; 

Then up ſhe goes to London town, 
Her young one for to hide. 


14 „ © won; 


And whin ſhe had been there a while, 
If that you will but mind, 

Then out ſhe cometh from that park, 
And leaves her fawn behin . 


But yet a while in town muſt ſtay; 
Till all things ſafe, and ſound: 
Then home ſhe comes to her own park 
o take another round. | 


The other Libel was as follows : 


COME all you jolly wonters bold 
And take a turn with me; 
Such ſport I'll ſhew each nig 
Before you ne'er did ſee. 
And a wonting we will go, will go, 
And a wonting we will go. 


My maſter Johnny Moll has 
| duch tricks enough in ſtor 
His fame is ſpread from eaſt t weſt, 

On ſhutters, poſts and d 
And a wonting 


When night has ſpread her ſable ll; 
And all things ſafe and ſure, 
He'll ſhew. you tricks, he'll| never fail, 

If you'll but nick the hour. p 
And a ns MO. ©. 


We love our puggs; we a0 ly hugg : 
And is not od fun! 
: | And a wonting, 


For every trap has got a tri 
To Alke ch : 


| In country, city, or town. 
5 And a wonting, 
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No begging diſh-clour e'er ſhall wipe 
Away ſo great a blot : 2 e203 28 
For all their talk, and all their balk, Ie | 


It will not be ſo ſoon forgot. 
And a wonting, &c. 


And the fame of Fohnny's Moll, 
Is ſeen on every door, = 
Each yard, each ſtile, each poſt, 
Shall ſpread it more and more. ho” 
| And a wonting we will go, Ke. + 


Theſe were the libels with whiah the (defendants were 
charged, and the following is the form in which they were 
laid in the information : : TE. „ 


That they the ſaid Thomas Benfield, and John Saunders, 
being ſuch perſons as aforeſaid, and moſt unlawfully, wicke: 
edly, maliciouſſy, and unjuſtly deviſing, contriving, and in- 
tending (as much as in them lay) further to diſturb, moleſt, 
and diſquiet him, the ſaid Daniel Cocke, and to deſtroy his 
domeſtic peace and happineſs in his family, and the comfort 
he had in his ſaid two children, hn and Fane Cooke, and 
to hurt and injure him the ſaid Daniel Coke, in his trade 
and buſineſs of a grocer, which he the ſaid Daniel Cizke, then 
and there, to wit, at Cheltenham aforeſaid, in the county of 
Glouceſter, aforeſaid, exerciſed, and for a long time betore 
there had exerciſed and followed with great credit and repu- 
tation, and thereby to reduce him the ſaid Daniel Cote, td 
want and poverty ; and alſo, moſt unlawfully, wickedly, 
maliciouſly, and unjuſtly deviſing, deſigning, contriving, 
and intending to traduce, ſcandalize, and vilify them the 
ſaid Fohn Cote, and Fane Cozke, ſon and daughter of the ſaid 
Daniel Cote, being perſons of good name, fame, credit, 
character, and reputation, and being perſons of honeſt, 
chaſte, and virtuous lives, and converſations, and being 
then in great credit and eſteem with all the honeſt liege ſub- 
jects of our ſaid preſent ſovereign lord the king, with whom 
they the ſaid Jon Croke and Jane Cvote, were acquainted ; and 
alſo moſt unlawfully, usjuſtly, wickedly and maliciouſly de- 
viling, deſigning, contriving and intending to repreſent, 
ſuggeſt, and make it be believed and thought that the ſaid 
John Coke was a diſhoneſt, immoral, and ill-diſpoſed per- 
lon, and that the ſaid June Cooke was a lewd, wanton, 
difolute, diſorderly, and ill diſpoſed perſon, and had been 
guilty of incontinency, lewdneſs, debauchery, and fornica- 
, 1 tion; 


** 
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tion; and alſo to make it to be believ 
ſhe the ſaid Zane Coote had been got 

tard, and had been delivered of a:baſt 
in order to conceal the birth thereof ; 
contriving moſt unlawfully and unjuſt! 
them the {aid Fohn Cocke, and Jaue Coo 
fame, credit, character, and reputati 
ſaid- Jahn Cooke, and Fane Cozke, to ſh 


«and thought, that 


ith child of a baſ. 
rd child at Londen, 
and alſo deviſing and 

to hurt, and injure 
, in their good name, 
n, and to expoſe the 
e, infamy, ſcandal 


and diſhonour, and to bring them into difgrace, hatred, 
and contempt with all the liege ſubjects of our ſaid preſent 
ſovereign lord the king, knowing them the ſaid hn Coole, 
and Jane Cooke ; and the ſooner to complete, perfect, and 
bring to effect, their ſard moſt unlawful, wicked, and un- 
juſt purpoſes aforeſaid ; they the ſaid 7 h:mas Benfield, and 
John Saunders, afterwards, viz. upon the 26th day of May, 
in the ſaid thirty-third year, of the reign of our ſaid preſent 
ſovereign lord the king, in' the evening of the fame day, 
with force and arms, at Cheltenham aforeſaid, in the county 
of Glouceſter aforeſaid, to wit in the public ſtreet and king's 
common high-way there, before and near unto the dwelling- 
houfe of him the ſaid Daniel Coke, there ſituate, with loud 
voices, and in a public, open, and ludicrous manner, in the 
preſence and hearing of divers liege | ſubjects of our faid 
preſent ſovereign lord the king, did unlawfully, wickedly, 
and maliciouſſy fing, ſay, ſpeak, utter publiſh, and pro- 
nounce, and did cauſe to be ſung, ſaid, ſpoken, uttered, 
publiſhed, and pronounced divers others falſe, ſcandalous, 
and malicious obſcene and libellous ſongs, verſes and mat- 
ters, of and concerning the ſaid John Conte, and Fane Cite, 
greatly reflecting upon the characters and reputatians of 
them the ſaid 7%hn Coke, and Fane Cooke: in one of which 
faid libellous ſongs, of and concerning the ſaid Jane Coole, 
were contained divers, falſe, ſcandalous, infamous, and 
malicious words, matters and expreſſions, according to the 
tenor following, that is to ſay, There are two people in 
- Cheltenham town; the one a luſty ſpark ; they both da take 
delight in game ; each one doth keep a park. In one there 
is a buck ; in the other there is a doe, (meaning the faid 
Fane Coole :) and if you can but favour get, a hunting you 
may go. But if that ſhe (meaning the ſaid Jane Coole, is 
going proud, and like to be at rut; | they turn her (again 
meaning the faid Fane Cate into a neighbour's park; and 
there to take the buck. And when that he has done his belt, 
and this fine doe, (again meaning the ſaid Fane Cake) 1s 
cloyed ; then up ſhe goes to London town, her young one for 
to hide; (meaning to hide a baftard child of her — 


- 
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Cole), and when ſhe (again meaning the ſaid Zane 
Za —1 there a while, if that — but mind, 
then out ſhe (again meaning the faid Jane Cooke) cometh 
from that park, and leaves her fawn, (meaning a baſtard 
child of the ſaid Fane Cigke) behind. But yet a while in 
town muſt ſtay ; till all things ſafe and ſound : then, home 
ſhe (again meaning the ſaid Jane Coke) comes, to her own 
park to take the other round.” And in one other of the 
ſaid libellous ſongs, of and concerning the faid Jahn Cooke, 
were contained divers other falſe, ſcandalous, infamous, 
and malicious words, matters and expreſſions according to 
the tenor following, that is to ſay, Come all you jolly 
wonters bold; and take a turn with me; ſuch ſport I'll 
ſhew, each night, (though cold,) before you ne'er did ſee ; 
and a wonting we will go, we'll go, and a wonting we will 
go. Mr Johnny Mall, (meaning the ſaid Jahn Cooke} 
has got ſuch tricks enough in ſtore ; his fame (meaning the 
fame of him the ſaid 7ahn Coote is ſpread from eaſt to weſt, 
on ſhutters, poſts, and doors, and a wonting we will go, 
&c, When night has ſpread her ſable veil, and all things 
ſafe and ſure, he'll (meaning the ſaid Fobn Cocke, will) ſhew 
you tricks; he'll (again meaning the ſaid John Crke, will) 
never fail; if you'll but nick the hour, &e. We hire 
men to catch our wonts; who ſteal them (meaning the 
wonts or moles,) when 'tis done, We love our puggs ; we 
dearly hugg: and is not this good fun? &c, For ever) 
trap has got a trick, to make the game his own: the like 
was never known before, in country, city or town, &e. 
No begging diſh-clout e'er thall wipe away ſo great a blot : 
for all their talk, and all their balk, it will not be ſo ſoon 
forgot: &e. And the fame of Fohnny's Mall, (meaning the 
ſaid Fohn Coke) is ſeen on every door: each yard, each 
gate, cach ſtile, each poſt, ſhall ſpread it more and more. 
And a wonting we will go, well go, we'll go; and a 


* * 


wonting we will go.” Lo the great damage, ſcandal, in- 


tamy, and diſgrace of the ſaid Daniel Cooke, Fohn Cole, and 
2 Coole; in contempt of our preſent ſovereign tord the 
ing and his laws. 8 | 
4his is a ſpecimen of legal verboſity, for which, among 
a multitude of others, one cannot help wiſhing plain com- 
mon ſenſe was ſubſtituted. | 5 „ 
Benfield and Saunders were found guilty of this charge, and 
they moved in arreſt of judgment. | | 
The objection taken by their counſel, was that the libel 
upon John Cozke, was diltin& and quite different from the 
| | | | Adel 
4 
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libel on Jane; and that two diſtinct libels upon two diſtin& 
perſons cannot be laid in the ſame information.. 

The anſwer to this objection {and admitted by the Court) 
was, that in fact this was but one ſimple offence ; and that 
ſeveral defendants may be joined in one and the ſame in- 
dictment or information; if the offence wholly ariſes from 
ſuch a joint act as is criminal in itſelf. OY. 

Benfeld and Saunders were therefore left to their ſen- 
tence. What it was the Reporter does not ſtate. The King 
againſt Benfield and Saunders. King's Bench, 2 Burraw's Re- 
ports, 980, May 1760. 


Ll 
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AGREEMENTS. 
Validity of Agreements by; Compulion: | 


FF a man through fear of death or mayhem is prevailed 
upon to execute a deed, or do any other legal act, theſe, 
though accompanied with all the other requiſite ſolemnities, 
may be afterwards avoided, if forced upon him by a well- 

ounded apprehenſion of loſing his life, or even his limbs, 
in caſe of his non-compliance. And the ſame is alſo a ſuf- 
ficient excuſe for the commiſſion of many miſdemeanors. 
The conſtraint a man is under in theſe circumſtances is called 


in law Dureſs, from the Latin durities, of which there are 


two ſorts; firſt, dureſs of impriſonment, where a man ac- 
tually loſes his liberty; for the law ſo much difcourages un- 
lawful confinement, that if a man, is| under any dureſs of 
impriſonment, that is, under any compulſion by illegal re- 
ſtraint of his liberty until he ſeals a bond, or the like, he 
may alledge this dureſs, and avoid the extorted bond: biit 
if a man be lawfully impriſoned, and either to procure his 
diſcharge, or on any other fair account, ſeals a bond or 2 


. deed, this is not dureſs of impriſonment, and he is not at 


liberty to avoid it. The ſecond ſpecies of dureſs is dureſs 

r minas, where the hardſhip is only threatened and impend- 
ing. This is either for fear of loſs of life, or elſe for fear of 
mayhem or loſs of limb. And this fear muſt be upon ſut- 


ficient reaſon; ** non, as Bracton expreſſes it, . ſuſpicis cu- 


| 1uftibet vani et meticuloſs hominis 5 [ed talis aut Pofſit cadere in virum 


conflantem ; talis enim debet eſſe metus, qui in ſe contineat vitae pe- 


riculum, aut corporis cruciatum.” A fear of battery or being 
| beaten, 


- 
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* 


deaten, though ever ſo well grounded, is no dureſs; neither 
is the fear of having one's houſe burned, or one's goods 


quiring equivalent damages; but no ſuitable atonement can 
be made for loſs of life or limb. 1 Black. Cam. 130, 137. 
But although nothing but the danger of injury to per- 


from the performance of ſuch contract if the circumſtances 


ſeionable. | „ . 
31 2 — — „ 
s * \ 


which would have avoided the contract made under it, but 
a ſubſequent confirmation of the contract when there was 
no dureſs was conſidered as ſuffieient to bind the party. 


A man was caught in bed with another man's wife, and 
the huſband, who caught him, having a ſword in his hand, 
was about to kill the man, who was naked, and in the power 
of the huſband; but upon the man's deſiring the huſband 
not to take that advantage of him, and ſaying that he would 
make him reparation, they went into another room, where 


tain time, | „ 
The firſt queſtion therefore ĩs, whether the note given un- 


der ſuch circumſtances of dureſs is good and the money re- 
coverable? 


came for payment, and the man not then having the money 

gave his bond for the payment of the 100l. | 
After all this he applied to the Court of Chancery to be 

relieved from the payment of this bond. i 


t , 12 without any eireumſtances of dureſs, ſhall 
be e and the money thereon recoverable? „„ 

rd Cewper declared, that if the matter had reſted on 
the note, which was gained by a man armed from one 
naked, and by dureſs, though it happened to be given in 
latisfadion for the greateſt injury, (in which caſe, however, 


mages to be aſcertained by a Jury,) he ſhould have made 


"The following caſe affords a ſingular inſtance of dureſs, 


the man gave the huſband a note for 1ool. payable at a cer- | 
When the money on the note became due, the huſband _ 


The ſecond queſtion then is, whether, if the note be bad, : 


AGREEMENTS. 11 


taken away and deſtroyed; becauſe, in theſe caſes, ſnould 
the threat be performed, a man may have ſatisfaction by re- 


— 


ſon or liberty is admitted in a Court of Law to be a legal 
excuſe in order to avoid a contract entered into with legal 
28 a Court of Equity would relieve the party 


amounted to ſuch a degree of oppreſſion or impoſition as 
would render a completion of it inequitable or uncon- 


he utmoſt remedy the law would have given him had been Yo 


4 


2 
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no difficulty of granting relief; but when afterwards the 
Plaintiff had coolly, and without any pretence of fear or 
Aureſs, entered into a bond to the huſband, he had thereb 
aſcertained the damages, and ought not to be relieved. 
Qurt of Chancery, g Peere Williams Repo Ss, 294. 


Oy z ” 
* 4 


WM e have obſerved that when the circumſtances altogether 
amount to ſuch a degree of oppreſſion and impoſition as to 
render the completion of a contract inequitable and uncon- 
ſeionable, a Court of Equity would relieve the party from 
the performance of it, although in point of law the circum- 

ſtances would not have amounted to dureſs.  _ 

In the following caſe there are many circumſtances of ap- 
parent oppreſſion, but the Court of Chancery did not think 
them a ſufficient ground to ſet aſide the contract; however, 
the party was relieved on other grounds ſtated by the Lord 
"CRTC: 6 ; | K 
Ia 1729 Roy was apprehended for carrying a gun in the 
Duke * Braufort's ks by Marks the ka He 
Was taken by Marks before a Juſtice of Peace that lived 
«fifteen miles from the place, although there were ſeveral 
neighbouring Juſtices within three miles. When there, 
"Roy was threatened with being entirely ruined by the Duke 
if he did not give ſecurity never to offend again. Under 
this proſecution Roy conſented to the propoſal, and he and 
his father were jointly bound in a bond in the penalty of 
tool. that Roy the ſon ſhould not again treſpaſs on the Duke's | 
1 by ſhooting, hunting, fiſhing, &c. unleſs with licence 
of the gamekeeper, or in company.with a qualified perſon: 

After which that proſecution dropped | 

In] the year 1732, three years after giving this bond, two 
of the Duke's ſervants, one of them brother-in-law to 
Marks the gamekeeper, aſked Roy the ſon to go with them, 
and divert himſelf with fiſhing. He went, and they angle 
about two hours in a navigable river, and catched tw 
founders. This circumſtance was not noticed until tw 
years afterwards, when theſe very ſervants were proſecuted 

fora riot; and they were convicted on the evidence of &y' 

father. Roy the Gn was at this time dead. Immediate) 

after this the bond was put in ſuit againſt the father, f 

which he was jointly bound, on account of his ſon havil 

caught two flounders in the Duke's royalty two years be 
fore. The Duke of Beaufort obtained a verdict againſt his 
for 100l. the penalty in the bond, and 40l. coſts of ſuit. 


by Simi qt. am. 


\ 


- 


when the Lord Chancellor decreed as follows: | 
The firſt general queſtion is, whether the bond was ob- 
tained by oppreſſion, and by the impoſition of the Duke of 


- 


Beaufart's ſervants ? 


that the ſon ſhould-not poach for the future? 

Thirdly, whether an ill uſe was made of this bond ? 
As to the firſt head of relief, oppreſſion and impoſition, 
Jam of opinion there is no evidence of either which ought 
to induce the Court to relieve. 0414 32 608 COT 


by Marks the gamekeeper not to come into the Duke's 
manor. Afterwards Marks, being upon his lawful bufineſs, 
finds this young man with a gun in his hand, and might 


does not make any great alteration, becauſe if any body 


which ſhould have been ſecured to his own uſe. The car- 
rying a gun, and ſhooting the keeper's dog, in return for his 
own being killed, was a ſufficient juſtification of Marks for 
taking Roy's ſon before a Juſtice of Peace. "Ten 
As to the point of taking him before a Juſtice of Peace 
who lived at the diftance of fifteen miles, it is not a thing 
to be commended ; but, however, that does not prevent his 
having equal juriſdiction as if he had lived in the neighbour- 
hood: it appears, befides, that Roy's ſon had more ailifiance 


the country, for he had the Recorder for his counſel ;, and 
it is very probable the gamekeeper had an eye to having 
_ _— or he would not have thought of carrying 
um fo far. | 5 | 


of Peace miſbehaving in the affair; on the contrary, he was 
ſo favourable as not to levy the penalty of 51. which the 


hed; nor was there any notice taken of killing the Duke's 
had come before me at nit prius before a Jury, on the inſo- 


and other circumſtances, I ſhould have made no ſeruple of 


aretting very conſiderable damages. 5 


AcREEMEN ro. ft : 


Roy the father, thinking himſelf aggrieved. and oppreſſed 
by 5 verdict, applied by bill to the Court of Chancery; 


Secondly, ſuppofing there is no evidence of ſuch impoſi- 6 
tion, whether the bond will be conſidered only as a ſecurity. 


; Roy's ſon appears to have been a perſon who made a prac- 
itice of carring a gun, and likewiſe was warned ſeveral times 


have juſtified ſeizing the dog; and though he ſhot him it 
has ſuffered the Duke has, who loſt the benefit of the dog, 


at Mincheſter than he would have had in any other part of 


No evidence has been attempted to be given of the Juſtice 2 


ſtatute gives againſt a perſon carrying a gun, being unquali- 
dog: and, however trifling it may be called, if ſuch a thing 


lent behaviour of the perſon at the time he ſhot the dog, 


'As 
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As Counſel: appear to have been preſent the whole time 
before the Juſtice of Peace, though it is not ſaid they ad- 
viſed the bond, yet I muſt preſume they did, as nothing is 

ſhewn to the contrary. , | |. 
Bonds taken for the preſervation of the game, and to pre. 
vent poaching, are not only for the benefit of lords .of 
manors, but even of the young perſons who enter into 
them, as this ſort of idlenels generally leads them to worſe 
Conſequences. | | | 1 | 

As to oppreſſion, if there had been any illegal advantage 
taken whilſt he was in cuſtody before the Juſtice of Peace, 
he might have been relieved at Law, and there was no oc- 
cafion for a ſuit in Equity. | UF a 
But there could be none here, becauſe his being before a 
Juſtice of Peace was lawful, nor was there any improper 

method uſed to draw him into the.executing of this bond. 

The Counſel for Roy have inſiſted it is an exceſſive. pe- 
nalty, and to be ſure it is a large one; but I do not know 
that Courts of Equity, where a bond is entered into volun- 
tarily, have gone ſo 25 as to take into their conſideration 
the greatneſs or ſmallneſs of the penalty. I ſhall be ex- 
tremely cautious how I give an opinion that will ſet aſide 
ſuch bonds, which, if rightly uſed, may be of great ſervice 
in the preſer vation of the game, and| of equal benefit to 
the obligors themſelves in taking them out of an idle courſe 
of life, which poaching naturally leads them into. gl 
As to the head of ſecurity, it-is moſt abſurd to think that 
bonds of this kind were intended merely as a ſecurity, and 
that nothing is to. be recovered upon them. ind 
I 'am of opinion, when theſe fort of bonds are given by 
way of ſtated damages between the parties, it is unreaſon- 
able to imagine they could only be intended as a bare ſe- 
curity that the obligor ſhould. not offend for the future, 
Was this the caſe, in what reſpect is a gentleman in a better 
condion, who has ſuch a bond, than he was before, if, after 
he has obtained judgment at law, a Court of Equity will 
give him no other ſatisfaction than the bare value of the 
price of the game that is killed. N | 
Theſe two heads of relief, may therefore be laid out of 
the caſe. | 

The third is the moſt material confideration, and that is 
the ill uſe which has been made of the bond. No evidence 
haas been offered to ſhew that Roy's ſon ever has been guilty 
of ſhooting, fiſhing, hunting, &e. from the time of giving 
the bond in 1729, till May, 1732; after the fact of catching 


the two flounders, which muſt be admitted to be a * 


- 
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it reſts for two years, and no action was brought upon the 
bond; then it appears that Roy here was a witneſs in an in- 
formation for a riot tried at 3 Aſſizes, in Trinity - 
Term 1734, where the Duke's two ſervants were convicted, 
and chiefly on Roy's evidence. + A : 
It is a very material circumſtance that Roy's ſon had a 
licence, or at leaſt an encouragement to fiſh, by being in. 
company with two of the Duke's ſervants, one of whom 
was brother-in-law to Marks the gamekeeper. 

It frequently happens there may be a juſt cauſe of an ac- 
tion, yet the real motives may be very unjuſt, which a 
Court of Equity will always take into their confideration 
though they cannot at Law pay any attention to it, > 

It appears by the evidence, that Marks, who was the 
game-keeper, who had the authority of the duke, who has 
been a witneſs of the tranſaction of the bond, gave a licence, 
or at leaſt an encouragement to this fiſhing, which, as it 
was with an angling rod only, could not be called poaching, 
nor was it ever ſo eſteemed. IRE 19 5 N 

Beſides, in ſuch a tract of time as two years, it is impoſ- 
fible to ſuppoſe, Marks, the game keeper, could be igno- 
rant of this fiſhing, eſpecially as his own brother-in-law 
was in company. 1 * 

According to the condition of this bond Roy could not 

be relieved at law, becauſe his ſon could not fiſn without 
expreſs leave from the game-keeper, or in preſence of a qua- 
lifted perſon ; ſo that if the duke of Beaufort himſelf, had 
2 there muſt at law have been a verdict againſt 
oy, becauſe it is not within the expreſs terms of the condi- 
* the bond. . it | 55 
ow when a man has made this moderate uſe of his li- 
berty of fiſhing, and manifeſtly appears to have had leave, it 
would be hard not to relieve againſt the judgment, and 
penalty recovered upon this bond at law. , e | 

I do therefore decree, that Roy be relieved againſt this 
verdict, and that the Duke of Beaufort, refund the 100l. 
recovered at law upon the bond, and alſo 4ol. damages: and 
each to bear their own coſts in this Court. Roy v. Duke. 
of Beaufort, Court of Chancery, 2 Atkins Reports, 109, 
5 July, 1714. , 
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Palidityof AGREEMENTS impoſſibleto be performed. 


. THORNBOROW agreed to give Whitacre 51. viz. 286d 
n hand, and the remaining * 178 d on HFhitacre's perform- 
; | | a 


- 
1 


1 AGREEMENTS. 
ing his part of the agreement, which was, that he ſhould 
deliver to Thornborow, two grains of rye corn on Monday 
the 29th of March, four grains on Monday next plowing, 
eight on Monday next, after the Monday laſt mentioned, 
ſixteen grains on Monday next after the third Monday; 
and ſo on every other Monday, he ſhould deliver twice the 
number he delivered on the preceding Monday, for one 
whole year. This agreement not being performed, Thorn- 
borow brought his action to recover damages, and the queſ- 
tion was, whether in point of law an action could be main- 
tained for the non-performance of ſuch a contract. 1 
That the action was not maintainable, it was contended 
that the agreement appeared upon the face of it to be impoſ- 
ſible; the rye to be delivered, amounted to ſuch a quantity, 
as all the rye in the world was not ſo much, and being im- 
ſſible, was void, and I hitacre not bound to perform it. 
hat there were three ſorts of impoſſibilities; impaſſibilitas 
legis, ſuch are all immoral actions; as to murder a man. 
Secondly, inpalſibilitas rei, ſuch as are all natural impoſſi- 
hilities, which cannot be done from the nature of the thing. 
Thirdly, impoſſibilitas facti, viz. ſuch an impoſſibility, as 
though there is nothing in the nature of it impoſſible to be 
done, yet it is impoſſible for a man to do; as to go to 
Rome in a day. And a covenant or 'condition to do 
any of theſe impoſſibilities is void. And the caſe of Lill. 
Sect. 129, was mentioned, where, on the death of a ten 
ant, the lord is intitled to a buſhel of roſes; now, if 
the tenant die in winter, the lord ſhall not diſtrain for his 
roſes, till the ſeaſon that the roſes come ; becauſe lex nm 
cogit ad impoſſibilia: and the law takes notice that the roſes 
Lannot be kept, but otherwiſe of wheat, &c, which may, 
Note alſo, theſe other caſes, 40 Ew. III. 6. a. per Finch. 
dien, if a man be bound by his deed to do things which can- 
not be done by impoſſibility (although | it was his folly) yet 
the deed is void ; but a man is liable to do as far as can be 
done by the power of a man. And the principal caſe there 
which is alſo cited, 1 C. 98. a. and abridged Fitz. Cu. 
16, and is put in Perkins, See. 738, at if a leaſe be made 
of a wood, and the leſſee covenants to leave the wood in as 
ood plight as it was at the time of the leaſe made, and dur- 
ing the term the wood is blown down by a fudden tempeſt, 
the leſſee ſhall not have an action of covenant : otherwiſein 
caſe of a like covenant upon a leaſe of a houſe, and. the 
houſe is blown down by a tempeſt during the term. For in. 
the laſt caſe, it is in the lellee's power to leave the houſe in 
as good plight as it was at the time of the demiſe ; and for 
. that 


p - 
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that reaſon, though it was blown down by 4 tempeſt®, yet 5 | 


the leſſee muſt rebuild it, becauſe it. was his own agreement; 
but in the firſt caſe it is impoſſible, becauſe the leflee can- _ 
not make the trees grow again as they were before; and 
therefore by reaſon of the impoſlibility he is \exeuſed from 
his covenant; - C. L. 206, b. a bond, conditioned that if 
the obligee go from Weſtminſter to Rome, within three hours, 
that the bond ſhall be void, the bond is abſolute and the 
condition void. So of a feeoffment with the like con- 
. e, eee n 
By the Court. Suppoſe A. for money paid him by B. 
will undertake to do an impoſſible thing, ſhall not an 
action lie againſt him for not performing it? as in caſe of a 
bond with ſuch an impoſſible condition, the bond is abſolute, 
So where a man will, for a valuable confideration, under- 
take to do an impoſſible thing, though it cannot be perform- 
ed, yet he ſhall anſwer damages. „ . 
And as to the impoſſibility, it was only impoſſible with 
reſpect to Y/hitacre's ability, which was not ſuch an impoſ- 
ſibility as would make the contract void. And the C cf 
Juſtice ſaid, the words, guolibet alio die Luna, muſt be con- 
ſtrued what we ſay in Engliſh, ry other Monday, that is 
every next Monday but one, and that would bring the eon- 
tract nearer to Whitacre's ability of performance. And he 
ſaid, that im 3 rei et facti were all one. | 7, 
Powell, 2 aid, that though the contract was a fooliſh 
one, yet it would hold in law, and that Mhitacre ought to 
R for his folly. Upon this occaſion, the caſe in 
1 Lev. iii. Keb. 569, James v. Morgan, was remembered, 
which was an agreement to pay for a horſe, a barley corn, 
a nail, for every nail in the horſe's ſhoes, and double every 
nail, which came to 500 quarters of barley ; and at a trial 
before Hide, Chief Juſtice, the Jury gave the plantiff the * 
value of the horſe in damages, _and he had his judgment ; 
which caſe was admitted of all hands to be good * and it 


4 


governed this caſe. Noor „ 5 | 
The Counſel for the defendant Yhitacre, here obſerved, 
that that differed from this caſe, becauſe that was poſſible to 
be performed, though it was an ill bargain, but this impoſ- 
 fible. But perceiving the Court to be againſt Yhitacre, the 
offered to Thornborow his half crown and his coſts, whic 
was accepted of, and ſo no judgment was given in the caſe, 
Re 2  "Thornboraw, 


4 Acc. Dyer, 93. A. Pl. 10. vid. Al. 26. 2 Raym. 1477. Com. 
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Thornhborow White, | Court of King's-Bench, 2 Ray. 
mond's Reports, 1164. A. D. 1705. | 


A man therefore, who for a valuable conſideration, un- 
dertakes to do what is impoſſible to be done, ſuch an im- 
oſſibility is no excuſe in point of law, for his not perform- 


ing it, and he is liable to pay damages“. | 


6 


PHYSICIA 


Whether their Fees be recoverable by Law. 


fe plaintiff, Doctor Chorley, who was a phyſician, 
living at Doncaſter, brought an action to recover his 
fees from Bolcat the defendant, who was the executor of a 
man whom the doctor had attended a conſiderable time, 
and who lived at ſome little diſtance from the town; the 
evidence was, that at Doncaſter and its neighbourhood there 
was no certain rule about fees, but the general practice was, 
for a phyſician to receive two guineas a week for his atten- 
dance, The plaintiff obtained a verdict at the laſt aſſizes 
at York. | | 
Nod on the behalf of Bolcat, the executor, moved the 
Court to ſet aſide the verdict, on the ground that no action 
lay for a phyſician's fees any more than for a barriſter's. 
Ceckell, Serjcant, and Chambre, in ſupport of the verdict 


argued, that though this point had been ruled ſeveral times 


at niſi privs* againſt ſuch a claim, yet it had never been ſo- 
lemnly decided, nor was there any authority in the books 


for putting the claim of a phyſician's fee upon the ſame 


footing as thoſe of a barriſter, In the latter caſe it might 
originally have been proper, that no temptation ſhould be 
held out to countenance injuſtice ; but in the former it would 
be equally impolitic that thoſe who are frequently put to ex- 
pencs in attending patients at a diſtance, and who are liable 
to make reparation to thoſe who may ſuffer by their want 
of ſkill, ſhould not be certain of a juſt and honourable +1 
| war 


On the ſame principle as Wall and Grovet, ante 93» 
See page 33, note [* 
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ward. The regulation with regard to barriſters, is founded 
on the grounds of public policy, as appears by the aſſage in 
Tacitus, to which Mr. Juſtice Blackſtone,* refers; but they 
are totally inapplicable to the caſe of phyſicians. And in 
that very paſſage in Tacitus, it is taken for granted that the 
latter were entitled to a remuneration, becauſe their ſitua- 
tion was diſſimilar to that of advocates. Beſides in this 
caſe there is an additional reaſon why the plaintiff ſnould 
recover, as there is underſtood to be a general ſtipulated 
acknowledgment for a Os attendance at the place 
where this tranſaction aroſe. 5 py 
Lord Kenyon, Chief Juſtice. I remember a learned con- 
troverſy ſome years ago, as to what deſcription of perſons 
were intended by the Medici at Rome: and it ſeemed to have 
been clearly eſtabliſhed by Dr. Mead, that by thoſe were 
not meant phylicians, but an inferior degree amongſt the pro- 
feſſors of that art, ſuch as anſwer rather to the deſcription _ 
of ſurgeons amongſt us. But at all events it has been un- 
derſtood in this country, that the fees of a phyſician are ho- 
norary, and not demandable of right. And it is much 
more for the credit and rank of that honourable body, and 
perhaps for their benefit alſo, .that they ſhould be ſo con- 
lidered. It never was yet heard of, that it was neceſſary. 
to take a receipt upon ſuch an occaſion, And I much doubt 
they themſelves would not altogether diſclaim fuch a right 
as would place them upon a leſs reſpectable footing in ſociety 
than that which they at preſent hold. The Judgment was 
therefore arreſted, and Dr. Chorley gained nothing by his 
verdict. Chorley againſt Bolcat executor, King's-Bench, 3 Durn« 


ford and Laſt's Reports, g17. 30 Jane, 1791. 
TORTURE. 


1 

It is eſtabliſhed with us, that a counſel can maintain no action for his 
fees ; which are given; not as locat io vel conductio, but as quiddam hono - 
74r2um ; not as a ſalary or hire, but as a mere gratuity, which a counſellor 
cannot demand without doing wrong to his reputation: as is alſo laid 
down with regard to advocates in civil law, whoſe honorarium was directed 

a decree of the ſenate, not to exceed in any caſe 10,000 ſeſterces, or 


about Bol. of Engliſi money. Tac. Ann. I. 11. 3 Black. Comm. 28. 
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7 rack or queſtion, to extort a confeſſion from criminals, 
2 is utterly unknown to the law of England; though 
once when the dukes of Exeter and Suffolk, and others, 
miniſters of Hen. VI. had laid a deſign to introduce the 
civil law into the kingdom, as the rule of government, for 
a beginning thereof they erected a rack for torture; which 
was called-in derifion the Duke of Exeter's daughter, and 
ſtill remains in the tower of London; where it was occaſion- 
ally uſed as an engine or ſtate, not of law, more than onee 
in the reign of queen Elizabeth. But when, upon the aſſaſ- 
ſination of Villiers, Duke of Buckingham, by Felton; it was 
ropoſed in the _y council to put the aſſaſſin to the rack, 

in order to diſcover his accomplices ; the judges, being con- 

. conſulted, declared unanimouſly, to their own honour, and 
the honour of the Engliſh law, that no ſuch proceeding was 

_ allowable by the laws of England. It ſeems aſtoniſhing that 
this uſage of adminiſtering the torture, ſhould be faid to 
ariſe from a tenderneſs to the lives of men: and yet this is 
the reaſon given for its introduction in the civil law, and 
its ſubſequent adoption by the French, and other foreign na- 
tions: viz. becauſe the laws cannot endure that any man 
ſnould die upon the evidence of a falſe, or even a ſingle 
witneſs, and therefore contrived this method, that inno- 
cence ſhould manifeſt itſelf by a ſtout denial, or guilt by a 
lain confeſſion. Thus rating a man's virtue by the hardi- 
neſs of his conſtitution, and his guilt by the ſenſibility of his 
nerves but there needs only to ſtate accurately, in order 
moſt effectually to expoſe this inhuman ſpecies of mercy :* 
the uncertainty of which, as a teſt and criterion of truth; 
was long ago very elegantly .pointed| out by Tully. Though 
helived in a ſtate wherein it was uſual to torture ſlaves, in 
order to furniſh evidence: amen, ſays he, © illu torment 
gubernat dolor, moderatur natura cujuſque tum animi tum corporis 
| | | 38 regi 


The Marquis Beccaria, (ch. 16.) in an exquiſite piece of raillery 
has propoſed this problem, with a gravity and — that are tuly 
mathematical : ** the force of the muſcles and the ſenſibility of the nen 
of an innocent perſon being given, it is required to find the degree 
pan, neceſſary to make him confels himſelf guilty of a given crime,” 


- 
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regit quaeſitor, flectit libido, en ſpes infirmat metus: ut in 


tit rerum unguſtiis nihil verituti loci relinguatur. 4 Black. Comm. 925. 
The ſtatute, Will. III, c. 8. ſec. 2. for regulating of 
trials in caſes of treaſon, enacts that no perſon ſhall be tried 
or attainted of high treaſon, but upon the oaths of two wit- 
neſſes; unleſs the party indicted, ſhall willmgly, without 
vialence, in open Court confeſs the fame. _ | 
Haſter, in his diſcourſe of high treaſon, 244 ſays, the word+ 
ing of this clauſe touching confeſſions : ** finleſs the party 
ſhall wilkngly' and without violence confeſs the ſame,” ſug- 


geſteth a matter which I will juſt mention. The common 


law knew of no ſuch engine of power as the rack, or torture 
to furniſh the crown with evidence out of the priſoner's 
mouth againſt himſelf, or other people. It was, as Lord 
Che informeth us, firſt brought into the tower by a great 
miniſter in the time of Hen. VI. directly, faith he, againſt 
law, and cannot be juſtified by any uſage. But in fact it was 


practiſed, though I believe ſparingly, and never, faith king. 


James, but in caſes of high treaſon, for more than a century 


afterwards. | | 
At the trial of the Earls of Eſſex and Southampton, the At- 


torney General Coke, extolleth the great clemency of her . 


majeſty towards the conſpirators that none of them were 
put to the rack or torture; and acknowledgeth the good- 
| neſs of God towards her, and his juſt judgment upon the 


priſoners, that the truth had been revealed by the witnefſes 


without rack or torture of any of them : a ſtrain of adula- 
tion, toſay no worſe of it, nauſeous and ſordid, highly un- 


becoming a gentleman of the profeſſion, eſpecially one who 


well knew, and hath informed his readers, that any kind of 
torture in that caſe would have been utterly illegal. When 
Felton upon his examination at the council board declared, as 
he had always done ; that no man living had inſtigated him 
to the murder of the Duke of Buckingham, or knew of his 
intention: the biſhop of Landon ſaid to him, © If you will 
not confeſs you muſt go to the rack.” The man replied, ** If 


it mult beſo, I know not whom I mapaccuſc in ut rn 33 
of the torture, biſhop Laud,_per DET or_any lord. at this oct, Ps 
* 


board.“ Sound Tenſe in the mouth of an cnthuſiaſt and a 
rufhan, Laud having propoſed the rack, the matter was 
ſhortly debated at the Alen and it ended in a reference ta 
the Judges; who unanimouſly reſolved that the rack can- 
not be legally uſed. „ 5 


| 
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L 41 © | Of inceſtuous Marria EY 
. 1 general, all perſons are able to contract themſelves in 
ugh of A,, marriage, unleſs they labour under ſome particular diſ- 
„ Crate gbilities. Among theſe diſabilities are conſanguinity, or 
relation by blood; and affinity, or relation by marriage. 
cle c Theſe diſabilities are canonical, and are either grounded 
t upon the expreſs words of the divine law, or are eonſequen- 
ces plainly deducible from thence : it therefore being ſinful 
y 43 of ein the perſons who labour under them, to attempt to con- 
tract matrimony together, they are properly the ob ject of 
, the eceleſiaſtical magiſtrate's coercion ; in order to ſeparate 
18 the offenders, and inflict penance for the offence, pro ſalute 
maanimarum. But ſuch marriages not being void ab initio, but 
[4 : voidable only by ſentence of ſeparation, they are eſteemed 
valid to all civil purpoſes, unleſs ſuch ſeparation is actually 
made during the life of the parties. For after the deat 
Wo 1 of either of them, the Courts of common law will not ſuf- 
fer the Spiritual Court to declare ſuch | marriages to have 
3 been void; becauſe ſuch declaration cannot now tend to a 
Wo reformation of the parties. Theſe canonical diſabilities be- 
ing entirely the province of the eccleſiaſtical Courts, our 
books are perfectly filent concerning them. But there are 
__ a few ſtatutes, which ſerve as directories to theſe courts, 
= of which it will be proper to take notice; By ſtatute - 
1 * Hen. VIII. c. 38. it is declared, that all perſons may 
lau fully marry, but ſuch as are prohibited by God's law: 
alkand (becauſe in the times of popery a great variety of de- 
e -4grees of kindred were made impediments to marriage, which 
EF. _. - impediments might however be bought off for money) it is 
ggeclared by the fame ſtatute, that nothing (God's law ex- 
ceeept) ſhall impeach any marriage, but within the Jevitical de» 
= - If... £1ee5s the fartheſt of which is between|uncle and niece, 


Inn the following caſe, it was a queſtion whether a man 


— 


may after his wife's death, marry her ſiſter. 


Thomas Hill married Elizabeth Clark, and for ſeveral years 
cohabited with her as man and wife; after her death he 
| marie 
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married her ſiſter Sarah Clark. Proceedings were commenced 

againſt Hill and his wife in the Spiritual Court, for an incef- | 
tuous marriage. They applied to the Court of Common | 
Pleas for a prohibition®, and the queſtion was, whether the = 
marriage of a man with his wife's ſiſter was inceſtuous ; if | 
not, that the Spiritual Court ſhould be prohibited from pro-; * 
ceeding againſt the parties. a ae 
' The reſolution of the Court, was given by Chief Juſtice dA | 16 f 
Vaughan, who ſaid, the Temporal Courts could not prohis. *. 1 N 
bit the Spiritual Courts, from proceeding againſt the 
arties for inceſt in this marriage, and then he ſtated th 3 
three following aſſertions. 5 RAINY 
1. That this marriage was expreſsly prohibited within the "2725p h a 
eighteenth of Leviticus, and then muſt be within the levzer d 8 +0 
degrees. | aan 
2. If not ſo prohibited, yet, that it was not a marriaatt 
without the levitical degrees; and conſequently muſt be witͤũ 
them. 2 | ms ob 
That if it was a marriage without the levitical degree, 
niſl it was a p44” > prohibited by God's law, the words v4 
of the ſtatute 32 Henny VIII. being, No marriage (God's 1 1 
law excepted) ſhall be impeached without the levitical : 185 +. kt 


- 


— 8 7 of TF 2 * 11 
4 2 * — 4 =] 
deg rees. ; whe. —_—_— 


The Chief Juſtice then proceeded as follows. A. dn 
As to the firſt aſſertion. When a law is given to any pe- 
ple, it is neceſſary that it be conceived in words whic may | 
underſtood, for without that the law cannot be obeyed ;* * + © 
and a law that cannot be obeyed, is no law. „ | 


2. The meaning of words in any law are to be known, 9 
either from their uſe and ſigniſication, according to commeonn 


<2 3" 


5-55 Ut 
A prohibition is a writ 2 out of the king's Superior Courts 
directed to the judge and parties of a ſuit in any inferior Court, command. 4% 
ing them to ceaſe Com the proſecution thereof: if the reaſons alleged >} 
by the party applying for this writ, appear to the Court to be ſufficient,-** :. 
the writ of prohibition immediately iſſues; commanding the Judge not © 
to hold, and the party not to proſecute the plea. But ſometimes the point 
may be too nice and doubtful to be decided merely upon a motion: and +4; * 
then for the more ſolemn determination of the queſtion, the party apply- »*» 3 
ing for the prohibition is directed to declare in prohibition, which bringe 
the queſtion to be argued before the Court; after which the writ of pro- 
hibition either on the one hand is grarted, or on the other, if the Supe - 
nor Court {ball think it no competent ground for reſtraining the inferior 
juriſdiction, a writ of conſultation is awarded, ſo called becauſe upon de- 
iberation and conſultation had, the judges find the prohibition to be ill 
founded, and therefore by this writ they return the caufe to its original 
juriſdiction, to be there determined in the inferior OT PSs 


/ 
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acceptation before the law made, or from| ſome law or inſti. 
tution declaring their ſigni fication. | | 
23. The interdicts of marriage and carnal knowledge in 
the /evitical law were directed formally to the men, not to the 
women, who are interdicted but by conſequent ; for mar- 
Tiage and carnal knowledge being a reciprocal act, and im- 
poſlile to be done by one party, it follows that the woman 
being interdicted to the man, the man muſt alſo conſequently 
be interdifted to the woman, for a man cannot marry a 
woman, and ſhe not marry him. 5 
4. The reaſons- why the interdict is ever formally to the 
man, are, 1. Becauſe in the prohibited act of uncovering 
the nakedneſs, the man properly is the primary agent, and 
the woman but patient and conſenting ; for a woman can no 


more uncover the man's nakedneſs naturally, than ſhe can 


raviſh him. 2. The man, after marriage, hath the deduc- 
tion of the woman, ad dimum &E9 thalamum, and all the civil 

wer over her, and not ſhe over him; but the woman's 
conſent to have her nakedneſs uncovered is forbid, and 
makes her conſenting an equal offence with the man's; for 
by Lev. xx. the man and woman offending in that kind 
were to dic, which had not very but that both were tranſ- 
greſſors. „ | „ 
5. The firſt and moſt expreſs law prohibiting the carnal 
knowledge of certain perſons, Lev. xviii. 6. is, None of 
you ſhall approach to any that is near of kin to him, to 
uncover their nakedneſs.” "A 

6. Near of kin, are words of relation, and have no poſi- 
tive certainty, nor are intelligible, but relatively to re- 
moter kin; all the poſterity of Adam being of kin in ſome 
degree; | | | 

A perſon of kin to a man within two degrees, is nearer of 
kin than one within four degrees; and one within four de- 
grees nearer than one within eight degrees; and ſo inter- 
minately. ä | | 5 

Whence it follows, that the law before cited, ©* not to 
approach to any near of kin, to uncover their nakedneſs, had 
been uſeleſs, without knowing the perſons accepted and ac- 
counted to be the near of kin. Rs 55 

Thoſe perſons were known to the Fews, to whom the law 
was given by the law itſelf declaring them preciſely. 
The words are, „there ſhall none be defiled for the dead 
among his people, but for his kin that is near unto him; 
.that is, for his mother, and for his father, and for his ſon, _ 
and for his daughter, and for his brother, and for his ſiſter, 
Leu. xxi. 1, 2. And without this declaring law, it is -_ 

1 3 1 e dent 
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dent that theſe perſons are a man's next of kin, in the af- 
cending, and deſcending, and in the collateral line. And 
they which are next of kin to him muſt be a man's near kin 
neceſſarily, although others more remote may be alſo deno- 
minated a man's near kin by cuſtom of ſpeech. 8 
Upon this foundation all the mg pre concerning inceſ- 
tuous marriages, are grounded by Lev, xvii ©  _ 
The firſt and moſt general /zvitical prohibition in that kind, 
is in the ſame words as this law, prohibiting being defiled 
for the dead, but for a man's kin, that is near unto him. | 
None of you ſhall approach to any that is near of kin to 
him, to uncover their nakedneſs. And afterwards inſtances 
are given of the perſons eomprehended under thoſe words, 
near of kin, as is done in the other law concerning the dead, 
As in the father, the brother, the ſon, whoſe nakedneſs 
appears to confiſt and terminate in their wives: for a man 
oannot otherwiſe uncover the nakedneſs of a man but in his 
wife, which is the man's nakedneſs, as appears in the text; 
and thoſe are three of the perſons comprehended under the 
words near of kin. N 
„The nakedneſs of thy father ſhalt thou not uncover,“ 
which is explained as before in the next verſe, The naked» 
neſs of thy father's wite ſhalt thou not uncover : it is thy 
father's nakednefs, Lev. xviii. 7, 8. . 
„Thou ſhalt not uncover the nakedneſs of thy daughter © 
in law, ſhe is thy ſon's wife, ib. 15. ee 
The nakedneſs of thy brother's wife ſhalt thou not un- 
cover; it is thy brother's nakedneſs, ib. 16. 


6 


Which is the ſame as to ſay, thy father, thy brother, thy 
ſon, are thy near of kin, therefore thou ſhalt not uncover 
their nakedneſs by uncovering the nakedneſs of their wives. 

Then as to the nakedneſs of the females terminating in 
their own perſons. | e 

The nakedneſs of thy mother ſhall thou not uncover, 
ſhe is thy mother, ib. 7. The nakedneſs of thy ſiſter, 
the daughter of thy father, or the daughter of thy mother, 
thou ſhall not uncover, ib. ꝙ: which is to ſay, dy mother 
and fiſter are thy near of kin, therefore ſhalt thou not un- 
cover their nakedneſs. So expreſs inſtances are made in five 
of the ſix ſorts of perſons declared to be near of kin. 

But no inſtance is made in the daughter, though ſhe be 
as immediately as the ſon near of kin to the father, and emi- 
nently comprehended under that law of not approaching to 
4 man's near of kin, and by all both reaſon and expoſition 
within it; which made Sir Edward Cate, Cate Inſt. 2. 683. | 
Þy miſtake in his table of prohibited marriages in his com- 
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ment upon the ſtatute of 32 Hen. VIII. to ſet down the 
daughter as nominally prohibited by Leul xviii. and then in 
the margin to ſay, thoſe degrees are truly ſet down in the 
ſtatutes of 25 and 28 Hen. VIII. whereas the daughter is 
mentioned in neither of them, nor in Ley. xviii. S 

The uſe I make of this, is to ſhew, that the extent of the 
prohibiting law is not to be meaſured from the perſons inſtan. 
ced in Lev. for ſhould it be ſo eſtimated, the law would be 

narrower than itſelf, the inſtances comprehending only five 
prohibited perſons: but the clauſe of not approaching to a 
man's near of kin comprehending fix, and fo the law would 
be inconſiſtent with itſelf. 

The ſecond general law. Beſides thoſe fix degrees of per- 
ſons before mentioned, who are paſt queſtipn a man's next 

of kin, and conſequently his near of kin, and declared by 

the leviticallaw ſo to be, there are other degrees of kin pro- 
hibited, which are. alſo undoubtedly a man's next of kin'*, 
after the former fix kinds, and are e ed alſo in Lev. as a. 
man's near kin; and who are inſtanced as, and indeed are, 
the next; and ſo the near of kin to a man's near of kin, as 
before, and prohibited for that reaſon, beyond which kin- 
dred no prohibition is found in Leviticus, 

Whence a ſecond general law is deduced from Lev. xviii. 
6 That no man ſhall diſcover their nakedneſs who are the 
near of kin to his near of kin, or of them who are propingui 
a6, ſuis, which they draw from theſe words, | 

| hou ſhalt not uncover the nakedneſs of thy father's 
fiſter, ſhe is thy father's near kinſwoman. Nor of thy 
mother's ſiſter, for ſhe is thy mother's near kinſwoman. 
Nor of thy father's. brother, which muſt be for the ſame 

' reaſon, he being his father's near kinſman. Nor of thy ſon's 
daughter, or of thy daughter's daughter, „Lev. xvili. 12, 
13, 14, 10. for the like reaſon, they being near of kin to 
his ſon and daughter, as his ſon and daughter are to him. 

All which are inſtanced in Leviticus, as prohibited for that 
reaſon, and many others are of the ſame relation not in- 
ſtanced as, a man's mother's brother, his father's fa- 

ther, his mother's father, his father's mother, his mother's 
mother, his brother's daughter, his ſiſter's daughter, and 
others who are equally near of kin to his near of kin, as his 
immediate near of kin are to himſelf, and were never doubt- 
ed to be prohibited within the levitical degrees by any, 

Whence alſo it appears, that the initances given in this 
ſecond rule drawn out of Leviticus, 85 the law itſelf, 


nor comprehend the extent of it, but are examples only of 
another, or A ali of kindred, comprehended under 


2 
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the general law of not approaching to thoſe near of kin, 
and which are particularly ſpecified by the Karait rabbies. 
Tuhat all perſons near of kin ſtrictly, to any of the ſix per- 
ſons firſt interdicted, are likewiſe interdicted by that law, 
« None ſhall approach to any near of kin to him to uncover 
their nakedneſs,” within the meaning of the words, near 
of kin, is further proved by theſe reaſons ; Ee 
1. When the law hath denominated the relations to be 
accounted near of kin, (as is done in this caſe,) none com- 
jſed under that denomination can be more or leſs near of 
kin than others ſo denominated. As when the law denomi- 
nates a man an Attorney, Serjeant, or the like, no Attorney 
is more or leſs an Attorney, and no Serjeant more or leſs a 
Serjeant, than any other Attorney or Serjeant. And ſo it is 
in all orders of men of the ſame denomination. 175 
Therefore it appearing by the law to be the reaſon of in- 
terdicting a perſon becauſe near of kin to a man's father or 
mother, and none of thoſe ſix relations being more or leſs 
near of kin than the other, the nearneſs of kin to any of 
them is as much reaſon of interdicting as the nearneſs of 
kin to the father or mother, or any other of them inſtanced, 
Another reaſon is, hecauſe the law forbidding the ap- 
proach to any near of kin forbids in that expreſſion the near 
of kin to any of the ſix perſons ſtrictly denominated near of 
kin, as well as thoſe fix perſons themſelves; for in Leviticus 
a man is interdicted his wife's daughter, and his wife's ſon's 
daughter, and her daughter's daughter, becauſe they are his 
wife's near kinſwomen, whereas her daughter only is the 
near kinſwoman to the wife in the ſtricteſt ſenſe, and the 
other but near of kin to her near of kin, that is, to her 
daughter; yet all of them are ſaid to be the wife's near kinſ- 
women. So, Thou ſhalt not uncover the nakedneſs of thy 
mother's or father's ſiſter, for he uncovereth his near kin, 
Lev. xx. 19. before they were ſaid to be the near kin to the 
mother and father, and here to be the ſon's near kin, | 
The third general law. The third prohibiting rule drawn 
out of Feviticus is, A man is prohibited to take a wife, and 
any othey near of kin to her, which is grounded upon theſe 
words,“ Thou ſhalt not uncover the nakedneſs of a woman 
and her daughter ; neither ſhalt thou take her ſon's daughter, 
or her daughter's daughter, to uncover their nakedneſs, for 
they are her near kinſwomen. Lev. 18. 17. . 
one of the wife's near kinſwomen are here elearly in- 
anced but her daughter, not her mother, not her ſiſter, 
who are equally her near kinſwomen, and compriſed in this 
. | prohibitipn, 
4 . 


prices, and in the reaſon of it, as well as the daughter: 

or the reaſon of prohibiting theſe perſons inſtanced in being, 

becauſe they are the wife's near kinſwomen, it is evident 

that the wife's mother and the wife's fiſter are by the ſame 

reaſon prohibited, for they are her near kinſwomen in the 

ſtricteſt ſenſe of nearneſs. I 

His wife's daughter is literally forbidden the huſband, 

and ſo is (but not ſo obviouſly) his wite's mother. For ex- 
S ample, | „ | x 

If he marry the mother, the words forbid him her 
daughter; and if he marry the daughter, he is prohibited 
the mother ; elſe he would marry a woman and her daughter, 
which the words forbid ; and accordingly by the Karuits doc- 
trine, grounded upon clear expoſition, as I conceive, of the 
Levilical prohibitions, the huſband is forbidden, as near of 
kin to his wife, her mother, her daughter, her fiſter. 

And as the mother and daughter of his wife are expreſsly 
forbidden him in that ſeventcenth verſe, ſo is his wife's ſiſter 
in the next following verſe, © Neither ſhalt thou take a wife 

to her ſiſter to vex her, during her life.“ They add allo, as 
rohibited the huſband by this rule, his wife's father's wife, 

— brother's wife, her ſon's wife. 3 | 

From the ſame verſe they deduce a fourth rule *, that the 

huſband is prohibited the near of kin to his wife's near of 

kin, as before in the prohibitions of conſanguinity; for he 

is literally prohibited the daughter of his wife's ſon, and 

her daughter's daughter, and by neceſſary inference alſo his 

. wife's grandmother by father and mother, who are the near 

a of kin to his wife's daughter and her mother, who are his 

wife's near of kin, which they thus ſtrongly prove. 

A man is forbidden to take a woman and her ſon's daughter, 
or her daughter's daughter. CE 
Therefore if a man marry his wife's grandmother, he hath 
taken a woman and her ſon's daughter, or her daughter's 
daughter, which is expreſsly forbid. | 

And in theſe are cxpreſs inſtances given of prohibiting 
the near of kin to his Alke“ near of kin, and are alſo term- 
cd we wite's near kinſwomen, as well as thoſe which ſtrictly 

are ſo. ; | 
By the ſame reaſon all others near of kin to his wife's 
father, brother, or fiſter, are prohibited the huſband, as well 
as thoſe near of kin to her mother, her daughter, or ſon, 
and are equally in terminis within the words, his wife's near 
: kinſwomen, 


For theſe rules ſee Seld. Un. Ebraica, c. 4, 5 


MARRIAGE. „„ 


kinſwomen, of which ſort they number ſixteen, the ſame 
with thoſe prohibited in the ſecond rule for conſanguinity. 

And it is obſervable, that the parochial matrimonial 
table in uſe in England agrees in its prohibitions of marriages, 
which are thirty in number, for conſanguinity and affinity, 
with the Levitical prohibitions, according to the doctrine f 
the Karait rabbins in the four former rules. 

But the Kararts prohibit eleven degrees of affinity (much, 
of the ſame nature) more than the table doth in their two 
laſt rules; that is, The wife's father's wife, her brother's 
wite, her ſon's wife, her grandfather's wife by the father, 
her grandfather's wife by the mother, her father's brother's. 
wife, her mother's brother's wife, her brother's ſon's wife, 
her ſiſter's ſon's wife, her ſon's ſon's wife, her daughter's 
ſon's wite. | : 

And they have ſeven other prohibitions by a fifth rule, 
whereof our table receives none. . > 

And this harmony between our matrimonial table and 
the Karaits expoſition of the Levitical degrees is more per- 
haps than hath been obſerved, to juſtify the perſons pro- 
hibited by the table, for as many as they are, to be the ſame 


levitically prohibited. | 
To this may be added, that by our vulgar tranſlation, 
and alſo, by the Septuagint, (as I conceive,) the words, 

Neither ſhalt thou take a wife to her ſiſter to vex her, to 
uncover her nakedneſs, beſides the other, during her life, 
Lev. xviii. 18. ) may be underſtood to prohibit the huſband 
his wife's filter abſolutely, as well as to prohibit her during 
his wife's life ; for. the words (during her life) may relate 
either to the words, Thou ſhalt not take a wife to her ſiſter, 
viz. during her life; and in that ſenſe the meaning will be, 
that a man is not prohibited to marry his wife's ſiſter abſo- 
lutely, but only until his wife's death, and is conſonant to 
the expoſition of that place in Leviticus by the Scribes and 
Talmudical rabbies . „ 

Or the words may be read thus, Thou ſhalt not take a 
wife to her ſiſter to vex her, during her life, or as long as ſhe 
lives; that is, to cauſe jealouſy and vexation to thy wife, 
during the whole time of her life; which ſenſe and reading 
(quares with the doctrine of the Karaits upon Leviticus, Fm. 

think may well be defended by the Septuagint tranſlation. 

„Ihe next thing I ſhall inſiſt on is, the authority of the 
Canons of the Apoſtles ſo ſtyled ; whether they were re vera 
the Apoſtles or not, doubtleſs they are of both great anti- 
Uquity and authority, | 5 


1 ge . 


Seld. de Jure Naturali & Gentium, 1, 3. c. 10. f. 591. 
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Of thoſe Canons the eighteenth hath theſe words, as they 
are publiſhed in the Canon Law. 


ut duas ſorores duxit aut conſobrinam clericus eſſe non poteſt. ; 


9 18. 8 
1. This Canon cannot be underſtood of having two ſiſters 
for wives at the ſame time, for the Chriſtians never admitted 
two wives, or more, at a time; and therefore interdict- 
ing two ſiſters, qua ſiſters, at one time, was to no purpoſe. 

2. The other part of the Canon, which is aut conſobrinam, 
that is, his brother or ſiſter's daughter taken to wife, ſhews 
the Canon reſpected only the nearneſs of relation. 
That cleared, I reaſon thus, either marrying the wife's 
fiſter, after the wife's death, was lawful when the Canon 
was made, or unlawful: for it relates to an offence done, 
qui duxit, not to a new-made offence. If lawful, why then 
was any puniſhment HT excluſion from the clergy) in. 
flicted for a lawful a 
time, how is it become now lawful? | 

It is true, as the learned Grotius obſerves on this ſub- 
je, a marriage may be unlawful in many reſpects, and yet 
the marriage ſtand good, and the vinculum matrimonii not diſ- 
ſolved, but puniſhable ſome other ways, if made unlawful 
by human authority. . | 

But this precept of the Apoſtles cannot be ſaid of human 
authority only, nor a new inſtitution, as is already noted; 
nar was there any divorce for inceſt among the Fews, as is 
_ after, but was always among the Chriſtians in Chriftian 
| ſtates. | | [.. 

2. In that time the Apoſtles and primitive Chri/tian church 
had no juriſdiction or power of legal divorce, ſeparation, 
and baſtarding the iſſue, how inceſtuous|ſoever}the marriage 
were; for thoſe were acts of juriſdiction and<oercion, and 
could not be done but by the power of laws, to which the 
parties were locally ſubject. But the Apoſtles and church 

wer was only to forbid them communion with the reſt of 
their brethren Chriſtians, and to deny the offenders ſuch things 
as were in their power, namely, to be of the clergy, as was 
done by this canon. „ 

This appears by St. Paul, 1 Cor. v. It is reported there 
is fornication among you, and ſuch fornication as is not ſo 
much as named among the Gentiles, that one ſhould have his 
_ father's wife, which was an inceſt of the higheſt degree, al- 
though denoted by the word rogrua. | 1 


| Yet 
* Grot. de Jure Belli, I. 8. 6, þ. [. 14, 


? If it were unlawful in the Apoftles 


— 
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Feet St. Paul could do no more but direct the Corinthians 
trom communion with that man, and to put away fron 
among them that wicked perſon ; he could neither null his 
marriage, nor illegitimate his iſſue, if he had any, nor put 
the oftender to death; according to the Moſaical law, for 
theſe are effects of the civil power; and among the Hebrews 


the inceſt puniſhed, as in perſons unmarried. Seld. Us. 
Ebraica, I. 1. c. 12. f. 87, 89. Cf... 
The next thing obſervable from this Canon, is, that the 
makers were of opinion that the marriage with the Cunſobrina, 
or brother or ſiſter's. daughter, was equally unlawful as mar- 
riage with two ſiſters, and the weed lie 4. by the canon is 
equal. „ | 5 5 
83 * it follows, that the makers of tlie canon, apoſ- 
tles or others, did in thoſe two caſes follow the expoſition of 
the Karaits, and not of the Talmudi/ts : the Karaits holding. 
both marriages unlawful, but the Talmudiſis holding neither 
unlawful by Meſes's law. Hh 3 
But by what law divine the primitive and ſucceeding 
chriſtian churches conceived themſelves obliged (as gene- 
rally they did, and do) in the matter of marriage, to obſerve 
the levitical prohibitions ſtrictly and indiſpenſably, is a queſtion 
of great difficulty: but ſurely they took their meaſures of 
thoſe prohibitions from the doctrine of the Karaits, more 
than from the Scribes and Phariſees, though the laſt were of 
more authority in the Hebrew commonwealth, as appears 
by that of Matthew, xxiii. 2, 3. The Scribes and Phariſees 
ſit in Moſes his ſeat, all therefore they bid you obſerve, that. 
obſerve and do. Nor was it without reaſon done, for ſuch 
of thoſe degrees which are not particularly ſpecified in Leu. 
xviti. (for in thoſe the ſcribes and karaits agree) but are de- 
duced by argument to be prohibited. The Karaits conclude. 
in their prohibitions of marriage from the ſcripture itſelf,. 
but the Scribes in theirs from the tradition and ſanctions of 
the elders, which traditions the Chriſtians often heeded not, 
as introduced frequently againſt God's law, as appears in 
the tradition of Corban againſt God's precept of honouting 
the father and mother, moſt ſignally. 8 
Nor is it ſtrange that the opinions of private men prevail 
above the publie in proceſs of time. So happened it in Lu- 
ther, Calvin, and others, in the beginning of the reforma- 
tion, whoſe opinions in time grew more authentic, both 
in doctrine and diſcipline. here, and in many other ſtates, . 
than the doctrine of the —_ of Rome, which was the . 
| e | | lie 


— 


1 


no divorce was for inceſt, but the marriage was void, and 
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lic before in both kinds: many like examples might be 
given, ancient and modern, which I purpoſe! g 
By a canon of another very ancient Frovincial Council, 
called concilium eliberinum, under kvefter, three hun- 
dred and fourteen years after Chriſt, and before the council 
of Nice, by the fixteenth canon of that council ; “ Si quis 
oft obitum uxoris ſux ſororem ejus duxerit per quinquennium a 
communione abſtinzat. Grot. 1. 2. c. 5. p. 256. Sect. 14. 
Buy this ſo ancient council, marrying the wife's ſiſter was 
accounted unlawful but for the ſame reaſons as before; they 
could puniſh it no otherwiſe than by ways in the power of 
the church, which was to hinder the offender from commu- 
nion for five years. e 
And in this council they followed the expoſition of the 
Karaits alſo concerning marriages, and not of the Talmudiſts; 
nor is it rational to conceive, that canpns then forbidding 
any ſort of marriage, proceeded from an arbitrary power, 
= «famed by thoſe who made them, as law makers, to which 
they could no way pretend, but becauſe it was unlawful by 
the principles and perſuaſion of all Chri/ttan believers, 


Vide for theſe Rules Selden's Lor Ebraica, 1. 1. cap. 4,5. 
By the firſt rule is interdicted By the 


matrimonial table of 


to a man his near of kin. England interdicted. 
The father's wife The father's wife or "Ex 
; | i I 
The mother | The mother 10 
The brother's wife The brother's wife 18 
'The fiſter The fer 10 
- The ſon's wife The ſon's wife 15 


The daughter | Ihe daughter 13 


By the ſecond rule is interdicted to a man the near of kino 
MN. his near of kin. Wor rel 
| e 


The grand-father's wife by The grand-father's * 
the father „„ e-manne 9 
The grand-father's wife by The grand-father's wife 
the mother by t 
The grand-mother by the fa- The g 
ther | ES father 
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| The „ by: the 


| The be grandmother by the 
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pate 


5 
© 
4 


mother 
The father's brother's wife The father'sbrother's wife 
The father's ſiſter e father's ſiſter 5 p 
The mother's brother's wife The mother 's brother s wife 7 
The mother's ſiſter The mother's ſiſter 3 
The brother's ſon's wife The brather's ſon's wife 27 
Ihe brother's daughter The brother's daughter 2 
The ſiſter's ſon's wife The ſiſter” s ſon's wife 
The ſiſter's daughter The ſiſter's daughter 26 
The ſon's ſon's wife The ſon's ſon's wife 21 
The ſon's daughter The ſon's daughter 19 
The daughter's ſon's wife The daughter's ſon's wife 22 
The daughter's 23 The EE O gn, 


By the third rule is interdicted to the huſband this ee 
| near of kin, 


From a woman 4 her fa- 
ther's wife 


From a woman and her mo- 


ther 
From a woman and her bro- 
ther's wife 
From a woman and her ſiſter 
From a woman and her ſon's 
wife 


From a woman and her 


daughter 


| page 

Omitted. 5 
F rom a woman and ur 
mother 12 
Omitted. 
A woman 1 her fiſter 17 
Omitted. Od | 
A womanand her daugh- | 

ter 14 | 


.- 


— 
9 


By the fourth rule is interdicted to a man i the near of kin't to 
7 his wife's near of kin. | 


A woman and her erand-mo- 
ther by the mother 

A woman and her grand-mo- 
ther by the father 


K 2 


page 
A woman and her grand- 
mother by the mother 3 
A woman and her 8 
mother by the father 3 
A woman 


1 


13 A. 


MARRIAGE. * 
ad | N 3 . | | M0 page 
A woman and her father's O. A woman and her fa- 
- brother's wife | ther's brother's wife 


. 


woman and 


A woman and her. mother's 
ſiſter | 

A woman and her grand-fa- 

mer's wife by the father 


A woman and her grand-fa- 


ther's wife by the mother 


her mother's 


\ 


O. A woman and her mo- 


Omitted 


Woo www = 


ſiſter 


brother's wife ther's brother's wife 
A woman and her brother's Omitted. A 
. ſon's wife 5 A woman and herbrother's 
A woman and her brothers daughter LS 
daughter A woman and her fiſter's N 
A woman and her fiſter's daughter” | 1 
daughter 5 
A 1 and her ſiſter's ſon's Omitted. 
wife 
A woman and her ſon's ſon's Omitted. 
wife | 155 
A woman and her ſon's A woman and her ſon's 
daughter daughter . 23 
A woman and her daughter's Omitted. | 
ſon's wife E 
A woman and her daughter's A woman and her daugh- 
daughter 555 ter's daughter 
A woman and her father's A woman and her father's 
ſiſter | „„ 


and her mo- 


Theſe laſt four degrees are not 
bee — by — Selden, but referred to by the words, & 
reliquis que ſuperſunt ex tis que in regula ſecunda propinquorum ſunt 
propinguæ,; but the two rt of theſe 10 doe ag aud in 
our matrimonial table, not the two laſt, as ſeveral others 
of the ſame kind; for the huſband is not forbid by the table 
the wives of his wives grand-fathers, nor her father's, nor 
brother's wife, nor ſon's wife, nor her father's brother's, nor 
. mother's brother's wife, nor her brother's ſon's wife, nor 
ſiſter's ſon's wife, nor her ſon's ſon's wife, nor her daugh- 
ter's ſon's wife, | N 55 


entioned under the 
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By the fifth rule is interdicted that two neut of kin may 


A man and his father from a woman O. 
and her daughter e ee 
A man and his father from a woman O. 
and her ſon's wife | | 
A man and his father from a woman' 
and her brother's wife 1 
A man and his father from a woman O. 
__ and her ſiſter Ws e PON 
A man and his brother from a wo- 
man and her brother's wife 
A man and his brother from a wo- 
man and her daughter 
A man and his brother from a wo- O. | 
maman and her ſon's wife | 5 
None of thoſe compriſed in this fifth rule are prohibited 
by the matrimonial table, but all the perſons interdicted by 
the doctrine of the Karaits or ſcripture rabbies are alſo inter- 
dicted by the-matrimonial table of England, excepting eleven 
pus before mentioned, not interdicted to the wife's 
uſband by the table, who are interdicted by the Karatts - 
enumeration, but in this paper are marked with cyphers, as 
to the matrimonial table in the firſt four rules of the Karaits 
doctrine. So as all the perſons prohibited by thoſe firſt four 
rules of the Karaits, being in number four and forty, are 
alſo prohibited by the matrimonial table, which, together 
with eleven perſons cyphered in the table, as excepted, make ö 
up the like number of four and forty, from which if you . 
deduct eleven, as excepted, there will remain three and thirty, 
wherein the table and the Karaits agree. 

And whereas the enumeration of the prohibited marriages 
to a man are in the table but thirty, and by conſequence fo 
many to the woman; for where the man is prohibited to 
marry the woman, the woman muſt reciprocally be pro- 
hibited to marry the man; the reaſon is, becauſe in the num- 
ber of degrees in the table the grandfather's wife, the grand- 
mother, and the wife's grandmother, make but three, de- 

tees: but in the enumeration of the Karaits the grand- 
ther's wife by the father, the grandfather's wife by the 
mother, the grandmother by the father, and e 


166 een, 


by cthe mother, the wife's grandmother by the father, and 
the wife's grandmather by the mother, | are ſeverally enu- 
merated, and ſo make fix perſons, three more than are enu- 
merated in the table, and the numbers agree. 
The ſeoomt atfertion. And as to the ſecond aſſertion, 
that admitting. this marriage is not within the Levitical pro- 
hibitions, yet the temporal courts .cannot prohibit the im- 
peaching or drawing it into queſtion-by the ſpiritual court. 
_ There'is a great difference between marriage within the 
Levitical prohibitions, and marriage within the Levitical de- 
grees, which commonly are taken to be the ſame. For 
marriage within the Levitical prohibitions was always un- 
lawful to the Hebrews by Gods law, that is, the Moſaic law: 
but marriage within the Zevitical degrees was not always un- 
lawful; for marriage between perſons of the ſame nearneſs 
in affinity or conſanguinity, which only makes the degree, 
was in ſome caſe and cireumſtance unlawful, in others law- 
ful; ſo a.marriage-unlawful, and a marriage lawful, as the 
cireumſtance varied in the ſame degree, that is, the ſame 
ncarneſs of relation. | | Tal 
The Levitical degrees, quarſuch, are ſet forth by no act of 
parliament; but marriages which fall within ſome of thoſe 
degrees are ſaid to be marriages within the degrees prohibited 
is.” om by 28 Hen. VIII. c. 5. and 28 Hen. VIII. 
ns: 185 
Nor is it ſaid in any act of parliament, that all mar. 
within the Levitical degrees are prohibited by God's 
Sir Edward Cate, in the firſt edition, 235, but- not in the 
reſt, of his Littleton, hath, I confeſs, theſe words: By the 
ſtatute of 32 Hen. VIII. it is declared, That all perſons be 
lawful, that is, may lawfully marry, that are not prohibited 
by God's law to marry, that is to ſay, that be not prohibited 
by the Levitical degrees. rye, 
By which he makes all God's law, by which any marriage 
is prohibited, to be the Levitical degrees, which is not ſo; nor 
doth he canſtare ſibi, for in his Comment upon the Statute 
of 15 Hen. VIII. he ſaith expreſsly, . 
IThhat marriage made with a perſon pre- contracted, or 
with a perſon naturally impotent, could not have been im. 
peached in order to à divorce by reaſon of the ſtatute ef 
32 Hen. VIII. but becauſe ſuch marriages are againſt God's 
aw. Yet they are not marriages within the \Levitical de- 
— | | 
This — — queſtion therefore, though by way of ad. 
miſſion not within the Levitical prohibitions, if it be _ 


* 


within them, and by what law ſoever ſo unlawful or lawful, 
eannot be prohibited tobe 1 by the Spiritual Courts, 
by the ſtatute of 32 Hen. VIII. bf 5 
For that act prohibits the r of marriages o y 
which are abſolutely without the /evitical degrees, leading a 
other to the Spiritual Juriſdiction as before the a f 32. 


9 1 x 
c 1 


No the levitical degrees are to be reckoned: by the perfons 


whoſe carnal knowledge is forbidden a man in reſpect of con- 


ſanguinity or affinity by the law of Moſes. As the carnal 
knowledge of the mother, the father's wife, the ſon's wife, 


&c. in reſpe& of conſanguinity of the wife's daughter, her 
daughter's daughter, her mother, &c. in reſpect of affinity. 
And it is plain, the wife's ſiſter is prohibited in ſome ref 
of affinity, by the words, neither ſhalt thou take a wite to 
her ſiſter, to vex her: therefore her marflage with her ſiſ- 
ter's huſband is a marriage within the levitical degrees. . 
And agreed on all ſides to be unlawful within the degrees, 
if during the wite's life ; but doubted if unlawful after her 
death, * S 5 r 
Next, it is certain the wife's huſband was reſtrained from 


taking his wife's ſiſter as he might take another woman, 


that is either during his wife's lite, or after: therefore his 
marriage with her was within the leurtical degrees. | 
But it muſt be clearly without thoſe degrees, if the im- 


peachment of it may be prohibited by the act of 32 


Hen. VIII. | 3 

If a man marry his brother's wife, none will deny that 
marriage to be within the /evitical degrees ; yet in ſome caſe 
that marriage was lawful by the Moſaic law, that is, if the 
deceafed brother died iſſueleſs. But that will not hinder the 
impeachment of ſuch marriage bythe ſtatute of 32 Hen. VIII. 
So if a man marry his father's brother's wife, it is a mar- 
riage within the /evitical degrees. Yet if the father's brother 


were by the half blood only of the mother's fide, the Rabbizs 


and Scribes held ſuch marriage not unlawful by the levitrcal 
lau, but by the ſanctions of the elders“. Many ſuch caſes 


may be found to prove a marriage may be lawful, though it 


be a marriage within the levitical degrees : but none of thoſe 
can therefore be prohibited to be 1mpeached, for they are 
not marriages without the Jevitical degrees, as the ſtatute re- 
quires, 2 a ö 
Accordingly Sir Edward Cule commenting upon the ſtatute 


of 32 Hen, VIII. in his ſecond inſtitutes, 683, ſets forth a 


ſeheme 


* Seld. Uxor Ebraica, I. 1. c. 2. p. 8. 


the Levitical degrees at all, and whether unlawful or lawful 
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ſcheme of the levitical degrees, as neceſſary to the expoſition of 
that ſtatute, and therein enumerates the marriage of the 
wifc's huſband with her ſiſter to be both within the leuitical 
degrees, and prohibited by Lev. xviii. 313 
One Mas was ſued before the High Commiſſioners, 
33 Elix, for marrying his wife's fiſter's daughter, and a 
rohibition was granted, as Moore, 907, reports the caſe, 
bern the marriage was not prohibited by the Jevitrcal law, 
which was no reaſon. i 15 
|  Crovk reports the ſame caſe, 228, and that a prohibition 
was granted, but a conſultation was after granted, and that 
a ſentence of divorce was given. Fe i 
In reporting this caſe of Man's, Juſtice Crook's words are, 
«3 confultation was granted, becauſe the prohibition is not 
to be, if the marriage be not within the |evitical degrees.” 
Which is a great miſtake ; for if the marriage be within 
the Jevitical degrees, no prohibition ought to iflue ; for it ought 
not to be but when the marriage is without the /evitical 
degrees. | | 
Then he adds, “but here the prohibition was general, 
and therefore not good; which is not intelligible, whatever 
be intended by it. 385 | 
For it muſt neceſſarily appear to the Court, that the mar- 
riage in queſtion was either without the /evitical degrees, or 
within them. | | "Eg 
If it were without the degrees, the Court did moſt un- 
juſtly to grant the conſultation, for it ought not to have been 
granted. 5 
If the marriage were within the 
been unjuſt not to grant a conſultation. | 
But a conſultation was granted, therefore the Court con- 
ceived the marriage of the huſband with his wife's ſiſter's 
daughter to be a marriage within the kvitical degrees, and not 
without them, though it be not ſpecified in Lev. xviii. to be 
prohibited. ST 
Sir Edward Che, in the firſt edition of his Littleton, p. 235, 
ſaith, that one Pierſon was ſued in the Eccleſiaſtical Court 
for marrying his firſt wife's ſiſter's daughter againſt the 
canons of the church; and that the Court of Common Pleas, 
upon conſideration taken of the ſtatute of 32 Hen. VIII 
granted a prohibition, becauſe the marriage was not prohi- 
bited by the /evitical degrees. And theſe two caſes have been 
principally inſiſted on to prove no marriage is within t. 
levitical de dy the degree be not particularly mentioned in 
Lev. xvii. But upon occaſion of Harriſon's caſe, lately ad- 


judged in this Court, I made ſearch for the records of thoſe 
: 2 „ | 8 two 


itical degrees, it had 


two caſes, but no record could be found of Ian s caſe; but 
by Crook a, conſultation was granted in it. 
By the record of Pierſon s caſe, which was in Trinity, 
2 Jac. it appears that in Hilary Term following a conſul- 
tation as granted, which Sir Eduard Cute. mentions not in 


1 


his Littletm. And in the ſecond edition of his Littleton, and = 


all the ſubſequent editions, that caſe is omitted. 


* 


I find likewiſe In the lord Hobart's Reports; that one Ren- 
nington was queſtioned by the High Commiſſioners for mar- 
rying his wife's niece, and was ſentenced to penance, and. 


bound to abſtain from her company; but they were not di- 
vorced d vinrulb 'matrimonii, though there was cauſe, faith 
the book, and therefore the wife had her dower, nor was 


there any prohibition in the caſe. | # 
So as by all theſe caſes the marriage of the huſband with 
his wife's fiſter's daughter is a marriage prohibited within 
the Levitical degrees, for nearneſs of kindred to the wife; 
then of neceſſity the wife's ſiſter's marriage (who is nearer 
to the wife) with the wife's huſband mult be prohibited 2 
3 ſo 1 conceive theſe three caſes full againſt the 
laintiff. N 3-4 3 - 
, It is not ſtrange that at firſt prohibitions were granted 


upon the ſtatute of 32. in cafes which were not ſpecifically 
mentioned in Leviticus xviii. but after diſcuſſions of the Le- 


vitical degrees upon conſultations prayed, it was manifeſtly 
found that divers marriages muſt be prohibited within- the 
Levitical degrees, not nominally expreſſed in Leviticus xviii. 
as the marriage of the father with his own daughter, of the 
grandſon with his grandmother or grandfather's wife, of the 
ſon with his mother's brother's wife, of the uncle with his 
brother's or ſiſter's daughter, which ſince appears by Sir Eu- 
ward Cole to be a prohibited marriage, and others upon like 
reaſon. Cet. Int. 2. f. 683, 684. | 

And was reſolved in archbiſhop Laud's time, in the caſe of 
dir Giles Alington, "who was deeply fined, and a ſentence of 


(divorce given, for marrying his brother's or ſiſter's daughter, 


which I heard at Lambeth Houſe. e. | 
And no prohibition was granted, though moved for, as 


very probable, and commonly reported; hut we find no re- 


cord of prohibitions denied, for there was no entry made of 
motions granted, but of prohibitions granted there is, which 
makes the granting of @ prohibition of no great authority, 


unleſs upon action brought a conſultation be denied upon 
murrer. ; ; $531] * | ig 


So of the huſband with his wife's ſiſter's davighter,| + 
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138 MARRIAGE. | | 
The third aſſertion. As to the third affertion, that ad- 
mitting this marriage be without the Levitical degrees, yet 
it is prohibited by God's law, and therefore to be impeached 
notwithſtanding the ſtatute of 32 Hen. VIII. whoſe words 
are, No marriage, God's law exceptcd, | ſhall be impeaehed 
without the Levitical degrees. | 
When an act of parliament declares a marriage to be 
againſt God's law, it muſt be admitted in all Courts and 
Proceedings of this kingdom to be ſo. 
By an act, 25 Hen. VIII. c. 22. intitled, An act declaring 
the eſtabliſhment of the ſucceſſion of the king's moſt royal 
majeſty in the imperial crown of this realm . 
mong ſundry marriages declared by that act to be mar- 
riages within the 8 of marriage prohibited by God's 
law, the marriage of a man with his wife's ſiſter is expreſly 
declared to be prohibited by God's law, and that a divorce 
ſhould be of ſuch marriage, if any ſuch were. 1 
But this act is expreſly repealed by an act in 28 Hen. VIII. 
c. 7. intituled, An act for the eſtabliſſiment of the imperial 
crown of this realm. | 2 : 
By that act of 28 Hen. VIII. it is declared in theſe words, 
And furthermore, ſince many inconveniencies have fallen, 
as well in this realm as others, by reaſon of the marrying 
within the degrees of marriage prohibited by God's — 
That is to ſay, The ſon to marry the mother or the ſtep- 
mother, carnally known by his father, the brothcr the 
ſiſter; the father his ſon's daughter, or his daughter's 
daughter; or the ſon to marry the daughter of his father, 
_ procreat and born by his ſtep- mother: or the ſon to marry 
his aunt, being his tather's or mother's ſiſter ; or to marry 
his uncle's wife, carnally known by|his uncle; or the fa- 
ther to marry his ſon's wife, carnally known by his ſon; 
or the brother to marry his brother's wife, carnally known 
by his brother; or any man married, and carnally know- 
ing his wife, to marry his wife's daughter, or his wife's. 
ſon's daughter; or his wite's daughter's daughter, or his 
wife's fiſter. . 8 | | 
Ihen it declarcs, Thoſe marriages to be indiſpenſable, be- 
cauſe againſt God's law, and that there ſhould be a ſepara- 
tion of ſuch marriages, it any were, and the children pro- 
creat in them to be illegitimate, | | | 
But this clauſe alſo ot this act of 28 Hen VIII. as ſome 
conceive, is repealed by 1 and 2 Phil. and Mar. c. 8. in theſe 
words, And allo all that part of the act made in the ſaid 28 
Hen. VIII. intituled, An act for the eſtabliſhment of the 
ſycceflion of the imperial crown of the realm, that — 
7 5 


prohibited by God's law. 
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eth 2 prohibition! to marry within the degrees expreſſed in 


| the ſaid act, ſhall henceforth be repealed, made fruſtrate, . 
void, and of none effect. | 


By the act of 1 and 2 Phil. and Mar. two other laws are 
likewiſe repealed, which concern the queſtion before us, viz, 
An act in 28 Hen. VIII. c. 16. intituled, An act for the re- 
leaſe of ſuch as have obtained pretended licences and diſ- 

nſations from the ſee of Rome: and the act of 32 Hen. 

III. c. 38. which hath been often mentioned, 

But theſe two laſt acts are revived by the act of 1 Elix. 
c. 1. and in foree; but neither the act of 25 Hen. VIII. nor 
28 Hen. VIII. c. 7. are revived in expreſs terms: and not 
only ſo, but the act of 1 Eliz. e. 1. hath this negative clauſe, 


That all other laws and ſtatutes, and the branches and 


clauſes of any act or ſtatute repealed by the ſaid act of repeal 
made in the time of the ſaid late king Philip and queen 
Mary, and not in this preſent act ſpecially mentioned and re- 


| vived, ſhall ſtand, remain, and be repealed and void in ſuch - 


like manner and form as they were before the making of 
this act. 2 | 

Whence it follows, that this marriage is not now proved 
to be againſt God's law, by either of theſe repealed ſtatutes 
of 25 Hen. VIII. or 28 Hen. VIII. e. 7. unleſs it be made 
out, that one of them at leaſt remains at this day in force, 
And as for that, HY X 
The act of 28 Hen. VIII. c. 16. which makes void all 
diſpenſations from the ſee of Rome, and expreſly revived b 
1 liz. and all branches, words, and ſentences thereof, buck 
theſe words, As a grace of the king to divers of his ſubjects, 


who had married by diſpenſation, notwithſtanding that act 


made all diſpenſations from Rome void, | | | 
All marriages had from the third of Navember, 26 Hen. 
VIII. for which no divorce or ſeparation is had, and which 
marriages be not prohibited by God's laws limited and de- 
clared in the act made this preſent parliament for eſtabliſh- 
ing the King's ſucceſſion, or otherwiſe, by holy ſcriptures, 
ſhall be good. By which words I conceive the Hoes of 28 
Hen. VIII. c. 7. repealed in queen Mary's time, is again 


| revived, 


It may be objected, the clauſe of 28 Hen. VIII. c. 7. con- 
ccrning marriages prohibited by God's law, continues ſtill- 
repealed, becauſe it is not ſpecially mentioned to be revived 
by the act of 1 Elix. And therefore no act is in force de- 
claring the huſband's marriage with his wife's liſter to be 
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An act repealed is of no effect more than if it had been 
never made. F992” 4 | 1 

By the act of 28 Hen. VIII. c. 7. All marriages prohibit. 
ed by God's law, limited and declared by the clauſe of that 
act, were unlawful, notwithſtanding any diſpenſation had 
before the repeal of that clauſe. 5 

By the reviver in 1 Eliz. of 28 Hen. VIII. c. 16. and of 
everyclauſe in it, All marriages prohibited by God's law, li- 
mited and declared by 28 Hen. VIII. c. 5. were again unlaw- 
ful, as before the repeal, notwithſtanding any diſpenſation, 

Therefore the ſtatute of 28 Hen. VIII. c. 7. was revived 
by the reviver of the ſtatute of 28 Hen. VIII. c. 16. in x 
Eliz. and made as effectual as before it was repealed, and ſo 
it continues, | , 5 
If it had been enacted by parliament after the repeal of 
- theclauſe in 28 Hen. VIII. c. 7. That all marriages prohi- 

-bited by God's law, limited and declared by 28 Hen. VIII. 

ci. 7. ſhould be unlawful, notwithſtanding any diſpenſation, 
that enacting had revived the clauſe in 28 Hen. VIII. 


Therefore the ſame thing being enacted by revival of 28 
Hen. VIII. c. 16. muſt have the fame effect of reviving that 
clauſe in 28 Hen. VIII. c. 7. . 

I will put it, for more clearneſs, by way of a caſe; a man 
before the third of November, 26 Hen. VIII. by diſpenſation 
from Rome, had married his wife's ſiſter's daughter, which 
marriage was prohibited by the canons of the church, and 

no divorce had been attempted in the caſe until after 1 Ela. 
and the reviver of the ſtatute of 28 Hen. VIII. c. 16. which 
made void all deſpenſations from Rome. | | 
It is plain, that this marriage being not prohibited b 
God's law, limited and declared in the act of 28 Hen. VIII. 
c. 7. was by the expreſs words of the revived act of 28 Her. 
VIIE. c. 16. a marriage to continue good without ſeparation, 
notwithſtanding all diſpenſations from Rome were nulled; 
becauſe it was no marriage excepted out of the grace intend- 
ed and given by that act to the king's ſubjects married by 
diſpenſation before November the third, 26 Hen. VIII. and 
not then ſeparated. Es | | 

But if a marriage before the third of November, 26 Hen. 
VIII. had been by diſpenſation between the brother and 
Fiſter, or as this caſe is between the huſband and his wife's 
fiſter, and no ſeparation attempted until after 1 Eliz. and the 
reviver of the act of 28 Hen. VIII. c. 16. Theſe marriages 
were not to continue good, and without ſeparation by 2b 
Hen. VIII. c. 16, becauſe they were marriages particulary 
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excepted out of the grace granted by that act, as beiſig pro- 
| Abies by God's NT Ba and declared in the 5 of 

28 Hen. V II. c. 7. which proves 28 Hen. VIII. e. 7. to be 
in force by the reviver of 28 Hen. VIII. c. 16. and conſe- 
quently the marriage in queſtion to be clearly againſt God's 
law, which is the t * be proved. | 

In the ſtatute of 28 Hen. VIII. c. 7. there are two 
clauſes concerning marriages, 'The firſt declaring certain 
marriages there recited, to be within the degrees prohibited 
by God's law, which clauſe concerns the preſent queſtion, and 
is before cited. | | 5 

The ſecond elauſe, in theſe words; Be it therefore enact- 
ed, that no perſon or perſons, ſubjects or reſiants of this realm, 
or in any your dominions, of what eſtate, degree, or degrees 
ſoever they be, ſhall from henceforth marry within the de- 
grees afore rehearſed, what pretence ſoever ſhall be made to 
the contrary thereof. Then it proceeds, £ 
That if there were any divorce or ſeparation made of an 
ſuch marriages by the arch-biſhops or miniſters of the church 
of England, ſuch ſeparation ſhould remain good, and not be 
revokable by any authority ; aad the children procreat- 
ed under ſuch unlawful marriage, ſhould be illegitimate. 

And if any ſuch marriages were in any the king's domi- 
nions without ſeparation, that there ſhould be a ſeparation 
from the bonds of ſuch unlawful marriage. | 

Now we muſt obſerve, the act of 1 and 2 Phil. and Mar. 
e. 8. doth not repeal this act entirely of 28 Hen. VIII. c. 7. 
but repeals only one clauſe of it; the words of which clauſe 
of repeal are before cited, and manifeſt this ſecond clauſe 
of the act of 28 Hen. VIII. and not the firſt to be the clauſe 
intended to be repealed. | 6 5 

For there was no reaſon to repeal the elauſe deelaratory 
of marriages prohibited by God's law, which the church of 
Rome always acknowledged; nor do the words of. repeal im- 
port any thing concerning marriages within degrees prohi- 
bited by God's law. ER L | 3 

But 4 the time then was) there was reaſon to repeal a 
clauſe enacting all ſeparations of ſuch marriages with which 
the Pope had diſpenſed, ſhould remain good againſt his au- 


penſed, not yet ſeparated, ſhould be ſeparate, 8 

And the words of the clauſe of repeal manifeſt the ſecond, 
clauſe to be intended, viz. All that part of the act made in 
the ſaid eight and twentieth year o king Henry the eighth, 


which concerneth a prohibition to marry within the degrees 
expreſſed in the ſaid act, ſhall be repealed, &c. — "Op 


hes 


As 


_ and that ſuch marriages with which he had diſs. 
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As it is true, that if a marriage be declared by act of par- 
liament to be againſt God's law, we muſt admit it to be fo; 
for by a law (that is, by an act of parliament) it is ſo de- 
clared. ? 
By the ſame reaſon, if by a lawful canon, a marriage be 
declared to be againſt God's law, we muſt admit it to be 
ſo; for a lawful canon is the law of the kingdom, as well as 
an act of parliament : and whatever is the law of the king- 
dom, is as much the law as any thing elſe that is ſo ; for 
what is law doth not ſuſcipere magis aut minus. 

But by a lawful canon of this kingdom, which is enough, 
and not only ſo, but by a canon warranted by act of parlia- 
ment, the marriage in queſtion is declared to be prohibited 
by God's law, therefore we muſt admit it to be ſo. | 

In a ſynod of convocation holden at Londen in the year 
1603, for the province of Canterbury, by the king's writ, and 
with the king's licence under the great ſeal of England, ta 
treat, conſult, and agree of ſuch canons and conſtitutions ec- * 
clefiaſtic as ſhould be there thought fit. Several Canons 
were concluded and agreed. | IE I 

To which king Fames gave his royal aſſent and approba- 

tion, and by his letters patent ratified and confirmed them, 
according to the form of the ſtatute made in 25 Hen. VIII. 
c. 19. and commandEd the due obſervance of them. Among 
which the ninety-ninth canon is, 

No perſon ſhall marry within the degrees prohibited by 
God's law, and expreſſed in a table ſet forth by authority in 

the year of our Lord 1563, and all marriages ſo made and 

contracted, ſhall be adjuded inceſtuous and unlawful ; and 
the aforeſaid table mall be in every church publicly ſet up 
and fixed at the charge of the pariſh. 

Which is the ſame as—No perſon ſhall marry within the 

& degrees prohibited by God's law, and which degrees are ex- 

preſſed in the table, &c. | 

For to the queſtion, what is expreſſed in the table? there 
can be no anſwer, but the degrees prohibited by God's law. 

But by this table, this marriage in queſtion is expreſſed to 
be in a degree prohibited by God's law, therefore-it mult be 
admitted to be ſo, - | | 

Another 1 is this, that by this canon, and con- 
ſequently by the law of this kingdom, All marriages prohi- 
bited by that table, are declared to be within the degrees 
prohibited by God's law. | 

Note, That any marriage unlawful by holy ſcripture, is 
declared here to be againit God's law judicially, no other. 
wiſe, than becauſe by the law of the 1 cher 
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ſelf is declared and approved to be the law of God; fog 
ſcripture cannot judge itſelf to be ſcripture without ſoi 4 


dicature.—Therefore by the ſixth canon, tempore Ed. VI. at 
a convocation in Lendm, Anno 1552, the authority of the Old 
Teſtament was deelared. At a convocation of both pro- 
vinces in London, Anno 1 562, the eanonical and apocryphal 
books of the Old Teſtament were particularly enumerated, 
and the books of the New declared canonical, as received. 
By the ſeventh eanon the authority of the Old Teſtament 
is declare. PE Ty. 1 
By the act it is ſaid, that the Clergy of this kingdom, nor 
any of them, ſhall henceforth enact, promulgate, or execute 
any canons, conſtitutions, or ordinances provincial, by what- 
ſoever name or names they _ be called, in their convoca- 
tions, in time coming, which ſhall always be aſſembled by 
2uthority of the king's writ, unleſs the ſame Clergy may 
have the king's moſt royal aſſent and licence to make, pro- 
mulge, and execute ſuch canons, conſtitutions, and ordi- 
nances provincial, &c. This marriage between a man and 
his wife's ſiſter being held inceſtuous; a writ of Canſultution , 
was thereupon awarded. Hill and his Wife againſt Thomas 
Good, ſurrogate. Vaughan's Reports 302, A. D. 1692. 
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TRIAL of CHARLES I. KING of ENGLAND, 
BEFORE THE | £ . 1 
HIGH COURT of JUSTICE, A. D. 1648. 


N the beginning of the year 1648 the Commons framed 
an ordinance for the trial of King Charles I. which they 
ſent to the Houſe of Peers for their concurrence ; but the 
Lords rejected it, and, that they might not be preſſed any 
more upon that head, adjourned for nine days. Whereupon 
ſome Members of the Commons moved, that the Lords 
might be impeached of high treaſon ; however, they con- 
tented themſelves with making the following reſolutions : 
1. That the people were, under God, the original of all 
Juſt power. 2. That the Commons of England, being choſen 
by and repreſenting the people, were the ſupreme power of 
the nation. And, 3. That whatever was enacted or de- _ 
clared to be law by the Houſe of Commons aſſembled in _ 
Parliament, had the force of a law, though the conſent of 
the King and the Houſe of Peers was not had thereto, They 
then proccedcd to finiſh their ordinance for the trial, in the 
preamble 
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preamble whereof they recite, That the King, not being 
contented with the many encroachments made by his prede. 
ceſſors on the people's rights, but deſigning totally to ſubvert 
the eonſtitution, and introduce an arbitrary government, 
Had levied war againſt the Parliament, whereby infinite mif- 
chiefs had enſued ; for which high and treaſonable offences, 
and to the end no chief officer or magiſtrate might preſume 
5 for the future to attempt the enſlaving and deſtruction of the 
nation with impunity, they did ordain and enact, that Thomas 
Lord Fairfax, Oliver Cromwell, Henry Ireton {and an hundred 
and thirty more, ſhould be Commiſſioners and Judges for the 
trial of the King.” | | | = 
John Bradſhaw, Serjeant at Law, was appointed their Pre- 
ſident, Mr. Steel was made their Attorney General, and Mr, 
Ck their Solicitor, to manage the evidence. A Court was 
alſo erected at the upper end of Meſiminſter-Hall, and the 
King brought to Cotton-Houſe, that he might be near their 
tribunal. | 
* "Theſe Commiſſioners, ſitting in private in the Star-Cham- 
ber, the 20th of January, reſolved, that the method of pro- 
coeeding, as to the reading the commiſſion, ſending for the 
| royal priſoner, aſking him queſtions, &c, ſhould be left to 
: their Prefident, on whom they conferred the title of Lord 
Preſident. And it was further reſolved, that if his Majeſty 
Carried it inſolently or contemptuouſly to their Court, it 
ſhould be left to their Lord Preſident to reprehend him, and 
admoniſh him of his duty, or command him to be taken 
away ; but as to the mes taking off his hat, they de- 
termined not to inſiſt on it that day, and if he deſired time 
the Lord Preſident ſhould give him time. 5 
Aſterwards, on the ſame day, the Lord Preſident of the 
High Court of Juſtice, with near fourſcore of the Members 
of the ſaid Court, having 16 gentlemen with partizans, 
and aſword and a mace, with their and other Officers of the 
ſaid Court, marching before them, came to the place ordered 
-to be prepared for their fitting at the' weſt end of the great 
hall at Veſiminſter, where the Lord Preſident in a crimſon 
velvet chair, fixed in the midſt of the court, placed himſelf, 
having a deſk- with a crimſon velvet cuſhion before him; 
the reit of the members placing themſelves on each fide of 
him upon ſeveral ſeats or benches prepared and hung with 
ſcarlet for that purpoſe ; and the Hane dividing them- 
ſolves on each ſide of the court before them. 
The Court being thus ſat, and filence made, the great gate 
of the ſaid hall was ſet open, to the end that all perſons, 
f Without 
4 | 
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without exception, defirous to ſee or hear, night come into 
it. Upon which the hall was preſently T4 and ſilenee 
in ordered. 0 5 . 8 
This done, Colonel Themlinſen, who had the charge of the 1 
priſoner, was commaded to bring him to the Court, who 
within a quarter of an hour's ſpace brought him, attended 
with about twenty officers with partizans marching before 
him, there being other gentlemen, to whoſe care and cuſtody 
he was likewiſe committed, marching in his rear, : 
Being thus brought up within the face of the Court, the _ 
Serjeant at Arms, with his mace, receives and conducts him 
ſtrait to the bar, having a crimſon velvet chair before him. 

After a ſtern looking upon the Court, and the 2 in the 
galleries on each ſide of him, he places himſelf, not at all 
moving his hat, or otherwiſe ſhewing the leaſt reſpect to the 
Court; but preſently riſes up again, and turns about, loox- 
ing downwards upon the . placed on the left ſide, and 
on the multitude of ſpectators on the right ſide of the ſaid 

eat hall. After ſilence made among the people, the act of 
arliament for the trying of Charles Stuart, King of England, 
was read over by the Clerk of the Court, who ſat on one fide 
of a table covered with a rich Turkey carpet, 'and placed at 
the feet of the ſaid Lord Preſident, upon which table were 
alſo laid the ſword and mace. | | „, 
After reading the ſaid act, the ſeveral names of the Come - 
miſſioners were called over, every one who was preſent, 

being only eighty, riſing up, and anſwering to his call. 

Having again placed himſelf in his chair, with his face 
towards the Court, ſilence being again ordered, the Lord 
Preſident ſtood up and ſaid w | 


; I. Preſident. Charles Stuart, King of England, the Com- 

$ mons of England, aſſembled in Parliament, being deeply 

a ſenſible of the calamities that have been brought upon this 

e nation, (which is fixed upon you as the principal author of 

d it,) have reſolyed to make inquiſition for blood; and accord- 

at ing to that debt and duty they owe to juſtice, to God, the 

n kingdom, and themſelves, and according to the fundamental 

f power that reſts in themſelves, they have reſolved to bring 

); you to trial and judgment, and for that putpoſe have con- 

a —— this High Court of Juſtice, before which you are 

t roug t. 5 ; 

n. This ſaid, Mr. Co9k, Solicitor for the Commonwealth, 
(ſtanding within a bar on the right hand of the priſoner,) 

ate offered to ſpeak ; but the King having a ſtaff in his hand, 


ns, held it up, and laid it upon Mr. Cat's ſhoulders two 


of the people, and for the preſervation of their rights and li- 


146 THE TRIAL OF CHARLFPS 1, 


or three times, bidding him hold. Nevertheleſs, the Lord 
Preſident ordering. him to go on, he ſaid: 
Mr. Cat. My Lord, I am commanded to charge Charks 
Stuart, King of England, in the name of the Commons of 
England, with treaſon and high miſdemeanors ; I deſire the 
faid charge may be read. © 50 a 
The faid charge being delivered to the clerk of the Court, 
the Lord Preſident ordered it ſhould be read; but the king 
bid him hold. Nevertheleſs, being commanded by the 
Lord Preſident to read it, the clerk began, and the priſoner 
ſat down again in his chair. | 


A Charge of High Treafon, and other High| Crimes exhibited to the 

High Court of Fuſtice by John Cook, Eſg. Solicitor General, 

1 by the ſaid Court, far and 91 behalf of the people of 
ngland, againſt Charles Stuart King of England. 


« THAT he the ſaid Charles Stuart 
of England, and therein truſted with a limited power to 
govern by and according to the laws of the land, and not 
otherwiſe; and by his truſt, oath and |ofhce, being obliged 
to uſe the power committed to him, for the good and benefit 


being admitted king 


berties: yet nevertheleſs, out of wicked deſign to erect and 
uphold in himſelf an unlimited and tyrannical power to rule 
according to his will, and to overthrow the rights and liber- 
ties of the people; yea, to take away and make void the 
foundations thereof, and of all redreſs and remedy of miſ- 
overnment, which by the fundamental conſtitutions of this 
ingdom were reſerved on the people's behalf, in the right 
and power of frequent and ſucceſſive parliaments or national 
meetings in council; he the ſaid Charles Stuart, for accom- 
13 of ſuch his deſigns, and for the protecting of him- 
elf and his adherents in his and their wicked practices, to 
the ſame ends, hath traitorouſly and maliciouſſy levied war 
againſt the preſent parliament, and the people therein repre- 
ſented. Particularly, upon or about the thirticth day of 
Fune, in the year of our Lord 1642, at Beverly in the county 
of York ; and upon or about the thirticth day of ' Fuly in the 
year aforeſaid, in the county of the tity of York; and upon 
or about the four and twentieth day| of Auguſt in the ſame 
ear, at the county of the town of [Nottingham, where, and 
when he ſect up his ſtandard of war; and alto on or about the 
twenty-third day of Oclober, in the ſame year at Haęe- il 
and Keynton-field, in the county of JYarwick; and upon or 
about the thirtieth day of Nævember in the ſame year, at 
| | | 8 2 fe ard 
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Brentford in the county of Middleſex ; and upon or about the 


thirtieth day of Augu/t, in the year of our Lord 1643, at Ca- 


verſham Bridge near Reading in the county of Berks; and upon 
bo 8 thirtieth day of October in the year laſt men- 
tioned, at or near the city of Glauceſier: and upon or about 


the thirtieth day of November in the year laſt mentioned, at 


Newbury in the county of Berks; and upon or about the 
thirty-firſ day of July in the year of our Lord 1644, at Cro- 


predy Bridge in the county of Oxon; and upon or about the 


thirticth day of September in the laſt year mentioned, at 


| Budmyn and other places near adjacent in the county of Corn= 
1: and upon or about the thirtieth day of November in the 
year laſt mentioned, at Newbury aforeſaid; and upon or 


about the eighth day of Fune, in the year of our Lord 1645, 
at the town of Leiceſter ; and alſo upon the fourteenth day of 
the ſame month in the ſame year, at Naſeby-field in the 
county of Northampton : at which ſeveral times and places, 
or moſt of them, and at many other places in this land, 


at ſeveral other times within the years afore-mentioned, 


and in the year 1646, he the ſaid Charles Stuart hath 
cauſed and procured many thouſands of the free people 


of this nation to be ſlain; and by diviſions, ee and 
rom foreign 


inſurrections within this land, by invaſions 
parts, endeavoured and procured by him, and many other 
evil ways and means, he the ſaid Charles Stuart hath not only 
maintained and carried on the ſaid war both by land and 
ſea, during the years before mentioned, but alſo hath re- 
newed or cauſed to be renewed the ſaid war againſt the 
parliament and good people of this nation, in this preſent. 
year 1648, in the counties of Kent, Eſſex, Surry, Suſſex, Mid- 
dleſex, and many other places of England and H/ales ; and alſo 
by ſea, And particularly, he the ſaid Charles Stuart hath 


for that purpoſe given commiſſion to his ſon the prince, and - 


others; whereby, beſides multitudes of other perſons, many 
ſuch as were by the parliament intruſted and employed for 
the ſafety of the nation, (being by him or his agents corrupt- 
ed to the betraying of their truſt, and revolting from the par- 
lament) have had entertainment and commiſſion for the 


continuing and renewing of war and hoſtility againſt the ſaid 


parliament, and people as aforeſaid. By which cruel and 
unnatural wars by him the ſaid Charles Stuart levied, con- 
tinued and renewed as aforeſaid, much innocent blood of 
the free people of this nation hath been ſpilt, many fami- 
lies have · been undone, the publie treaſury waſted and ex- 
hauſted, trade obſtructed and miſerably decayed, vaſt ex- 
Fence and damage to the nation incurred, and many pores; of 

| | is 
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| this land ſpoiled, ſome of them even to deſolation. And for 
4 | further proſecution of his ſaĩd evil deſigns, he the faid Charles | 
4 Stuart doth ſtill continue his commiſſion to the ſaid prince, 
_ and other rebels and revolters both Eugliſb and foreigners, 
1 and to the earl of Ormond, and to the Irih rebels and revol- 
ters afſociated with him; from whom further invaſions upon 
this land are threatened, upon the procurement and on the 
behalf of the ſaid Charles Stuart. 5 | 

« Alt which wicked deſigns, wars, and evil practices of 
him the faid Charles Stuart, have been and are carried on for 
the advancement and upholding of a perſonal intereſt of 
will and power, and pretended prerogative to himſelf and 
his family, againſt the public intereſt, common right, liberty, 
juſtice, and peace of the people of this nation, by and for 
whom he was intruſted as aforeſaid. | 

« By all which it appeareth, that he the ſaid Charts 
Stuart hath been, and is the occaſioner, author, and conti- 
nuer of the ſaid unnatural, cruel and bloody wars, and 
therein guilty of all the treaſons, murders, rapines, bun- 
ings, ſpoils, defolations, damages, and miſchiefs, to this na- 
tion acted and committed in the ſaid wars, or occaſioned 
thereby. 5 1 Þ9 


„And the ſaid John Cock by proteſtation ſaving, on the 
behalf of the ſaid people of England, the liberty of exhibit- 
ing at any time hereafter any other charge againſt the ſaid 
: Charles Stuart, and alſo of replying to the anſwers which the 
- faid Charles Stuart ſhall make to the premiſes, or any of 
: them, or any ot her charge that ſhall be fo exhibited ; doth 
for the faid treaſons and crimes, on the behalf of the ſaid 
people of England, impeach the ſaid Charles Stuart, as a 
tyrant, traitor, murderer, and a public and implacable enemy 
to the commonwealth of England; and pray that the ſaid | 
Charles Stuart, king of England, may be put to anſwer all 
and every the premiſes ; and that ſuch proceedings, exami- 
nations, trials, ſentences and judgments may be thereupon 
had, as ſhall be agreeable to {Mm beds ; 
| : Subſcribed, John Cut. 


The king, while the charge was feading, fat down in his 
chair, looking ſometimes on the High-court, and ſometimes 
on the galleries; and roſe again, and turned about to behold 
the guard and ſpectators, and after ſat down, looking ve 

ſternly, and with a countenance not at all moved, till theſe 
words, viz. Charles Stuart 4% be a tyrant, truitor, &e. = 
| 5 Op f cad 
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read; at which he laughed, as he ſat, in. the face of the 

The charge being read / — Ra ee 
I. Preſident. Sir, you have now heard your charge, con- 
taining ſuch matter as appears in it: you find that in the 
cloſe of it, it is prayed to the Court, in behalf of the Com- 
mons of England, that you anfwer to your charge. The 
Court expects uo anſwer. 4 De Be" ee 

King. I would know by what power I am called hither; 
I was not long ago in the Je of Fight; how J came there, 
is a longer ſtory than I think it fit at this time for me to 
ſpeak of ; but there I entered into a treaty with both houſes 
of parliament, with as much public faith as it's poſſible to 
be had of any people in the world. I treated there with'a 
number of honourable lords and gentlemen, and treated 
honeſtly and uprightly ; I cannot ſay but they did very no- 
bly with me, we were upon the concluſion of the treaty. 
Now I would know by what authority, I mean lawful; there 
are many unlawful authorities in the world, thieves and 
robbers by the highways ; but I would know by what aytho- 
rity I was brought from thence, and carried from place to 
place, and I know not what: and when I knew what lawful 
authority, I ſhall anſwer. Remember, I am your king, your 
| lawful king, and what fins you bring upon your heads: and 
the judgment of God upon this land; think well upon it, I 
fay, think well upon it, before you go further from one fin 
to a greater: therefore let me know by what lawful autho- 
f rity I am ſeated here, and I ſhall not be unwilling to an- 
1 ſwer. In the mean time, I ſhall not betray my truſt; I 
d have a truſt committed to me by God, by old and lawful 
a deſcent, I will not betray it, to anſwer to a new unlawful 
authority: therefore reſolve me that, and you ſhall hear 
more of me. . | | 
I. Preſident. If you had been pleaſed to have obſerved 
what was hinted to you by the Court, at your firſt coming 
hither, you would have known by what authority; whie 
authority requires you, in the name of the people of England, 
of which you are elected king, to anſwer them. 
King. No, Sir, I deny that. 1 


1 


his Ld. Preſident. If you acknowledge not the authority of the 
ne Court, they muſt proceed. [1 - STR 


King. I do tell them ſo, England was never an eſective 
kingdom, but an hereditary kingdom for near theſe thouſand 
years; therefore let me know by what authority I am called 
hither : -I do ſtand: more for the liberty of my people; than 
any here that come to be my pretended judges; and _ | 


| 
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fore let me know by what lawful authority I am ſeated here, 
and I will anſwer it; otherwiſe I will not anſwer it. 
IA Prefident. Sir, how really you have managed your 
truſt, is known: your way of anſwer is to interrogate the 
Court, which rf avon not you in this condition. You 
have been told of it twice or thrice. 4 T; | 
Ling. Here is a gentleman, Licutenant-colonel Cobbet ; aſk 
him, if he did not bring me from the % of #ight by force, 
I] do not come here 25 fubenittin to the Court : I will ſtand 
as much for the privileges of the Houſe of Commons, 
rightly underſtood, as any man here whatſoever. I ſee no 
7 944 of Lords here, that may conſtitute a parliament ;' and 
the king too ſhould have been. Is this the bringing of the 
king to his parliament? Is this the bringing an end to the 
treaty in the public faith of the world? Let me fee a legal 
authority warranted by the word of God, the ſcriptures, or 
warranted br the conſtitutions of the Kingdom, and I will 
anſwer. | | pets 
L4. Preſident. Sir, you have propounded a queſtion, and 
have been anſwered. Seeing you will not anſwer, the Court 
will conſider how to proceed: in the mean time, thoſe that 
brought you hither, are to take charge of you back again, 
The Court deſires to know, whether this be all the anſwer 
you will give, or no. | 
King. Sir, I deſire that you would give me, and all the 
world, ſatisfaction in this: let me tell you, it is not a flight 
thing e are about. I am ſworn to keep the peace, by that 
duty I owe to God and my country, and I will do it to the 
laſt breath of my body; and therefore ye ſhall do well to 
fatisfy firſt God, and then the country, by what authority 
you doit: if you do it by an uſurped authority, you cannot 
anſwer. There is a God in heaven, that will call you, and 
all that give you power to account. Satisfy me in that, and 
{ will anſwer: otherwiſe I betray my truſt, and the liber. 
ties of the people: and therefore think of that, and then | 
ſhall be willing. For I do avow, that it is as great a fin to 
withſtand lawtul authority, as it is to ſubmit to a tyranni- 
cal, or any other ways unlawful authority; and therefore 
ſatisfy me in that, and you ſhall receive my anſwer. _ 
Lad. Prefident. The Court expects you ſhould give them 
a final anſwer; their purpoſe is to adjourn to Monday next, i 
you do not ſatisfy yourſelf, though we do tell you our autho- 
rity; we are ſatisfied with our authority, and, it is upon Gods 
authority and the kingdom's, and that peace you ſpeak of 
will be kept in the doing of juſtice and that's ous preſent 
work. TT | in 
ing. 
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Ling. For anſwer, let me tell you, you have ſhewn no 
awful authority to ſatisfy any reaſonable an. 
LA. Preſident. That is, in your apprehenſion; we are ſatis- 
fed that are your judge. | ER 
King. It is not my apprehenſion, nor yours neither, that 
ought to decide it. . N EET» 
IA. Preſident. The Court hath heard you, and you are to 
be diſpoſed of as they have commanded. | | | 
The Court adjourns to the painted-chamber, on Monday 
at ten of the clock'in the forenoon, and thence hither,” 


. 


15 
It is to be obſerved, that as the om was reading againſt wy 
the king, the head of his ſtaff fell off, which he wondered 
at; and ſeeing none to take it up, he ſtoops for it him- | 
C +: | 
As the king went away, facing the Court, he ſaid, I do 
not fear that, (meaning the ſword.) The people in the hall, 
as he went down the ſtairs, cry'd out, fome, God ſave the king, 
and moſt for Zuſtice, = 308 


42 


2 


ON Monday the 22d of January, upon the king's coming in, 
a ſhout was made. | e 5 

Command given by the Court to the captain of the guard, 
to fetch and take into his cuſtody, thoſe who make any diſ- 
turbance. 44 | e | 

Mr. Solicitor: May it pleaſe your lordſhip, my Lord Pre- 
ſident; I did at the laſt Court, in the behalf of the Com- 
mons of England, exhibit and give into this Court a charge 
of high-treaſon, and other high crimes againſt the priſoner 
at the bar; whereof 1 do . him in the name of the peo- 
ple of England: and the charge was read unto him, and his 
anſwer required. My lord, he was not then pleaſed to give 
an anſwer, but inſtead of anſwering, did there diſpute the 
authority of this high Court. My humble motion to this 
high Court in behalf of the kingdom of England, is, That 
the priſoner may be direRed to make a poſitive anſwer, either 
by way of confeſſion, or negation; which if he ſhall refuſe 
to do, that the matter of the charge may be taken pro con- 
M. and the court may proceed according to juſtice. 

Id. Preſident. Sir, you may remember at the laſt Court 
you were told the occation of your being brought hither, and 
vu heard a charge of high-treaſon and other high crimes 
gainſt this realm of Enoland ; you heard likewiſe, that it 
48 prayed in the behalf of the people, that you ſhould give 
n anſwer to that charge, that thereupon ſuch proceedings 
icht be had, as ſhould be agreeable to juſtice, You _ 
BEES | „then 


4 
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then pleaſed to make ſome ſcruples concerning the authority 
of this Court, and knew not by what authority you were 
brought hither ; you did divers times propound your queſ- 
tions, and were as often anſwered, that it was by authority 
of the commons of England aſſembled in parliament, that 
did think fit to call you to an account for thoſe high and ca-. 

ital miſdemeanors, wherewith you were then charged. 
dine that the Court hath taken into conſideration what you 
then ſaid, they are fully ſatisfied with their own authority, 
and they hold it fit you ſhould ſtand fatisfied with it too; 
and they do require it, that you do give a poſitive and par- 
ticular anſwer to this charge that is exhibited againſt you: 
they do expect you ſhould either confeſs or deny it; if you 
deny, it is offered in the behalf of the Kingdom to be made 
good againſt you: their authority they do avow to the 
Whole world, that the whole kingdom are to reſt ſatisfied 
in, and you are to reſt ſatisfied with it. And therefore you 
are to loſe no more time, but to give a poſitive anſwer there 
unto, | > 
King: When I was here laſt, it is very true, I made that 
ueſtion ; and truly if it were only my own particular cafe, 
1 would have ſatisfied myſelf with the proteſtation I made 
the laſt time I was here againſt the legality of this Court, 
and that a king cannot be tried by any ſuperior juriſdiction 
on earth: but it is not my caſe alone, it is the freedom and 
the liberty of the yon of England: and da you pretend 
what you will, I ſtand more for their liberties. For if 
power without law may make laws, may alter. the funda- 
| mental laws of the kingdom, I do not know what ſubject he 
1 is in England, that can be ſure of his life, or any thing that 
| he calls his own: therefore, when that I came here, I did 
expect particular reaſons to know by what law, what autho- 
rity you did proceed againſt me here. And therefore I am 

a little to ſeck what to ſay to you in|this particular, becauſe 
the affirmative is to be proved, the negative often is very 
hard to do; but fince I cannot perſuade you to do it, I ſhall 


tell you my reaſons as ſhort as I can. 

My reaſons why in conſcience and the duty I owe to God 
firſt, and my people next, for the preſervation of their lines 
liberties, and eſtates, I conceive I cannot anſwer this, till ! 
be ſatisfied of the _— of it, NET 

All proceedings againſt any man whatſoever— _ 

Ld. Preſident. Sir, 1 muſt interrupt you, which I would 
not do, but that what you do is not agreeable to the pio- 


ceedings of any Court of juſtice : you are about to enter 
] 


%. 


'argyem nt, and diſpute concerning the authority of t 
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Court, before whom you appear as a. priſoner, and are 
charged as an high delinquent; if you take upon you to 
diſpute the authority of the Court, we may not do it, nor 
will any Court give way unto it: you are to ſubmit unto 
it, you are to give a punctual and direct anſwer, whether 
you will anſwer your charge or no, and what your anſwer 


Is, | | | 5 
Ling. Sir, by your favour, I do not know the forms of 
law; I do know law and reaſon, though I am no lawyer 
profeſſed, but I know as much law as any gentleman in 


libertics of the people of England more than you do: and, 
therefore, if I ſhould impoſe a belief upon any man, with- 
out reaſons given for it, it were unreaſonable ; but I.muſt 
tell you, that that reaſon that I have, as thus informed, I 
cannot yield unto it. | WE | 

Ld. Preſident. Sir, J muſt interrupt you, you may not be 
permitted: you ſpeak of law and reaſon; it is fit there 
ſhould be law and reaſon, and there is both againſt you. 
Sir, the vote of the Commons of England aflembled in 
parliament, it is the reaſon of the kingdom, and they are 
theſe that have given to that law, according to which you 


Un ſhould have ruled and reigned. Sir, you are not to diſpute 
n our authority, you are told it again by the Court. Sir, it 
d will be taken notice of, that you ſtand in contempt of the 
id Court, and your contempt will be recorded accordingly. 

N . King. I do not know how a king can be a delinquent; 


but by any law that ever I heard of, all men (delinquents 
or what you will) let me. tell you, they may put in de- 
murrers againſt any proceeding as legal: and I do demand 
that, and demand to be heard with my reaſons; if you 


no- deny that, you deny reaſon. 8 £ 
am a 23 Sir, you have offered ſomething to the 
uſc Court; I ſhall ſpeak ſomething unto you, the ſenſe of the 
ery Court. Sir, neither you, nor any man, are permitted to 


diſpute that point; you are concluded; you may not de- 
mur to the juriſdiction of the Court: if you do, I muſt 
let you know, that they over-rule your demurrer; they fit 
here by the authority of the Commons of England, and all 
your predeceſſors and you are reſponſible to them. | 

King. I deny that; ſhew me one precedent, 

LA. hy ar Sir, you ought not to interrupt while the 
Court is ſpeaking to you. This point is not to be debated 
by you, neither will the Court permit you to do it; if 
you offer it by way of demurrer to the juriſdiction of the 

| M | Court, 


Englund; and therefore (under favour) I do plead for the , 
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Court, they have conſidered of their jui 
affirm their own juriſdiction. 

King. I fay, Sir, by your favour, that 
England was never a court of judicature 
how they came to be ſo. : 

Ld. Preſident. Sir, you are not to 
in that ſpeech and theſe diſcourſes. 

Then the Clerk of the Court read as fc 

« Charles Stuart, King of Englund, you 


be p 
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the Gem of 
: I would know 


ermitted to go on 


loweth: | 
have been accuſed, 


on the behalf of the people of England 
and other high crimes; the Court have d 
ought to anſwer the ſame.” | 

+ ag will anſwer the ſame, ſo ſoon 
authority you do this. 

Ld. Preſident. If this be all that you w 
tlemen, you that brought the priſoner hith 
him back again. | 5 

King. 1 do require that I may give in 


do not anſwer, and give me time for that, 


Ld. 1 5p Sir, 'tis not for priſoners 
King. Priſoners! Sir, I amnot anordin 
Ld. Preſident. The Court hath conſide 
diction, and they have already affirmed 
if you will not anſwer, we ſhall give or 
default. | 
King. You never heard my reaſons yet. 

Ia. Preſident. Sir, your reaſons are not 

the highett juriſdiction. 

King. Shew me that juriſdiction where 
heard. | 
Id. Preſident. Sir, we ſhew it you here, 

England; and the next time you are f 


of high treaſon, 
termined that you 


sI know by what 


i 
ill ſay, then, gen- 
er, take charge of 


my reaſons why I 


to require. 

ary priſoner, 

red of their juriſ- 
their juriſdiction ; 
der to record your 


to be heard againſt 
reaſon is not to be 
the Commons of 


rought, you will 
t; and, it may de, 


know more of the pleaſure of the Cour! 
their final determination. 
King. Shew me where ever the Houſe o 
Court of judicature of that kind, 
Id. . e Serjeant, take away the 
King. Well, Sir, remember that the k 
to give in his reaſons for the liberty and 
ſubjects. 
£4. Preſident. Sir, you are not to have 
language: how great a friend you have be 
liberties of the people, let all England and 
King. Sir, under favour, it was the libe 
laws of the ſubject, that ever I took— 


Commons was 4 


riſoner. 
ing is not ſuffered 


freedom of all his 


liberty to uſe this 
en to the laws and 
| the world judge. 
rty, freedom, and 
—defended myſclt 
e 


„ 


for the laws. 


Ld. Preſident. The command of the Court mult be obey 
ed; no anſwer will be given to the charge, . - | 

King, Well, Sir! © WE . 

And ſo he was guarded forth to Sir Robert Cotton houſe. 


the juriſdiction by word of mouth, thought fit to leave 
them in writing, to the more impartial judgment of poſte- 
rity, as followeth: | ag 


« HAVING already made my »proteſtations, not only 
againſt the illegality of this pretended court, but alſo, that 


as a delinquent ; I would not any more open my mouth upon 
this occaſion, more than to refer myſelf to what I have 
ſpoken, were I in this caſe alone concerned: but the duty I 


people, will not ſuffer me at this time to be ſilent. For 
how can any free-born ſubject of Englund call life, or any 
thing he poſſeſſeth, his own, if power without right, daily 
make new, and abrogate the old fundamental ways of the 
land, which I now take to be the preſent caſe? Where- 
fore, when I came hither, I expected that you would have 
endeavoured to have ſatisfied me concerning theſe grounds 
which hinder me to anſwer to your pretended impeach- 
ment: but, ſince I ſee that nothing I can ſay will move you 
to it, (though negatives are not ſo naturally proved as affir- 
matives) yet I will ſhew you the reaſon why I am confident 


lon, ſeek to impoſe a belief upon my ſubjects. a 

There is no proceeding juſt againſt any man, but what 
is warranted either by God s Jaws, or the municipal laws of 
the county where he lives*. Now I am moſt confident this 


day's proceeding cannot be warranted by God's law; for, on 


the eontrary, the authority of obedience unto kings is elear- 


ly warranted, and ſtrictly commanded both in the Old and 
ew Teſtament; which if denied, I am ready inſtantly to 


prove, | - 
And for the queſtion now in hand, there it is ſaid, that 
Where the word of a king is, there is power; and who 


M 2 may 


— 
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with arms; I never took up arms againſt the people, but 


His majeſty not being ſuffered to deliver his reaſons againſt | 


no earthly power can juſtly call me (who am your king) in queſtion 


owe to God in the preſervation of the true liberty of my 


you cannot judge me, nor, indeed, the meaneſt man in 
England; for I will not, like you, without ſhewing a rea- 


1 . * Hereabout I was ſtopped, and not ſuffered to ſpeak aay more concern - 
ing reaſons, 7 | : | 


i 


> — — DJ 
1 


— — — 
fe 2 - , , 
7 


—— Loon Bing A —— Re ery 


156 THE TRIAL OF CHARLES 1 | 
may ſay unto him, What doſt thou?” Feel, viii. 4. Then 


for the law of this land, I am no leſs confident that no 
learned lawyer will affirm, That an impeachment can lie 
inſt the king, they all going in his name: and one of 


their maxims is, That the king can do no wrong. Beſides, 


the law upon which you ground your proceedings, muſt be 
either old or new; if old, ſhew it; if new, tell what au- 


thority, warranted by the fundamental laws of the land, 


hath made it, and when. But how the Houſe of Com- 


mons can erect a Court of judicature, which was never one 


itſelf, (as is well known to all lawyers) I leave to God and 
the world to judge. And it were full as ſtrange, that they 
ſhould pretend to make laws without king or lords houſe, 
to any that have heard ſpeak of the laws of England. 

And admitting, but not granting, that the people of 
England's commiſſion could grant your pretended power, 1 
ſee nothing you can ſhew for that; for certainly you never 
aſked the queſtion of the tenth man in the kingdom: and 
in this way you manifeſtly wrong even the pooreſt plough- 
man, if you demand not his free conſent ; nor can you pre- 
tend any colour for this your pretended commiſſion, without 
the conſent at leaſt of the major part of every man in An- 
land, of whatſoever quality or condition, which I am ſure 
you never went about to ſeek; ſo far are you from having 
it. Thus you ſec that I ſpeak not for my own right alone, 


as I am your king, but alfo for the true liberty of all my 


ſubjects; which conſiſts not in the power of government, 
but 1n living under ſuch laws, ſuch a government, as may 
give themſelves the beſt aſſurance of their lives, and pro- 
perty of their goods. Nor in this mult or do I forget the 
privileges of both houſes: of parliament, which this day's 
proceedings do not only violate, but likewiſe occaſion the 
greateſt breach of their publick faith, that (I believe) ever 
was heard of: with which I am far from charging the two 
houſes; for all pretended erimes laid againſt me bear date 
Jong before this treaty at Newport, in Which I have con- 
cluded as much as in me lay, and hopefully expecting the 
houſes agreement thereunto, I was ſuldenty ſurpriſed and 
hurried from thence as a priſoner : upon which account 
am againſt my will brought hither; where, ſince I am 
come, I cannot but, to my power, defend the ancient laws 
and liberties of this kingdom, together with my own jut 
right. Then, for any thing 1 can ſee, the higher houſe 18 
totally excluded. And for the Houſe of Commons, it is 
too well known that the major part of them are detained or 


deterred from fitting ; ſo as, if I had no other, this were 
SER, f | ſufficient 


— 
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ſufficient for me to proteſt againſt the lawfulneſs of your 
retended court. Beſides all this, the peace of the king- 
dom is not the leaſt in my thoughts; and what hopes of 
ſettlement is there, ſo long as power reigns without rule 
or law, changing the whole frame of that government un- 
der which this kingdom hath flouriſned for many hundred 
years? (Nor will I ſay what will fall out, in caſe this 
lawleſs, unjuſt proceeding againſt me does go on.) And be- 
lieve it, the Commons of England will not thank you for 
this change; for they will remember how happy they have 
| bcen of late years under the reign of Queen Elizabeth, the 
king my father, and my ſelf, until the beginning of theſe 
unhappy troubles, and will have cauſe to doubt that they 
ſhall never be ſo happy under any new. And by this time 
it will be too ſenſibly evident that the arms I took up were 
only to defend the fundamental laws of this kingdom, 
againſt thoſe who have ſuppoſed my power hath totally 
changed the ancient government. | „ 

« Thus having ſhewed you briefly the reaſons why L 
cannot ſubmit to your pretended authority, without vio- 
lating the truſt which ig have from God for the welfare 
and liberty of my people; I expect from you either clear 
reaſons to convince my judgment, ſhewing me that I am 
in an error, (and then I will truly anſwer) or that you will 
withdraw your proceedings.” | „ 


Die I intended to ſpeak in Weſtminſter Hall, n Monday, | 
January the 22d; but, againſt reaſon, was hindered to ſhew 
my reaſons. | | 9 


ON Tueſday, the 23d of January, the king comes in 
with his guard, looks with an auſtere countenance upon the 
Court, and ſits down. | TP 
Ar. Cook, Solicitor General. May it pleaſe your lordſhip, 

my Lord Preſident; this is now the third time that, by 
the great grace and favour of this high Court, the priſoner 
| hath been brought to the bar before any iſſue joined in the 
cauſe, My lord, I did at the firſt Court exhibit a charge 
againſt him, containing the higheſt treaſon that ever was 
wrought upon the theatre of England; That a king of Eng- 
land, truſted to keep the law, that had taken an oath ſo to 
do, that had tribute paid him for that end, ſhould be guilty 
of a wicked deſign to ſubvert and deſtroy our laws, and 
introduce an arbitrary and tyrannical government, in defi- 
ance of the Parliament and their authority, ſet up his 
ltandard for war againſt his Parliament and people: _ 


/ 
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did humbly pray, in the behalf of the people of England, 
that he might ſpeedily be required to make an anſwer to the 


charge. 


But, my lord, inſtead of making any anſwer, he did 
then diſpute the authority of this high Court. Your lord- 


ſhip was pleaſed to give him a further day, to conſider, 


and to put in his anſwer; which day being yeſterday, I did 
humbly move, that he might be required to give a direct 
and poſitive anſwer, either by denying or confeſſion of it: 


but, my lord, he was then pleaſed for to demur to the ju- 


riſdiction of the Court; which the Court did then over- 
rule, and commanded him to give a direct and poſitive an- 
ſwer. My.Jord, beſides this great delay|of juſtice, I ſhall 


now humbly move your lordſhip for ſpeedy judgment againft 


him. My lord, I might preſs your [lordſhip upon the 
whole, that according to the known rules of the law of 
the land, That if a priſoner ſhall ſtand as contumacious in 
contempt, and ſhall not put in an iffuable plea, guilty or 
not guilty of the _— given againſt him, whereby he may 
come to a fair trial; That, as by an implicit confeſſion, it 
may be taken pro confeſſo, as it hath been done to thoſe who 


have deſerved more favour than the priſoner at the bar has 


done. But beſides, my lord, I ſhall humbly preſs your 
lordſhip upon the whole fact. The Houſe of Commons, 
the ſupreme authority and juriſdiction of the kingdom, they 
have declared, That it is notorious, that the matter of the 

charge is true, as it is in truth, my lord, as clear as eryſ- 
tal, and as the ſun that ſhines at noon- day: which if your 
lordſhip and the Court be not ſatisfied in, I have notwith- 
ſtanding, on the people of Hnglund's behalf, ſeyeral wit- 
neſſes to produce, And therefore I do humbly pray, and 
yet I muſt confeſs it is not ſo much I as the innocent blood 
that hath been ſhed, the cry whereof is very great for ju: 
tice and judgment; and therefore I do humbly pray, that 
ſpeedy judgment be pronounced againſt the priſoner at the 

ar. 


Ld. Pr:fident. Sir, you have heard what is moved by the 


counſel on the behalf of the kingdom againſt 2_ Sir, 


you may well remember, and if you db not, the Court can- 
not forget What dilatory dealings the Court hath found at 
your hands. You were pleaſcd to propound ſome queſtions, 
you have had our reſolution upon them. You were told, 
over and over again, That the Court did affirm their own 
juriſdiction; that it was not for you, nor any other man, 
to diſpute the juriſdiction of the ſupreme and higheſt au- 


thority of England, from which there is no appeal, and 
| touching 
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touching which there muſt be no diſpute: yet you did perſiſt 
in ſuch carriage, as you gave no manner of obedience, nor 
did you acknowledge any authority in them, nor the high 
Court that conſtituted this Court of juſtice. 5 
Sir, I muſt let you know from the Court, that they are 
very ſenſible of theſe delays of yours, and that they ought 
not, being thus authoriſed by the ſupreme Court of England, 
to be thus trifled withal ; and that they might in juſtice, if 
they pleaſed, and according to the rules of juſtice, take 
advantage of theſe delays, and proceed to pronounce judg- 
ment againſt you: yet nevertheleſs they are pleaſed to give 
direction, and on their behalfs I do require you, that you 
make a poſitive anfwer unto this charge that is againſt you, . 
Sir, in plain terms, gre 05ſt knows no reſpe& of perſons ; 
you are to give your poſitive and final anſwer in plain Eng- 
lib, whether you be guilty or not guilty of theſe treaſons 
laid to your charge. x 2 | 
The king, after a little pauſe, ſaid, | 

When I was here yeſterday, I did deſire to ſpeak for the 
liberties of the people of England; I was interrupted: 1 
deſire to know yet whether I may ſpeak freely or not. 

Ld. Prefident. Sir, you have had the reſolution of the 
Court upon the like queſtion the laſt day; and you were 
told, that having ſuch a charge of ſo high a nature againſt 
you, and your work was that you ought to acknowledge 
the juriſdiction of the Court and to anſwer to your charge. 
Sir, if you anſwer to your charge, which the Court gives 
you leave now to do, though they might have taken the ad- 
vantage of your contempt ; yet, if you be able to anſwer 
to your charge, when you have once anſwered, you ſhall 
be heard at large, make the beſt defence you can. But, 

Sir, I muſt let you know from the Court, as their com- 
mands, that you are not to be permitted to ifſue out into 
any other diſcourſes, till ſuch time as you have given a po+ 
ſitive anſwer concerning the matter that is charged upon 
YOu, TS 

King. For the charge, I value it not a ruſh, it is the li- 
berty of the people ot England that I ſtand for. For me 
to acknowledge a new Court that I never heard of before, 
| that am your king, that ſhould be an example to all the 
people of England tor to uphold juſtice, to maintain the old 
laws; indeed I do not know how to do it. You ſpoke very 
well the firſt day that I came here, (on Saturday) of the 
obligations that I had laid upon me by God, to the main- 
 enance of the liberties of my people; the ſame obligation 
you ſpake of I do acknowledge to God that I owe to wn, 

| 85 an 
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3 I, 


and to my people, to defend as much as in me lies the an- 


cient laws of the kingdom: therefore, 


until that I may 


know that this is not againſt the fundamental laws of the 


kingdom, by your favour I can put in no particular an- 


ſwer. If 


Here being interrupted, he ſaid, 

By your favour, you ought not to ir 
came here I know not, there's no law 
king your priſoner. I was in a treaty 
of the kingdom, that was the known- 
of parliament that was the repreſentati 
—4 when that I had almoſt made an en 


u will give me time, I will ſhew you my rea- 
ſons why I cannot do it, and this 1075 


terrupt me: how I ' 
for it to make your 
on the public faith 
two houſes 
ve of the Kingdom; 
d of the treaty then 


was hurried away, and brought hither: and there- 
ore | 
Here the Lord Preſident ſaid, Sir, you muſt know the 
pleaſure of the Court. | | 
King. By your favour, Sir. it N 
Ld. Preſident. Nay, Sir, by your favour, you may not be 
rmitted to fall into thoſe diſcourſes; you appear as a de- 
Iinquent, you have not acknowledged the authority of the 
Court, the Court craves it not of ybu: but ance more 
they command you to give your poll ive anſwer.— Clerk, 
do your duty. | 
ing. Duty, Sir! 
he clerk reads, . 
* Charles Stuart, King of England, you are accuſed in the 
behalf of the Commons of England of divers high erimes 
and treaſons, which charge hath been read unto you; the 
Court now requires you to give your poſitive and final an- 
ſwer, by way of confeſſion or denial of the charge.“ 
King. Sir, I ſay again to you, ſo that I might give ſatiſ- 
faction to the people of Englund of the clearneſs of my 
proceeding, not by way of anſwer, not in this way, but 
to ſatisfy them that I have done nothing againſt that truſt 
that hath been committed to me, I would do it: but to 
acknowledge a new Court, againſt their privileges, to alter 
"= fundamental laws of the kingdom, Ur, you muſt ex- 
cuſe me. ; 
II. Preſiderit. Sir, this is the third time that you have 
| n diſowned this Court, and put an affront upon it: 
ow far you have preſerved the privileges of the people, 
your actions have ſpoke it; but truly, Sir, mens' intentions 
ought to be known by their actions; you have written your 
meaning in bloody characters throughout the whole king- 


dom, But, Sir, you underſtand the pleaſure of the — 4 
1 : — le, 
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Clerk, record the default. And, gentlemen, you 

that took charge of the priſoner, take him back again. 

= Kine, I will only ſay this one word more to you: if it 

were only my own particular, I would not ſay any more, 

nor interuſt 5 =, | | g - "TY 
Ld. Preſident. Sir, you have heard the pleaſure of the _. 

Court, and you are {notwithſtanding you will not underſtand 

it) to find that you are before a Court of juſtice. 


ON the 24th. of January the commiſſioners proceeded to 
take the examination of witneſſes in writing, in the Painted 
Chamber, and on the 25th the witneſſes atteſted the truth of 
their depoſitions, in open Court upon oath. 1 5 

— depoſed, that the king began the war in the 
month of Fuly, 1642, and others, that he charged at the 
head of his troops at Edge hill, Cropredy-Bridge, Spins 8 

Naſeby, Sc. whereby they propoſed to ſhew that his majeſty 

was the author of the war, and the occaſion of the blood 

that had been ſhed. | 1 | 
They endeavoured alſo to prove that the king was inſin- 
cere in his treaties with the parliament ; for which purpoſe, 

Henry Gooche, of Gray's Inn, was produced as a witneſs, who 

depoſed that he waited on his majeſty at the Iſe of Wight, 
and acquainted him, that he had many friends: that, fince 
he was pleaſed to juſtify the parliament in taking up arms, 
moſt of the Preſbyterian party, both ſoldiers and others, 
would ſtiek cloſe to him. To which the king anſwered, 
that he would have his old friends know, though for the 
preſent he was content to give the parliament leave to call 
their own war what they pleaſed, yet that he neither did at 
that time, or ever could decline the juſtice of his own cauſe: 
the deponent alſo told the king, that his buſineſs was much 
retarded, becauſe his friends wanted commiſſions to act un- 
der, to which the king anſwered, while he was engaged in a 
treaty with the parliament, he could not in honour iſſue out 
any commiſſions ; but if the deponent would apply to his Ty 
they might have any commiſſion they defired, and he would * _ 
order the marquis of Hertford, to write to his ſon in his name. 

Richard Price, a London ſerivener, alſo depoſed, that the -- 
ing's agent in London tampering with the Independents, to- 
draw them off from the parliament, and being diſcovered, the 
committee of ſafety directed thoſe that were tampered with, 
to comply ſeemingly with the king's agents: and the deponent, . 
having obtained a ſafe conduct thereupon, attended the 
King at Oxford in Fanuary 1743, to treat with his majeſty on 
that ſubject, When his majeity obſerved to the * 
that 


= 


him, he would grant them whatever 
defire, | | 


| ſhall not give any occaſion of interruption, and it is only in 


conſidered of the charge, they have conſidered of the contt- 
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that the Independents were the moſt active men in the king. 


word of a king, if they would join him, and be as active 


dom againſt him, and deſired the deponent would endeagour 
the bringing them over to his intereſt; promiſing on the 


for him, againſt the parliament, as _ had been againſt 
recdom they could 


Saturday 27th January, as the King came in, a cry was 
made in the hall tor Execution, Juſtice, Exccution. 

Hing. I ſhall deſire a word to be heard a little, and J 
hope 1 ſhall give no occaſion of interruption. 

Ld. Preſident. You may anſwer in your time; hear the 


Court firit. | . 
King. If it pleaſe you, Sir, I defire to be heard, and J 


a word: a ſudden judgment | 
Id. Prefident. Sir, you ſhall be heard in due time, but 
you are to hear the Court firſt. | 
King. Sir, I deſire, it will be in order to what I believe 

the Court will ſay; and therefore, Sir, an haſty judgment 
is not ſo ſoon recalled. | | 

IA. Preſident, Sir, you ſhall be heard before the judgment 
be given, and in the mean time you may forbear, 

. ing. Well, Sir, ſhall I be heard befor®the judgment be 

iven | 

. L2. Preſident. Gentlemen, it is well known to all, or 
moſt of vou here preſent, that the Priſoner at the bar hath 
been ſeveral times convened and brought before the Court to 
make anſwer to a charge of treaſon, and other high erimes 
exhibited againſt him in the name of the people of Eugland: 
to which charge being required to anſwer, he hath been ſo far 
trom obeying the commands of the Court by ſubmitting to 
their juſtice, as he began to take upon him to offer reaſoning 
and debate unto the authority of the Court, and of the high 
Court that conſtituted them to try and judge him: but being 
over-ruled in that, and required to als his anſwer, he was 
ſtill pleaſed to continue contumacious, and to refuſe to ſub- 
mit or anſwer. Hereupon the Court, that they may not be 
wanting to themiclves, to the truſt repoſed in them, nor 
that any man's wilfulneſs prevent juſtice, they have thought 
t to take the matter into their conſideration ; they have 


macy, and ot that contcilion, which in law doth ariſe upon 
| that 


» Here a lady (Lady Fairfax) interrupted the court, ſaying, * Nt 
half the pecple;“ but the was ſoon ſilenced. 
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that contumacy: they have likewiſe conſidered of the noto- 
riety of the fact charged upon this priſoner, and upon the 
whole they are reſolved, and have agreed upon a ſentence 
to be now pronouneed againſt this priſoner: but in reſpe&t*' _ 
he doth defire to be heard, before the ſentence be read and 
ronounced, the Court hath reſolved that they will hearhim. 
Yet Sir, thus much I muſt tell you before-hand, which you 
have been minded of at other Courts, that if that you have 
to ſay, be to offer any debate concerning juriſdiction, you 
are not to be heard in it; you have offered it formerly, and 
vou have indeed ſtruek at the root, that is, the power and 
ſupreme, authority of the Commons of England, which this 
Court will not admit a debate of; and which indeed is an 
irrational thing in them to do, being a Court that acts upon 
authority derived from them, that they ſhould preſume to 
judge upon their ſuperior, from whom there is no appeal. 
But, dir, if you have any thing to ſay in defence of yourſelf 
concerning the matter charged, the Court hath given me in 
command to let you know they will hear you. 2. 
King. Since that I ſee that you will not hear any thing of 
debate concerning that which I confeſs I thought moſt ma- 
terial for the peace of the kingdom, and tor the liberty of 
the ſubject, I ſhall wave it; I ſhall ſpeak nothing to it, but 
only I muſt tell you, that thys many a day all things have 
been taken away trom me, but Mat, that Icall more dear tome 
than my life, which is my conſeience and my honour: and 
if I had reſpect to my lite more than the peace of the king- 
dom, the liberty of the ſubject, certainly I ſhould have made 
a particular defence for myſelt; for by that at leaſtwiſe I 
might have delayed an ugly ſentence, which I believe will 
pals upon me. Therefore certainly, Sir, as a man, that 
hath ſome underſtanding, ſome knowledge of the world, if, 
that my true zeal to my country had not over-borne the care 
that I have of my own preſervation, I ſhould have gone 
another way to work than that I ghave done. Now, Sir, 1 
conceive, that an haſty ſentence once paſſed, may ſooner be 
repented than recalled ; and truly the telt-fame deſire that I 
have tor the peace of the kingdom, and the liberty of the 
ſubject, more than my own particular, does make me at laſt 
dclire, that having ſomething for to ſay that. concerns both, 
geſire before ſentence be given, that I may be heard in the 
Painted-chamber before the Lords and Commons. - This 
delay cannot be prejudicial to you, whatſoever I ſay; if that 
ay no reaſon, thoſe that hear me mult be judges ; I cannot 
be judge of that, which I have: if it be reaſon, and really 
lor the welfare of the kingdom, and the liberty of the ſub- 
jc 


ject, I am ſure on't, very well it is worth the hearing, 


tend, I hope it's real, the liberty of the ſubject, the peace of 


this Court; yet, Sir, to this give me leave to ſay, I would 
thing, but that which is for the peace of the kingdom, and 


will, I will withdraw. 


— 


. 
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therefore I do-conjure you, as you love that which ygu pre- 


the kingdom, that you will grant me the hearing, before a 
ſentence be paſt. I only deſire this, that you will take this 
into your conſideration, it may be you have not heard of it 
before-hand ; if you will, I will retire, and you may think 
of it: but if I cannot get this liberty, I do here proteſt, that 
ſo fair ſhows of liberty and peace, are pure ſhows, and not 
otherwiſe, fince you will not hear your king. 

£4. Preſident. Sir, you have now ſpoken. 
King. Yes, Sir. DET 

L4. dee And this that you have ſaid is a further de. 
clining of the juriſdiction of this Court, which was the thing 
wherein you were limited before. . 

King. — excuſe me, Sir, for my interruption, becauſe 
you miſtake me; it is not a declining| of it, you do judge 
me before you hear me ſpeak: I fay it will not, I do not 
decline it, though I cannot acknowledge the juriſdiction of 


do it though I do not by this acknowledge it, I do proteſl 
it is not the declining of it, ſince I ſay, it that I do ſay any 


the liberty of the ſubject, then the ſhame is mine. Now 
defire that you will take this into your conſideration; if you 


Ld. Preſident. Sir, this is not altogether new that you have 
moved unto us, not altogether new to us, though it is the 
firſt time in perſon you have offered it to the Court. vir, 
you ſay you do not decline the juriſdiction of the Court. 

King. Not in this that I have ſaid. 

Ld. Prejident. 1 underſtand you well, Sir; but nevertheleſs, 
that which you have offered, ſeems to be contrary to that 
ſaying of yours; for the Court are ready to give a ſentence: 
it is not as you ſay, that they will not hear their king; for 
they have been ready to hear you, they have patiently wait- 
ed your pleaſure for three Courts together, to hear what you 
would ſay to the people's charge againſt you, to which you 
have not vouchſated to give any anſwer at all. Sir, this 
tends to a further delay: truly, Sir, ſuch delays as thele, 
neither may the kingdom, nor juſtice well bear : you have 
had three ſeveral days to have offered in this kind whit 
you would have pleated. This Court is founded upon that 
authority of the Commons of Englund, in whom relts tit 
ſupreme juriſdiction ; 'that which you now tender, 15 t 
have another juriſdiction, and a co-ordinate juriſdiction. / 

a | | 


know 


. 
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know very well you expreſs yourſelf, Sir, that not witnſtand- 


Painted-chamber, yet nevertheleſs you would proceed on 
here, I did hear you ſay ſo. But, Sir, that you would offer 
there, whatever it is, it muſt needs be in delay of the juſ- 
tice here; ſo as if the Court be reſolved, and prepared for 
the ſentence, this that you offer they are not bound in juſ- 
tice to grant: but, Sir, according to what you ſeem to de- 
fire, and becauſe you ſhall know the further pleaſure of the 
Court, upon that which you have moved, the Court will 
withdraw for a time. 

King. Shall I withdraw? | 

Ld. Preſident. Sir, you ſhall know the pleaſure of the 
Court preſently. The Court withdraws for half an hour 
into the Court of Wards. | | 1 8 85 
Serjeant at Arms. The Court gives command, that the pri- 
ſoner be withdrawn: and they give order for his return 
i 5 | | | 
The Court withdraws for half an hour, and returns. 

Id. Preſident. Serjeant at Arms, ſend for your priſoner, 
Sir, you were pleaſed to make a motion here to the Court 
to offer a deſire of yours, touching the propounding of ſome- 
what to the Lords in the Painted- chamber, for the peyos 
of the kingdom: Sir, you did, in effect, receive an anſwer 
before the Court adjourned ; truly, Sir, their withdrawing 
and adjournment was pro forma tantum ; for it did not ſeem 
to them that there was any diffieulty in the thing: they 
have conſidered of what you have moved, and have conſider- 
ed of their own authority, which is founded, as hath been 
often ſaid, upon the ſupreme authority of the Commons of 
England, aſſembled in parliament : the Court acts according 
to their commiſſion, Sir, the return I have to you from the 
Court, is this: that they have been too much delayed by 
you already, and this that you now offer, hath occaſioned 
lome little further delay; and they are judges appointed by 
the higheſt judges; and judges are no more to delay, than 
they ate to deny juſtice: they are good words in the great 
od Charter of England; Nulli negabimus, nulli vendemus, nulli 
d/fferemus juſtitiam. There mult be no delay; but the truth 
's, dir, and fo every man here obſerves it, that you have 
much delayed them in your contempts and defaults, for 
which they might long ſince have proceeded to judgment 
againlt you; and notwithſtanding what you have offered, 
they are reſolved to proceed to puniſhment, and to judgment, 
and that is their unanimous reſolution. 


King. 


ing that you would offer to the Lords and Commons in the 
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King. Sir, I know it is in vain for me to diſpute, I am ng 
ſceptic for to deny the power that you have; I know that 
you have power enough: Sir, I confeſs, I think it would 

ave been for the kingdom's peace, if you would have taken 

the pains for to have ſhewn the lawfulneſs of your power; 
for this delay that I have deſired, I confeſs it is a delay, but 
it is a delay very important for the peace of the kingdom; 
for it is not my perſon that I look on| alone, it is the king- 
dom's welfare, and the kingdom's peace; it is an old ſen- 
tence, That we ſhould thir K long, before we reſolve of great 
matters. Therefore, Sir, I do ſay again, that I do put 
at your doors all the inconveniency off an haſty ſentence, [ 
confeſs I have been here now, I think, this week; this day 
eight days was the day I came here hr{t, but a little delay 
of a day or two further may give peace; whereas an haſty 
judgment may bring on that trouble and perpetual inconve- 
niency to the kingdom, that the child that is unborn may 
repent it: and therefore again, out of the duty I owe to 
God, and to my country, I do defire that I may be heard by 
the Lords and Commons in the Painted-chamber, or any 
other chamber that you will appoint me. 

Ld. Prejident. Sir, you have been already anſwered to 
what you even now moved, being the ſame you moved be- 
fore, fince the reſolution and the judgment of the Court in 
it: and the Court now requires to know whether you have 
any more to ſay for yourſelf, than you have ſaid, before 
they proceed to ſentence? | 

King. 1 fay this, Sir, that if you will hear me, if you will 
but give this delay, I doubt not but I ſhall give ſome fatis- 
faction to you all here, and to my people after that; and 
therefore I do require you, as you will anſwer it at the 
dreadful day of judgment, that you will conſider it once 

ain. 

Ld. Preſident. Sir, T have received directions from the 
Court. | | | | 

King. Well, Sir. | 
ILA. Preſident. If this muſt be re-enforced, or any thing of 
this nature, your anſwer muſt be the ſame; and they will 
procced to ſentence, if you have nothing more to ſay, _ 
King. Sir, I have nothing more to|fay, but I ſhall defire, 
that this may be entered what I have ſaid. 16 

Ld. Prejident. The Court then, Sir, have ſomething elſe 
to ſay to you; which, although I know it will be very un 
acceptable, yet notwithſtanding they are willing, and are fe- 
ſolved to diſcharge their duty. 355 | "5 

' 
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Sir, you ſpeak yery well of a precious thing, which ou 
call peace: and it had been much to be wiſhed that God 
had put it into your heart, that you had as effectually and 
really endeavoured and ſtudied the peace of the kingdom, as 
now in words you ſeem to pretend: but, as you were told 
the other day, actions mult expound intentions; yet actions 
have been clean contrary. And truly, Sir, it doth appear 
plainly enough to them, that you have gone upon very er- 
roneoùs principles: the kingdom hath felt it to their ſmart; 
and it will be no eaſe to you to think of it: for, Sir, you 
have held yourſelf, and let fall ſuch language, as if you had 
been no ways ſubje& to the law, or that the law had not. 
been your ſuperior. Sir, the Court is very ſenſible of it, and 


Ihope ſo are all the underſtanding people of England, that the 


law is your ſuperior ; that you ought to have ruled according 
to the law; you ought to have done ſo. Sir, I know very 
well your pretence. hath been that you have done ſo: but, 
Sir, the Ae hath been, who ſhall be the expoſitors of 
this law: Sir, whether you and your party, out of Courts of 
Juſtice, ſhall take upon them to expound law, or the Courts, 
of juſtice, whoare the expounders? nay, the ſovereign and the 
high Court of Juſtice, the Parliament of England, that are. 
not only the higheſt expounders, but the ſole makers of the 
law? Sir, for you to ſet yourſelt with your ſingle judgment, 
and thoſe that adhere unto you, to ſet yourſelt againſt the 
higheſt Court of Juſtice, that is not law. Sir, as the law is 
your ſuperior, ſo truly, Sir, there is ſomething that is ſuperior 
to the law, and that is indeed the parent or author of the law, 
and that is the people of England: for, Sir, as they are thoſe 
that at the firſt (as other countries have done) did chuſe ta 
themſelves this form of government even for juſtice ſake, 
that juſtice might be adminiſtered, that peace might be pre- 
ſerved ; ſo, Sir, they gave laws to their governors, accord- 
ing to which they ſhould govern: and if thoſe laws ſhould 
have proved inconvenient or prejudicial to the public, they 
had a power in them, and reſerved to themſelves, to alter as 
they ſnould ſee cauſe. Sir, it is very true what ſome of your 
ide have ſaid, Rex non habet =—_ in regno, ſo they: this 
Court will ſay the ſame, while king, that you have not your 
peer in ſome ſenſe, for you are major ſingulis: but they will 
avcr again that you are minor univer/is. And the ſame author 
tells you, that non debet ofſe major es in regno ſus in exhibitions 
Juris, mininius autem eſſe debet in judicio ſuſcipiendo. +. 

This we know to be law, Kex habet ſuperiorem, Deum & Le- 
zem eliam & Curiam, fo ſays the ſame author. And truly, Sir, 
be makes bold to go a little further, Debent ei ponere franum ; 


q --. —_ 
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They 4 to bridle him. And, Sir, we know very well the 
ſtories of old: thoſe wars that were called the barons wars, 
when the nobility of the land did ſtand out for the liberty 
and property of the ſubject, and would not ſuffer the kings, 
that did invade, to play the tyrant freer, but call them to 
account for it; we know that truth, that they did franu 
ponere. But, Sir, if they do forbear to do their duty now, 
and are ſo mindful of their honour, and the kingdom's good 
as the barons of England of old were, certainly the com- 
mions of England will not be unmindful of what is for their 
preſervation, and for their ſafety; Juſtiſiæ fruendi cauſa Reges 
conſtituti ſunt, This we learn: The end of having kings, or 
any other governors, it is for the enjoying of juſtice; that 
is the end. Now, Sir, if ſo be the ki | Jane go contrary to 
the end of his government; Sir, he mult underſtand that he 
is but an officer in truſt, and he ought to diſcharge that 
truſt ; and they are to take order for the animadverſion and 
puniſhment of ſuch an offending-governor. | 
This is not law of yeſterday, Sir, (ſince the time of the 
diviſion betwixt you and your people) but it is law of old. 
And we know very well the authors and the authorities that 
do tell us what the law was in that point upon the election 
of kings, upon the oath that they took unto their people: 
And if they did not obſerve it, there were thoſe things called 
parliaments; the parliaments were they that were to adjudge 
(the very words of the author) the plaints and wrongs done 
of the king and queen, or their children; ſuch wrongs eſpe- 
pecially, when the people could have no where elſe any re- 
medy. Sir, that hath been the people of England's caſe: 
they could not have their remedy elſewhere but in parliament, 
ir, parliaments were ordained for that purpoſe, to re- 
dreſs the grievances of the people; that was their main end, 
And truly, Sir, it ſo be that the kings of England had been 
_ mindful of themſelves, they were never more in ma- 
jeſty and ſtate than in the parliament: but how forgetful 
ſome have been, ſtorics have told us: we have a miſerable, 
a lamentable, a ſad experience of it. Sir, by the laws of 
England, IJ ſpeak theſe things the rather to you becauſe you 
were pleaſed to let fall the other day, you thought you had 
as much knowledge in the law as moſt gentlemen in 72 
land: It is very well, Sir. And truly, Sir, it is very fit for 
the gentlemen of England to underſtand that law under 
which they muſt live, and by which they muſt be governed. 
And then, Sir, the ſcripture ſays, (They that know their 
maſter's will and do it not: what follows? The law is you! 
maſter, the acts of parliament, | x The 
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The parliaments were to be kept antiently, we find in 
dur old author, twice in the year, that the ſubject upon any 
occaſion might have a ready remedy and redreſs for his grie- 
vance. Afterwards, by ſeveral acts of parliament in the 
days of your predeceſſor Edward the third, they ſhould'haye 
been once a year. Sir, what the intermiſſion of parliaments - 
hath been in your time, it is very well known and the ſad 
conſequences of it ; and what in the interim inſtead of theſe 

arliaments hath been by you by an high and arbitrary hand 
introduced upon the people, that likewiſe hath been too well 
known and felt. But when God by his providence had ſo far 
brought it about, that you could no longer decline the call- 
ing of a parliament, Sir, yet it will appear what your ends 
were againſt the antient and your native kingdom of Scoſland: 
the parliament of England not ſerving your ends againſt 
them, you were pleaſed to diſſolve it. Another great ne- 
ceſſity occaſioned the calling of this Parliament; and what 
your deſigns, and plots, and endeavours all along have 
been, for the cruſhing and confounding of this: parliament; 
hath been very notorious to the whole kingdom. And truly, 
Sir, in that you did ſtrike at all; that had been a ſure way 


to have brought about that that this charge lays upon you, 


your intention to ſubvert the fundamental laws of the land: 
for the great bulwark of the liberties of the people is the 
parliament of England; and to ſubvert and root up that, 
which your aim hath been to do, certainly at one blow you 
had contounded the liberties and the property of England. 
Truly, Sir, it makes me call to mind ; I cannot forbear 
to expreſs it; for, Sir, we muſt deal plainly with you, ac- 
cording to the merits of your cauſe, ſo is our commiſſion; 
it makes me call to mb, (theſe proceedings of yours) that 


that we read of a great Koman emperor, by the. Aa let us 
alder ee ar Want, Caligula, that wiſhed that 
the people of Nome had had but one neck, that at one blow 
he might cut it off. And your proceedings have been ſome- 
what like to this: for the body of the people of England 
hath been (and where elſe) repreſented but in the parliament'; 
and could you have but confounded that, you had at one 
blow cut off the neck of Eng/and. But God hath reſerved 
better things for us, and hath pleaſed for to confound your 
deſigns, and to break your forces, and to bring your perſon 
into cuſtody, that you might be reſponſible to juſticte. 
Sir, we now very well that it is a queſtion much on your 

ſide preſſed, By what precedent we ſhall proceed? Truly, Sir, 
for precedents, I ſhall not upon theſe occaſions inſtitute any 
long diſcourſe; but it is no _ thing to cite precedents. 5 
| | moſt. 
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moſt of all nations, where the people (when power hath 
been in their hands) have made bold to call their kings to 
account; and where the change of government hath be 

upon occaſion of the tyranny and miſgovernment' of thoſe 
that have been placed over them. I will not ſpend time to 


mention either France or Spain, or the empire, or other coun- 


tries; volumes may be written of it. But truly, Sir, that 
of the kingdom of Arragon, I ſhall think ſome of us have 
thought upon it, where they have the Juſtice of Arragon, 
that is, a man, tanguam in medio paſitus, betwixt the king of 
Spain and the people of the country; that if wrong be done 
by the king, he that is the king of Arragon, the juſtice, hath 


power to reform the wrong; and he is ackhowledged to be 


the king's ſuperior, and he is the grand preſerver of their 


privileges, and hath proſecuted kings npon their miſcar- 


riages. 
Sir, what the tribunes of Rome were heretofore, and what 


the Ephori were to the Lacedemonian ſtate, we know that is 


the parliament of England to the Engliſh ſtate : and though 


gay" ve 
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again. And we will be bold to fay, that no kingdom hatt 


Rome ſeemed to loſe its liberty when once the emperors 


were; yet you ſhall find ſome famous acts of juſtice even 
done by the ſenate of Rome; that great| tyrant of his time, 


Mero, condemned and judged by the ſenate. But truly, Sir, 


to you I ſhould not need to mention theſe foreign examples 
and ſtories : if you look but over Tweed, 'we find enough in 
ow native kingdom of Scetland : if we look to your firſt 

ing Fergus, that your ſtories make mention of, he was an 
eleckive king; he died, and left two ſons, both in their mino- 
rity ; the kingdom made choice of their uncle, his brother, 
to govern in the minority. Afterwards, the elder brother, 
giving ſmall hopes to the people, that he would rule or govern 
well, ſeeking to ſupplant that good uncle of his that governed 
then juſtly, they ſet the elder aſide and tbok the younger. Sir, 


if I ſhould come to what your ſtories make mention of; you 


know very well you are the hundred and ninth king of Su- 
land: for not to mention ſo many kings as that kingdom, 
according to their power and privilege, have made bold to 


deal withal, ſome to baniſh, and ſome to impriſon, and 


ſome to put to death, it would be too long; and as one of 
your own authors ſays, it would be too long to recite the 
manifold examples that your own ſtories _ mention of, 
Reges, &c. (ſay they) we do create ; we created kings at firſt: 
Leges, Sc. we impoſed laws upon them. And as they are 
choſen by the fuffrages of the people at the fixſt; ſo upon 
uſt occation, by the ſame ſuffrages they may be taken down 


yielded 


ERS. . hes: * 


q 
} 
N 
h 
4 


kings, Oc. 


It is not far to go for an example near you: your grand. 


mother ſet aſide, and your father, an infant erowned. And 
the ſtate did it here in England: here hath not been a want 


of ſome examples. They have made bold (the parliament 
and the people of England) to call their kings to account: 


there are frequent examples of it in the Saxons time, the 
time before the conqueſt. Since the conqueſt there want 
not ſome precedents neither; king Edward the ſecond, king 
Richard the ſecond, were dealt with ſo by the parliament, 


as they were depoſed and deprived. And truly, Sir, whoever 


ſhall- look into their ſtories, they ſhall not find the articles 
that are ww: upon them, to come near to that height 
and capitalneſs of crimes that are laid to your charge; no- 


thing near. 


Sir, you were pleaſed to ſay the other day wherein they 
diſſent; and I did not contradict it. But — 

Sir; if you were as the charge ſpeaks, and no otherwiſe, ad- 
mitted king of England: but for that you were pleaſed then 


to alledge, how that almoſt for a thouſand years theſe things 
have been, ſtories will tell you, if you go no higher than the 


time of the conqueſt; if you do come: down ſince the con- 
queſt, you are the twenty-fourth king from William the con- 


queror, you ſhall find one half of them to come merely from 


the ſtate and not merely upon the point of deſcent. It were 
eaſy to be inſtanced to you ; but time muſt not be loſt that 
way, And truly, Sir, what a grave and learned Judge: ſaid 
in his time, and well known to you, and is ſince printed for 
poſterity, That although there was ſuch a thing as a deſcent 
many times, yet the Kings of England ever held the greateſt 


aſſurances of their titles, when it was declared by parlia- 
ment. And, Sir, your oath, the manner of your corona- - 


tion, doth ſhew plainly, that the kings of Enpland, alt 
it is true, by the law the next perſon in blood is defigned, 


yet if there were juſt cauſe to refuſe him, the people of Eng- _ 
— 


land might do it. For there js a contract and a bargal 


made between the king and his people, and your oath is 


taken: and certainly, Six, the bond is reciprocal; for as you 


arc the liege lord, ſo they the liege ſubjects. And we know 


very well that hath been ſo much ſpoken of, Ligeantia et du- 
x. This we know now, the one tic, the one bond, is the 
bond of protection that is due from the ſovereign; the other 
19 the bond of To that is due from the _ 
| 2 | * Vir, 
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yielded more plentiful experience than that your native 
kingdom of Scotland hath done, concerning the depoſition 

and the puniſhment of their offending and tranſgreſſing 


e all together, 


- 
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- Sir, if this bond be once broken, fare wel ſovereignty; ſub. 


, oy actions, whe 


A 


. 


jettio trabiti, &c. 


- Theſe things may not be denied, Sir: | ſpeak it rather, 
and I pray God it may work upon your heart, that you may 
be'fenfible of your miſcarriages. For whether you have 


been, as by your office you ought to be, a protector of Eng- 


lanu, or the deſtroyer of England, let all England judge, or all 


the world, that hath looked upon it. Sir, though you have 


it by inheritance in the way that is ſpoken of, yet it muſt not 
be denied that your office was an office of truſt, and indeed 
an'office of the higheſt truſt, — K in any ſingle perſon: for 
as you were the grand adminiſtrator of juſtice, and others 


were as your delagates, to ſee it done throughout your 


realms; if your greateſt office were to do juſtice, and pre- 
ſerve people from wrong, and inſtead of doing that, you will 


be the great wrong-doer yourſelf; if inſtead of being a con- 


ſervator of the peace, you will be the grand diſturber of the 
peace, ſurely this is contrary to your office, contrary to your 
truſt. Now, Sir, if it be an office- of inheritance, as you 
ſpeak of, your title by deſcent, let all men know that great 
offices are ſeizable and forfeitable, as if you had it but for a 
year, and for your life. Therefore, Sir, it will concern you 
to take into your ſerious conſideration your great miſcarriages - 
in this kind. EPS 16 e CHE. 
Truly, Sir, I ſhall not particularize the many miſcarria- 


ages of your reign whatſoever, they are famouſly known: it 


had been happy for the kingdom, and happy for you too, it 
it had not been ſo much known, and ſo much felt, as the 
ſtory of your miſcarriages muſt needs be, and hath been al- 


Sir, that which we are now upon, by the command of the 
higheſt Court, hath been and is to try and judge you for 
theſe great offences of yours. Sir, the charge hath called 
you tyrant, a traitor, a murderer, and a public enemy to the 
commonwealth of England. Sir, it had been well if that 
any of theſe terms might rightly and juſtly have been ſpared, 


i any one of them at all. 


Hing. Ha! | n | | 
£4. Preſident. Truly, Sir, we have been told, Rex eſt dun 

bene regit, tyrannus qui populum opprimit: and if ſo be that bc 
the definition of a ene then ſee how you come ſhort of it in 
er the higheſt tyrant, by that way of ar- 

itrary government, and that you have ſought for to intfo- 


duce, and that you have ſought to put, ' you were putting 
upon the people? whether that was not as high'an act ot 


\ "#09 7 
'\ : 


4 * 
— 15 ** 


— 


THE TRIAL -OF-CHAREES, I» 0 198. 


tyranny as any of your predeceſſors were guilty of, nay, 
many degrees beyond it?? 10% SI Tp 
Sir, the term traitor cannot be ſpared, We ſhall eaſily 
agree. it muſt denote and ſuppoſe. a breach of truſt; and it 


muſt ſuppoſe it to be done to a ſuperior. And therefore, 


Sir, as the people of England might have incurred that re- 
ſpecting you, if they had been owy guilty of it, as to the 
definition of law; ſo on the other fide, when you did break 
your truſt to the kingdom, you did break your truſt-to your 
ſuperior : for the kingdom is that for which you were truſted. 
And therefore, Sir, for this breach of truſt, when you are 
called to account, you are called to account by your ſupe+ 
riors. Minimus ad majorem in» judicium vocat. And, Sir, the 
people of England cannot he ſo far wanting to themſelves, 
God having dealt ſo miraculouſly and gloriouſly for them; 
but that having power in their hands, and their great enemy, 
they muſt proceed to do juſtice to themſelves, and to you: 
for, Sir, the Court could heartily deſire, that you would lay 
your hand upon your heart, and conſider what you have 
done amiſs, that you would endeavour to make your peace 
with God. Truly, Sir, theſe are your high crimes, . tyranny. 
and treaſon. + & 77 %% TR NE 
There is a third thing too, if thoſe had not been, and that 
is murder, which is laid to your charge. All the bloody mur. 
ters which have been committed fince this time that the di- 
vition was betwixt you and your people, mult be laid to your 
charge, which have been acted or committed in theſe: 1 
wars. Sir, it is an heinous and crying ſin: and truly, Sir, if 
any man will aſk us what puniſhment is due to a murderer, 
let God's law, let man's law ſpeak. Sir, I will preſume 
that you are ſo well read in ſeriptures, as to know what 
God himſelf hath ſaid concerning the ſhedding of man's - 
blood; Gen. ix. Numb, xxxv. will tell you what the puniſh» - 
ment is: and which this Court, in behalf of the whole king- 
dom, are ſenſible of, of that innocent blood that has been 
ſhed, whereby indeed the land ſtands {till defiled with that 
3 and, as the text hath it, it can no way be cleanſed 
but with the ſhedding of the blood of him that ſhed this 
blood. Sir, we know no diſpenſation from this blood in that 
commandment ** Thou ſhalt do no murder:“ we do not 
know but that it extends to kings as well as to the meaneſt 


» 


peaſants, the meaneſt of the people; the command is univer- 


{al. Sir, God's law forbids it; man's law forbids it: nor do | 


we know that there is any manner of exception, not even in 
man's laws, for the puniſhment of murder in you. It is 


/ 


have God before our eyes. Truly, Sir, 
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true, that in the eaſe of kings, every private hand was not 
to put forth itſelf to this work, for their reformation and. 


. Puniſhment : but, Sir, the people repreſented having power 


in their hands, had there been but one wilful act of murder 
by you committed, had power to have convened you, and 
to have'puniſhed you for it. 1 
But then, Sir, the weight that lies upon you in all thoſe 
reſpects that have been ſpoken, by reaſon of your tyranny, 
treaſon, breach of truſt, and the murders that have been 
committed; ſurcly, Sir, it muſt drive you into a ſad conſide- 
ration concerning your eternal condition. As I faid at firſt, 
I know it cannot be pleaſing to you to hear any ſuch things 
as theſe are mentioned unto you from this Court, for ſo we 
do call ourſelves, and juſtiſy ourſelves. to be a Court, and a 
high Court of Juſtice, authorized by the higheſt and ſolemn- 
eſt Court of the kingdom, as we have often ſaid: and al- 
though you do yet endeavour what you may to diſcourt us, 
yet we do take knowledge of ourſelves to be ſuch a Court as 
can adminiſter juſtice to you; and we are bound, Sir, in 
duty to do it. Sir, all I ſhall fay before the reading of your 
ſentence, it is but this; the Court does | heartily defire that 
you will ſeriouſly think of thoſe evils that you ſtand guilty * 
of. Sir, you ſaid well to us the other day you wiſhed us to 
| Too all of us have 
ſo: that God, who we know is a King of Kings, and Lord 
of Lords; that God with whom there is no reſpec of per- 
ſons ; that God, who is the avenger of innocent blood: we 
have that God before us; that God, who does beſtow a curſe 
upon them that withhold their hands from ſhedding of 
blood, which is, in the caſe of guilty malefactors, and that 


do deſerve death: that God we have before our eyes. 


were it not that the conſcience of our duty hath called us 


unto this place, and this employment, Sir, you ſhould have 


had no appearance of a Court here. But, Sir, we mult pre- 


fer the diſcharge of our duty unto God, and unto the king- 


dom before any other reſpe& whatſoever. And although at 


this time many of us, if not all of us, are ſeverely threaten- 


ed by ſome of your party, what they intend to do, Sir, we 
do here declare, that we ſhall not decline or forbear the do- 
ing of our duty in the adminiſtration of juſtice, even to 
you, according to the merit of your offence, * God 
ſhould permit thoſe men to effect all that bloody deſign it 
had againſt us. Sir, we will ſay, and we will declare it, 3 
thoſe children in the fiery furnace, that would not worſhip 
the golden image that Nebuchadnezzar| had ſet up, we 


— ( 
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their God was able to deliver them from that danger that 
they were near unto; but yet if he would not do it, > hi 
wp 


' notwithſtanding that they would not fall down and wor 
the image. We ſhall thus apply it: that though we ſhould | 


not be delivered from thoſe bloody hands and hearts that 
conſpire the overthrow of the kingdom in general, of us in 
particular, for acting in this great work of juſtice, though 
we ſhould periſh in the work, yet by God's grace, and by 
God's ſtrength, we will go on with it. And this is all our 
reſolutions. Sir, I ſay tor yourſelf, we do heartily wiſh-and 
deſire that God would be pleaſed to give you a ſenſe of your 
fins, that you would ſee wherein you have done amiſs, that 
you may cry unto him, that-God would deliver you from 
blood-guiltineſs. A good king was once guilty of that par- 
ticular thing, and was clear-otherwiſe, ſaving in the matter 
of Uriah. Truly, Sir, the ſtory tells us that he was a repen= 
tant king; and it ſignifies enough, that he had died for it, 
but that God was pleaſed to accept of him, and to give him 
his pardon, "Thou ſhalt not die, but the child ſhall die: 
thou haſt given cauſe to the enemies of God to blaſpheme.“ 

King. [ would deſire only one word before you give ſen- 
tence; and that is, that you would hear me concerning thoſe 
great impoſitions, that you have laid to my charge. | 

Ld. Preſident. Sir, you muſt now give me leave to go on 
— I am not far from your ſentence, and your time is now 
paſt. | 1 a „ 

King. But I ſhall deſire you will hear me a few words to 
you: for truly, whatever — you will put upon me in 
reſpect of thoſe heavy imputations, that I ſee by your ſpeech 
you have put upon me; Sir, it is very true, that . 

Li. Preſident. Sir J muſt put you in mind: truly, Sir, I 
would not willingly, at this time eſpecially, interrupt you in 
any thing you have to ſay, that is proper for us to admit of; 
but, Sir, you have not owned us as a oe and you look 
upon us as a ſort of people met together: and we know what 
"anguage we receive from your party. a 

ng. I know nothing of that. | 

Ld. Preſident, You diſavow us as a Court; and therefore 
for you to addreſs yourſelf to us, not acknowledging us as a 
Court to judge af what you ſay, it is not to be permitted, 
And the truth is, all along, from the firſt time you were 
pleaſed to diſavow and diſown us, the Court necded not to 
have heard you one word: for unleſs they be 1 
a Court, and engaged, it is not proper for you to ſpeak, Sir, 
we have given you too much liberty already, and admitted 
of too much delay, and we may not admit of any farther. 

7 | ere. 
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Were it proper for us to do it, we ſhould hear you freely, 
and we ſhould not have declined to hear you at large, what 
you could have faid or proved on your behalf, whether for 
totally excuſing, or for in part excuſing thoſe great and hei- 
nous charges, that in whole or in part are laid upon you. 
But, Sir, I ſhall trouble you no longer, your fins are of {6 
large a dimenſion, that it you do but ſeriouſly think of them, 
they will drive you to a ſad conſideration of it, and they may 
improve in you a fad and ſerious repentance: and that the 
Court doth- heartily wiſh that you may be ſo penitent for 
what you have done amiſs, that God may have mercy, at 
leaſtwiſe, upon your better part: truly, Sir, for the other, 


it is our parte and duties to do that, which the law pre. 
ſeribes. 


2 an O hes, and command ſilence while the ſentenee is 
read. 
O yes made: ſilence commanded, 
The clerk read the ſentence, which 
parchment : : | | 
„ Whereas the Commons of England in parliament had 
22 them an high Court of Juſtice, for the trying of 
harles Stuart, king of England, before whom he had been 
three times convened, and at the firſt time a charge of high- 
treaſon, and other crimes and miſdemeanours, was read in 
the behalf of the kingdom of England, &e.” | 
Here the clerk read the charge. 
„ Which charge being read unto him, as aforeſaid, he the 
ſaid Charles Stuart was required to give his anſwer: but he 
refuſed ſo to do; and fo expreſſed the ſeveral paſſages at his 
trial in refuſing to anſwer. | 
For all which treaſons and crimes this Court doth ad- 
judge, that the ſaid Charles Stuart, as à tyrant, traitor, Mur- 
derer, and a public enemy, ſhall be put to death, by the {c 
vering his head from his body.” TO 3 
After the ſentence read, the Lord Preſident ſaid, 
This ſentence now read and publiſhed, is the act, ſen- 
tenee, judgment, and reſolution of the whole Court. 


was drawn up in 


Here 


2 Oyez,” or hear ye, which is generally pronounced moſt unmea 
ingly “ O yes,” | 2 75 


» 


* 
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Here the Court ſtood up, as aſſenting to what the preſident 
l | ow 
King. Will you hear me a word, Sir? +7 
Id. N Sir, you are not to be heard after the ſentence. 
King. No, Sir? LES | ho „ | 
Id. Preſident. No, Sir; by your favour, Sir. Guard, with- 
draw your priſoner. 1 5 5 3 
King. I may ſpeak after the ſentence „ 
By your favour, Sir, I may ſpeak after the ſentence ever. 
By your favour, (hold!) the ſentence, Sir ppb 
I fay, Sir, I do—— _ „ „ 
I am not ſuffered for to ſpeak: expect what juſtice other 
people will have. ik | „ 
Then the Court roſe, and the king went with his guard 
to Sir Robert Cotton's, and from thence to Whitehall, = 
As he paſſed down the ſtairs the ſoldiers ſcoffed at him, 
caſting the ſmoke of their tobacco (a thing very diſtaſteful . 
unto him) in his face, and throwing their pipes in his way; 
and one more inſolent than the reſt, ſpitting in his face, 
his majeſty, according to his wonted heroic patience, took 
no more notice of ſo ſtrange and barbarous an indignity, 
than to wipe it off with his handkerchief. £, 
As he paſſed Jong, hearing the rabble of ſoldiers crying 
out Juſtice! Juſtice! he ſaid, Poor ſouls, for a piece of mo- 
ney they would do fo for their commanders 
Being brought firſt to Sir Robert Citton's, and thence to 


ward him, abuſing all that ſeemed to ſhew any reſpect, or 
any pity to him; not ſuffering him to reſt in his chamber, 
but thruſting in and ſmoaking their tobacco, and diſturbing 
his oy | os | | 


with ſuch a calm and even temper, that he let fall nothing 
unbeſeeming his former majeſty and magnanimity. : 
In the evening, a member of the army acquainted the 
paſſed a ſentence of death upon him, and his time might 
nigh, he might ſee his children; and Dr. Be biſhop of 
Lunden, might be admitted to aſſiſt him in his private dèvo- 
tions, and receiving the ſacrament, Both which at length 
were granted, $i; Fes 
And the next day, being Sunday, he was attended by th 
ward to, S/. Fames's ; where the biſhop preached befor 
im upon theſe words, “In the day when God ſhall judge 
rc the ſeerets of all men by Jeſus Chriſt according to my 


polpel, 
OY, | "Ma 


IVhitchall, the ſoldiers continued their brutiſh carriage to- 


ut through all theſe trials (unuſual to princes) he paſſed 3 


committee with e ef deſire, that ſeeing they had = 


Fd 
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THE biſhop of London read divine ſerv | 
jeſty; and the 27th of St. Matthew, the hiſtory of our Savi. 
our's paſſion, being appointed by the church for that day, 
he gave the biſhop thanks for his ſeaſonable choice of the 
leflon; but the biſhop acquainting him that it was the ſer- 

vice of the day, it comforted him exceedingly; then he 
_ proceeded to receive the holy ſacrament. His devotions be- 
ing ended, he was brought from St. James to HYhitehall, by 
a regiment of foot, beſides his private guard of partiſans; 
the biſhop of London on the one hand, and colonel Tomiinſm, 
who had the charge of him, on the other, | barcheaded. The 

uards marching a ſlow pace, the king bid them go faſter, 
4 that he now went before them to ſtrive for an hea- 
venly crewn. Being come to the end of the 2 he went 

up the ſtairs leading to the long- gallery in Whitehall, where 
formerly he uſed to lodge, and there finding an unexpected 
delay, the ſcaffold being not Ys he paſt moſt of the time 
in prayer. About twelve o'clock, (his majeſty having cat 
a bit of bread, and drank a glaſs of clarct) colonel Hacker, 
with other officers and ſoldiers, brought the king, with the 
biſhop, and colonel Tomlinſon, through the Banqueting-houſe 
to the ſcaffold which was covered with black. A ſtrong guard 
of ſeveral regiments of horſe and foot were planted on all 
fides, which hindered the near approach of the people, and 
the king from _ heard, and therefore he chiefly directed 
his ſpecch to the biſhop and colonel Tomlinſon, as follows, 

| 0 | 
I SHALL be very little heard of any body elſe; I ſhall 

therefore ſpeak a word to you here: indeed, I could hold 
my peace very well, if I did not think that holding my peace 
would make ſome men think that I did ſubmit to the guilt, 
as well as the puniſhment ; but I think it is my duty to God 
and my country to clear myſclf, both as an honeſt man, a 
good king, and a good chriſtian. I ſhall begin firſt with 
my innocency ; in troth, I think it not |very needful to in- 
fiſt long upon this; for all the world knows that I did never 
begin a war with the two houſes of parliament ; and I call 
God to witneſs, to whom I muſt ſhortly make an account, 
that I never did intend to incroach upon their privileges; they 
began upon me. It is the militia they began upon; they 
confeſſed the militia was mine, but they thought fit to have 
it from me: and, to be ſhort, if any body will look to the 
dates of commiſſions, of their commiſſions and mine, 
likewiſe to the declarations, he will ſee clearly that they 
began theſe troubles, not I. So that as for the guilt 0 
theſe enormous crimes that are laid againſt me, 1054 
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God that God will clear me of. I will not, I am in chart- 
| tv, and God forbid I ſhould lay it upon the two houſes of 
arliament, there is no neceſſity of either: I hope they are 
free of this guilt; for I believe, that ill inſtruments be- 
tween them and me have been the cauſe of all this blood- 
ſhed; ſo that as I find myſelf clear of this, I m_ and pra 
God that they may too: yet, for all this, God forbid I 
ſhould be ſo ill a chriſtian, as not to ſay God's judgments are 
juſt upon me. Many times he doth pay juſtice by an unjuſt 
ſentence, that is ordinary. I will only ſay this, that an 
unjuſt ſentence that I ſuffered to take effect, is puniſhed 
now by an unjuſt ſentence upon me: ſo far I have ſaid to 
ſhew you that I am an innocent man. i 1 8 
Now, to ſhew you that I am a good chriſtian, I hope 
there is a good man (pointing to biſhop Juxon) that will bear 
me witneſs, that I have forgiven all the world, and even 
thoſe in particular that have been the chief cauſes of my 
death; who they are, God knows; I do not deſire to know : 
I pray God forgive them. But this is not all, my dee 
mult go further; I wiſh that they may repent. For, indeed, 
they have committed a great fin in that particular. I pray 
God, with St. Stephen, that it be not laid to their charge 
nay not only ſo, but that they may take the right way to the 
peace of the kingdom: for my charity commands me not only 
to forgive particular men, but to endeavour, to the laſt gaſp, 
the peace of the kingdom. So, Sirs, I do wiſh, with all my 
- foul (J hope there are ſome here that will carry it _— 
and endeavour the peace of the kingdom. Now, Sirs, 
muſt ſhew you both how you are out of the way, and will 
put you in the way. Firit, you are out of the way; for 
certainly all the ways you ever had yet, as I could find b 
any thing, is in the way of conquelt; certainly this is an ill 
way; for conqueſt, Sir, in my opinion, is never juſt, except 
there be a good and juſt cauſe, either for matter of Wrong, 
or a juſt title; and then, if you go beyond the firſt quan 
that makes that unjuſt at the end that was juſt at firſt; if 
there be only matter of conqueſt, then it is a great robbery, 
as a 2 ſaid to Alexander, that he was a great robber, to 
was but a petty robber. And fo, Sirs, I think the way you 
arc in is much out of the way. Now, Sirs, to put you in 
the way; believe it, you ſhall never go right, nor God will 
never proſper you, until you give God his due, the king his 
due (that is, my ſucceflor) and the people their due: I am 
as much for them as any of you. You mult give God his 
due, by regulating rightly his Church (according to the 
ripture) which is now out of order; to ſet you in a way 
particularly 
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1 now, I cannot; but only this, A national ſynod 
eely called, freely debated among themſelves, muſt ſettle 
this when every opinion is freely heard. For the ki 
7 hen turning to a gentleman that touched the ax, he ſaid, 
Hurt not the ax, that may hurt me.) Indeed I will not 
the laws of the land will clearly inftru& you for that; 
therefore, becauſe it concerns my own particular, I ſhall 
only give you a touch of it. For the people, truly I. defire 
their liberty and freedom as much as any body. whatſoever ; 
but I muſt tell you, that their liberty and freedom conſiſt 
in having government, thoſe laws by which their lives and 
their goods may be moſt their own. It is not their having 
a ſhare in government, that is nothing appertaining to them: 
a ſubject and a ſovereign are clean different things; and 
therefore until you do that, I mean, that you put the peo- 
ple in that liberty, as I ſay, certainly they will never enjoy 
themſelves. | * 1 | 
Sirs, it was for this that now I am come here: if I would 
have given way to an arbitrary way, to have ail laws changed 
according to the power of the ſword, I needed not to have 
come here; and therefore I tell you (and I pray God it be 
not laid to your charge) that I am the martyr of the people. 
In troth, Sirs, I ſhall not hold you much longer: I will only 
ſay this to you, that I could have deſired a little time longer, 
becauſe I would have a little better digeſted this I have ſaid, 
and therefore I hope you will excuſe me; I have delivered 
my conſcience, I pray God you take thoſe courſes that are the 
beſt for the good of the kingdom and your own falvation. 
Biſbep. Though your majcſtzes affe ions may be very 
well known as to religion: yet it may be expected that you 
ſhould ſay ſomething thereof for the world's ſatisfaction, 
King. I thank you heartily, my lord, for that I had al. 
moſt forgotten it. In troth, Sir, my conſcience in religion 
I think, is very well known to all the world; and therefore 
I] declare before you all, that I die a chriſtian, according 
to the profeſſion of the church of England, as I found it 
left me by my father; and this honeſt man I think will 
witneſs it, FB Eos | 
Then turning to the officers, he ſaid, Sirs, excuſe me fo! 
this ſame: I have a good cauſe, and I have a gracious God, 
J will fay no more. . | 
Then to Colonel Hacker he ſaid, Take care that they do 
not put me to pain: and, Sir, this and it pleaſe you.—— 
But a gentleman coming near the ax, the king ſaid, Takt 
heed of the Ax, pray take heed of the g. 
Then ſpeaking unto the executioner, he faid, I ſhall ſay 
put very ſhort prayers, and when I thruſt ut my _ 
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Then he called to the biſnop for his night-cap, and having 


put it on, he ſaid to the executioner, Does my hair trouble 


you? who deſired him, to put it all under his cap, which | 
the king did accordingly, by the help of the exccutioner 
and the bithop. Then turning to Dr. Juxon, he ſaid, 1 


have a good cauſe and a gracious God on my ſide. 


lent and troubleſome, it is a 


o 


deal of cordial joy and comfort. 


crown, a good exchange. 


You mult ſet it faſt. | 
Executianer, It is faſt, 'Sir. 


them out) then After that, having ſaid two or three 
words to himſelf, as he ſtood with his hands and eyes lift 


block.“ And the exccutioner again putting his hair under his 
cap, the king thinking he had been going to jtrike, ſaid, 


Stay for the ſign. 


* 


cutioner, at one blow, ſevered his head from his body, and 
held it up and ſhewed it to the people, ſaying, Behold the 
head of a traitor. At the inſtant when the blow was given, 


ſoon as the execution was over, one troop of horſe marched 
immediately from Charing-Creſs to King-/?reet, and another 


ſcatter the people. The corpſe was put into a coffin, and 
the biſhop and Mr. Herbert went with it to the back-ſtairs 
ty have it embalmed; after embalming, his head was ſew- 


ed 


at The powers which then ruled, apprebending that the king would not 
1 mit his head to the block, had prepared hooks and ſlaples to bring 
{ay um down. to it 


need of them, 


 Biſh-p. There is but one 2 ; this ſtage is turbu- 

hort one; but you may con- 
ſider it will ſoon carry you a very great way, it will carry 
you from earth to heaven; and there you will find a great 


King. I go from a corruptible to an incorruptible crown, 
where no diſturbance can be, no diſturbance in the world. 
Biſbap. You are exchanged from a temporary to an eternal 


Then the king ſaid to the executioner, Is my hair well? 
and took off his cloke and his george, giving his george to 
the biſhop, ſaying, Remember. I hen he put off his dou- 
blet, and being in his waiſtcoat, he put on his cloke again; 
then looking upon the block, he ſaid to the executioner, 


King. When I put out my hands this way (ſtretching 


up, immediately ſtooping down, he laid his neck upon the 


Executicner, Yes, I will, an't pleaſe re majoſtv. After 
a little pauſe, the king ſtretching forth his hands, the exe- 


C4429 


there was a diſmal univerſal groan among the people; and an H tt - | 


rom King-/treet to Charing-Crofs, on purpoſe to diſperſe and 


by violence; but he patieutly ſubmitting, they had no 
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ed on, and the corpſe was wrapt in lead; and the coffin co. 
vered with a velvet pall, and then removed to St. James's, 
Mr. Herbert then made application to ſuch as were in pow- 
er, that it might be interred in Henry VII. 's chapel; but 
it was denied, for that his burying there would attract 
infinite numbers of all forts thither; which as the times 
then were, was judged unſafe and inconvenient. Mr, 
Herbert acquainting the biſhop with this, they then reſolved 
to bury the king's body in the roval chapel of St. George, 
within the caſtle of Zinaſor, both in regard that his majelty 
was ſovereign of the moſt noble order of|the garter, and that 
ſeveral kings had been there interred; namely, Henry VI. 
Edward IV. and Henry VIII.g upon which conſidera- 
tion, the committee of parliament was addreſſed to the ſe- 
cond time, who, after ſome deliberation, gave orders, 
bearing date February 6, 1648, authorizing Mr. Herbert and 
Mr. Anthony Mildmay to bury the king's body there. Ac- 
cordingly the — was carried thither from St. James 
February 7, in a hearſe covered with black velvet, drawn 
by fix horſes covered with black cloth, and attended by 
about a dozen gentlemen. 34} 
The king's ſtatue was afterwards taken down from the 
Royal Exchange in London, where it was ſet up again by the 
city in the year 1682., bans 44 , Can Il > 


Obſervations on the Trial of Charles J. 


ON the events of theſe unhappy times, the following 
paſſages are collected from that celebrated hiſtorian Hunt, 
who living diſtant from that period, as well as from the pre- 
ſent, his obſervations may be deemed leſs liable to the im- 
putation of party ſpirit. MED a 11 
1640. It is impoſſible to deſcribe the grief, indignation, 

49. and aſtoniſhment, which too place, not only among 
the ſpectators, who were overwhelmed with a flood of for- 
row, but throughout the whole nation, as ſoon as the fe- 
port of this fatal execution was conveyed to them. Neve! 
monarch, in the full triumph of ſucccſs and victory, Ws 
more dear to the people, than his misfortunes and magni 
nimity, his patience and piety, had rendered this unhapp! 
prince. In proportion to their former deluſions, which has 
animated them againſt him, was the violence of their te- 
turn to duty and affection; while each reproached himſel 
either with active diſloyalty towards him, or with too ind 
lent defence of his oppreſſed cauſe. On weaker minds, 
effec of theſe complicated paſſions was prodigious. Ho 
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are ſaid to have caſt forth the untimely fruit of their womb 4 
others fell into convulſions, or ſunk into ſuch a melancholy as 
attended them to their grave: nay ſome, unmindful of them- 
ſelves, as though they could not, or would not ſurvive their 
loved prince, it is reported, ſuddenly fell down dead. The 
very pulpits were bedewed with unſuborned tears ; thoſe pul- 
pits, which had formerly thundered out the moſt violent im- 
precations and anathemas againſt him. And all men united 
in their deteſtation of thoſe hypocritical parricides, who, 
by ſanctified pretences, had ſo long diſguiſed their treaſons, 
and in this laſt act of iniquity, had thrown an indelible 
ſtain upon the nation. jy 2253 ny 

A freſh inſtance of hypocriſy was diſplayed the very 
day of the king's death. The generous Fairfax, not con- 
tent with being abſent from the trial, had uſed all the inte- 
relt which he yet retained, to prevent the execution of the. 
fatal ſentence; and had even employed perſuaſion with 
his own regiment, though none elſe ſhould follow him, 
to reſcue the king from his diſloyal murderers. Cromwe? 
and Ireton, informed of this intention, endeavoured: to 
convince him, that the Lord had rejected the king; and they 
exhorted him to ſeek by prayer ſome direction from heaven 
on this important occaſion : but they concealed from him 
that they had already ſigned the warrant for the execution, 
Harriſan was the perſon appointed to join in prayer with the 
unwary general. By agreement, he prolonged his doleful 
cant, till intelligence arrived that the fatal blow was ſtruek. 
He then roſe from his knees, and inſiſted with Fairfax, that 
this event was a miraculous and providential anſwer, which 


heaven had ſent to their devout ſupplications.“ 

It being remarked, that the king, the moment before he 
ſtretched out his neck to the executioner, had ſaid to Fuxon, 
with a very earneſt accent, the ſingle word, Remember ; 
great myſteries were ſuppoſed to be concealed under that ex- 

reſſion ; and the generals vehemently inſiſted with the pre- 
te, that he ſhould inform them of the king's meaning. 
uxon told them, that the king, having frequently charged 
im to 1nculcate on his ſon the forgiveneſs of his murderers, 
had taken this opportunity, in the laſt moment of his life, 
when his commands, he ſuppoſed, would be regarded as fa- 
cred and inviolable, to re-iterate that deſire ; and that his 
mild ſpirit thus terminated its preſent courſe, by an act of 
nevolence towards his — enemies. : TENT 

The character of this prince, as that of moſt men, if not 
Pt all men, was mixed; but his virtues predominated ex- 

| | tremely 


Herbert, p. 135+ 
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ee ahove his vices, or, more P operly ſpeaking, his 
imperfections : for ſcarce any of his faults roſe to that pitch - 
as to merit the appellation of vices. To conſider him in 
the moſt favourable light, it may be affirmed, that his dig- 
nity was free from pride, his humanity from weakneſs, his 
| bravery from raſhneſs. his temperance from auſterity, his 
frugality from avarice: all theſe virtues, in him, maintained 
their proper bounds, and meritèd unreſerved praiſe. To 
ſpeak the moſt harſhly of him, we may affirm, that many 
of his good qualities were attended with ſome latent frailty 
which, though ſeemingly inconſiderable, was able, when 
ſeconded by the extreme malevolence of his fortune, to 
diſappoint them of all their influence: his beneficent diſpo- 
fition was clouded by a manner not very gracious ; his vir. 
tue was tinctured with ſuperſtition ; his good ſenſe was dif. 
figured by a deference to perſons of a capacity inferior to his 
own; and his moderate temper exempted him not from 
haſty and precipitate reſolutions. He|deſerves the epithet of 
a good, rather than of a great man; and was more fitted 
to rule in a regular eſtabliſhed government, than either to 
give way to the encroachments of a popular aſſembly, or 
Anal to ſubdue their pretenſions. He wanted ſuppleneſs 
and . ſufficient for the firſt mcaſure : he was not 
. [endowed with the vigour requiſite for the ſecond. Had he 
been born an abſolyte prince, his humanity and good ſenſe 
had rendered his reign happy and his memory precious: 
had the limitations on prerogative been, in his time, quite 
fixed and certain, his integrity had made him regard, as (a- 
_ *cred, the boundaries of the conſtitution. Unhappily, his 
fate threw him into a period, when the precedents of many 
former reigns ſavoured ſtrongly of arbitrary power, and the ge- 
nius of the people ran violently towards liberty. And if his po- 
litical prudence was not ſufficient to extrieate him from ſo 
-perilous a fituation, he may be excuſed; ſince even after the 
event, when it is commonly caſy to correct all errors, one 
is at a loſs to determine what conduct, in his circumſtances, 
could have maintained the authority of the crown, and 
preſerved the peace of the nation. Expoſed, without reve- 
nue, without arms, to the aſſault of furious, implacable, 
and bigoted factions, it was never permitted him, but with 
the molt fatal conſequences, to commit the ſmalleſt miſtake; 
a condition too rigorous to be impoſed on the greateſt human 
capacity. nt 
Some hiſtorians have raſhly queſtioned the good faith of 
this prince: but, for this reproach, the moſt malignanl 


ſcrutiny, of his conduct, which, in every circumſtance, © 
e wy 3 | Os x no 


the ſincerity of his profeſſions and declarations; we 
avow, that probity and honour ought juſtly to be numbered 
among his moſt ſhining qualities. In every treaty, - thoſe 


the integrity of his principles. | 
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now thoroughly known, affords not any reaſonable founda- 
tion. On the contrary, if we conſider the extreme difficul- 


ties, to which he was ſo frequently reduced, and compare 


conceſſions which he thought he could not in conſcience 
maintain, he never could, by any motive or perſuaſion, be 
induced to make. And though ſome violations of the peti- 
tion of right may perhaps be imputed to him; theſe are 
more to be aſcribed to the neceſſity of his ſituation, and to 
the lofty ideasof royal prerogative, which, from former eſta 
bliſhed precedents, he had imbibed, than to any failure in 


This prince was of a comely prgſcnca 
melancholy aſpect. His face REN 
nel completion his bodyſſtrang, Be 
portioned ; and being of 4 e * 
of enduring the greateſt fatihnes. He 


ſhip and other exerciſes; and H exterior, 
as well as many of the eſſeſtfal qua form an 
accompliſhed prince, 113 | 

The tragical death of Chat epat a oeftion, whether 
the people, in any caſe, were F judge and to pu- 


niſh their ſovereign; and moſt 
atrocious uſurpation of the pretended judges, and the merit 
of the virtuous prince who ſuffered, were inclined to con- 
demn the republican principle, as highly ſeditious and ex- 
travagant; but there K 
the particular circumſtances of this caſe, were able to con- 
ſider the queſtion in general, and were inelined to moderate 
not contradict, the prevailing ſentiment. Such might have 
en their reaſoning, If ever on any occaſion, it were laudable 


to conceal truth from the populace; it muſt be confeſſed, 


that the doctrine of reſiſtance affords ſuch an example; and 
that all ſpeculative reaſoners ought to obſerve, with regard 
to this principle, the ſame cautious ſilence, which the laws, in 
every ſpecies of government, have ever preſcribed to them- 
ſelves. Government is inſtituted in order to reſtrain the 


tury and injuſtice of the people; and being always founded 


men, regafding chiefly the 


ill were a few, who, abſtracting from 


A 


wof a ſweet, büt 


— 


on opinion, not on force, it is dangerous to weaken, by 


theſe ſpeculations, the reverence which the multitude owe 


to authority, and to inſtruct them beforehand, that the 


caſe can ever happen, when they may be freed from their 
duty of allegiance. Or ſhould it be found impoſſible to 
reltrain the licence of human diſquititions, it muſt be ae- 


knowledged 
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\ knowledged, that the doctrine of obedience ought alone to 
de Taculcated, and that the exceptions, which- are rare, 
._ _ ought feldom or never to be mentioned in popular reaſon- 
-  Ings and diſcourſes. Nor is there any danger, that man- 
kind, by this prudent reſerve, ſhould univerfally degene- 
rate into a ſtate of abject ſervitude. hen the exception 
. reallx- occurs, even though it be not previouſly expected 
and deſcanted on, it muſt, from its very nature, be fo ob- 
_ vicus and undiſputed, as to remove all doubt, and over. 
„power the reſtraint, however great, impoſed by teaching 
| 24 the general doctrine of obedience. But between reſiſting a 
prince and dethroning him, there is a wide interval; and 
the abuſes of power, which can warrant the latter violence, 
are greater and more enormous, than thoſe which will juſ- 
tify the former. Hiſtory, however, ſupplies us with ex- 
amples even of this kind; and the reality of the ſuppoſition, 
though, for the future, it ought ever to be looked for 
muſt, by all candid enquirers, be acknowledged in the paſt, 
But between dethroning a prinee and puniſhing him, there is 
another very wide interval; and it were not ſtrange, if even 
men of the moſt enlarged thought ſhould queſtion, whether 
human nature could ever, in any monarch, reach that height 
of depravity, as to warrant, in revolted ſubjects, this laſt 
act of extraordinary juriſdiction. That illuſion, if it be an il- 
luſion, which teaches us to pay a ſaered regard to the per- 
ſons of princes, is ſo ſalutary, that to diſſipate it by the 
formal trial and puniſhment of a ſovereign, will have more 
pernĩeious effects upon the people, than the example of juſ- 
tice can be ſuppoſed to have a beneficial influence upon 
princes, by checking their career of tyranny. It is danger- 
ous alſo, by theſe examples, to reduce princes to defpair, or 
bring matters to ſuch extremities againſt perſons endowed 
with great power, as to leave them no reſource, but in the 
moſt violent and moſt ſanguinary counfels. This 7 
poſition being eſtabliſhed, it muit, however, be obſerved, 
that no reader, almoſt of any party or prineiple, was ever 
ſhocked, when he read, in ancient hiſtory, that the Kon 
ſenate voted Nero, their abſolute ſovereign, to be a public 
enemy, and, even without trial, condemned him to the ſe- 
vereſt and moſt ignominious puniſhment ; a puniſhment, 
from which the meaneſt Raman citizen, was by the laws, 
exempted, The crimes of that bloody tyrant are ſo enor- 
mous, that they break through all rules; and. extort a con 
feſſion, that ſuch a dethroned prince is no longer ſupeno! 
to his people, and can no longer plead,, in his own defence, 
laws, which were eſtabliſned for conducting the —_— 
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courſe of admigiſtration. But when we paſs from the caſe | 
of Ners to that of Charles, the great diſproportign, or ra- 
ther total contrariety, of character, immediately ſtrikes us: 
and we ſtand aſtoniſhed, that among a civilized people, ſo. 

much virtue could, ever meet with ſo fatal a Tataſtrop 
Hiſtory, the great miſtreſs of, wiſdom, furniſhes examples 

of all kinds ; and wy rudential, as well as moral pre. 
cept, may be authorized by thoſe events, which her enlarga@ + B 
mirror is able to preſent to us. From the memorable fe- | Y 
volutions, which paſſed in England during this period, w& 
may naturally deduce the ſame uſeful lefſon, which Gharks = 

himſelf, in his later years, inferred ; that it is dangerous for 8 
princes, even from the appearance of neceſſity, to aſſume = 
more authority, than the laws have allowed them, But, It 
muſt be confeſſed, that theſe events furniſh us with another 
inſtruction, no leſs natural, and no leſs uſeful, concerning 
the madneſs of the people, the furies of fanaticifm, and the 
danger of mercenary armies, * | | 3 

he confuſions, which overſpread England after the mur- 
der of Charles I. proceeded as well ſrom the ſpixit of re- 
finement and innovation, which agitated the ruling party, 
as from the difſolution of all that authority, both oh. ang 
eccleſiaſtical, by which the nation had ever been aceuſ- 
tomed to be governed, Every man had framed the model 
of a republic; and, however new it was, or fantaſtical, he 
was cager in recommending it to his fellow-citizens, or 

even impoſing it by force upon them. F 


7 


—— cc 


From all quarters, the parliament was now *© harraſſed with | 
titions of a · very free nature, which ſtrongly . ſpoke the 


w_ 
d 


Vf enſe of the nation, and proved how ardently all men 
ed longed for the reſtoration of their laws and liberties. Even 
1 in a feaſt, which the city gave to the parliament and coun- 


eil of ſtate, it was deemed à requiſite precaution, if we may 


d, credit Waller and Dugdale, to ſwear all the cooks, that the 

el would ſerve nothing but wholeſome food to them. f 
1 Ihe parliament judged it neceffary to enlarge the laws 
lie of high treaſon beyond thoſe narrow houngs, within which 
ſe- * they had been confined-during the monarchy. They even 
nt, comprehended verbal offences, nay intentions, though 1ey- 
Ws, had never appeared in any overt- act againſt the ſtate. Tg 
= | affirm the preſent government to be an uſurpation, to aſ- 


ſert that the parliament or council of ſtate were tyrannica! 
or illegal, to endeavour fubverting their authority or ſtir- © |, 
ning up ſedition againſt Mn theſe offences were declared 


> Hume, 7 vol. 144. 4 Hume, 7 vol. 155 0 Moy 1649. p 4 
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to be high treaſon. The power of 1 * onment, of which 
the petition of right had bereaved the| king, it was now 
found neceſſary to reſtore to the council of ſtate. ; and all 
the jails in England were filled with men whom the jealouſies 
and fears of the ruling pu had repreſented as dangerous, 
The taxes, continued by the new government, and which, 
being unuſual, were eſteemed heavy, inereaſed the general 
ill ill, under which it laboured. Beſides the cuſtoms and 
exciſe, ninety thouſand pounds a month were levied on land 
for the ſubſiſtence of the army. The ſequeſtrations and 
compoſitions of the royaliſts, the ſale of the crown lands, 
and of the dean and chapter lands, though they yielded 
great ſums, were not ſufficient to ſupport the vaſt expences, 
and, as was ſuſpected, the great depredations, of the par- 
liament and of their creatures.“ | 8 


CH RESTORATION. 
Eleven years after, when the parliament met, they choſe: 
Pa Sir Harbottle Grimſtone ſpeaker, The great dangers in- 
ef curred during former uſurpations, joined to the ex- 
treme caution of the general®, kept every one in awe; and 
none dared for ſome days, to make any mention of the 

| king. © The members exerted their ſpirit chiefly in bitter 
invectives againſt the memory of Cromwel, and in execrations 
againſt the inhuman murderer of their late ſovereign. At 
laſt, the general, having ſufficiently ſounded their inelina- 
tions, gave directions to Anneſley, preſident of the council, 
to inform them, that one Sir Fohn Granville, a ſervant of the 
king's, had been ſent over by his majeſty, and was now at 
the door with a letter to the Commons. The loudeſt ac- 
clamations were excited by this intelligence, Granville was 
called in: the letter accompanied with a declaration, gree- 
dily read: without one moment's delay, and without 2 
contradictory vote, a committee was appointed to prepare al 
anſwer ; and in order to ſpread the ſame ſatisfaction througl- 
out the kingdom, it was voted that the letter and declara- 
tion ſhould immediately be publiſhed, 3 # 
The people, freed from the ſtate of ſuſpence, in which 
they had fo long been held, now hanged their anxious 
hope for the unmixt effuſions of joy ;| and diſplayed a ſocial 
triumph and exultation, which no private proſperity, even the 
_ greateſt, is ever able fully to inſpire. | Traditions remain o 
men, particularly of Oughtred, the mathematician, who 4 
of pleaſure, when informed of this happy and furprifily 


cent. The king's declaration was well calculated to uphol 
5 the 
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the ſatisfaction, inſpired by the proſpect of public ſet.. 
tlement. It offered a general amneſty to all perſons what- 
ſoever ; and that without any exceptions but ſuch/as ſhould. 


afterwards be made by parliament: it promiſed: liberty of. 


conſcience ; and a concurrence in any act of parliament, 
which, upon mature deliberation, ſhould be offered, for | 
inſuring that indulgence: it ſubmitted to the arbitration; 

of the * aſſembly, the inquiry into all grants, purchaſes, 


and alienations: and it aſſured the ſoldiers of all their ar- 


rears, and promiſed them, for the future, the ſame pay, 
which they then enjoyed. . i e 
The lords, perceiving the ſpirit, by which the kingdom, 
as well as the commons, was animated, haſtened to re- in- 
ſtate themſel ves in their ancient authority, and to take their 
ſhare in the ſettlement of the nation, They found the doors 
of their houſe open; and all were admitted; even ſuch as 
had formerly been excluded on accpunt of their pretended 
delinquency. DM” / A 4 
The two houſes attended; while the king was proclaimed. 
with great ſolemnity, in Palace-Yard, - at Whitehall, and 
at Temple-Bar.* The Commons voted zoo pounds to buy 
a jewel for Granville, who had brought them the king's 
gracious meſſages: a preſent of 50,000 pounds was con- 
jerred on the king, 10,000 pounds on the duke of York, 
5000 pounds on the duke of Giaceſter. A committee of 
lords and commons was diſpatched to invite his majeſty 
to return and take poſſeſſion of the government. The ra- 
pidity, with which all theſe events were conducted, was 
marvellous, and diſcovered the paſſionate zeal and entire 
unanimity of the nation. Such an impatience appeared, 
and ſuch an emulation, in lords, and commons, and city, 
who ſhould make the molt lively expreſſions of their joy 
and duty ; that, as the noble hiforian expreſſes it, a 'ma 
could not but wonder where thoſe people dwelt, who ha 
done all the miſchief, and kept the king ſo many years 
from enjoying the comfort and ſupport of ſuch excellent ſub- 
jects. The king himſelf ſaid, that it muſt ſurely have been 
his own fault, that he had not ſooner taken poſſeſſion of the 
throne; ſinee he found every body ſo zealous in promoting 
is happy reſtoration. | „ 
The reſpect of foreign powers ſoon followed the ſub- 
miſſion of the king's ſubjects. Spain invited him to return 
to the Low Countries, and embark in ſome. of her maritime 


towns. France made proteſtations of affection and regargy 


and offered Calais for the ſame purpoſe. The ſtates-general 


ſent deputies with a like friendly invitation. "The king 


rclolved to accept of this laſt offer. The people of the re- 
: | public 
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public bore him a cordial affection; and polities no r 
reſtrained their magiſtrates from promoting and expreſſing 
that ſentiment. As he paſſed from Breda to the Hague, he 
was attended by numerous crowds, and was received with 
the loudeſt acclamations ; as if themſelves, not their rivals 
in power and commerce, were now reſtored to peace ahd 
ſecurity. The ſtates-general in a body, and afterwards the 
ſtates of Holland apart, performed their compliments with 
the greateſt ſolemnity : every perſon of diſtinction was am- 
bitious of being introduced to his majeſty ; all ambaſſadors 
and public miniſters of kings, princes, oy ſtates, repaired 
to him, and profeſſed the joy of their maſters in his behalf: 
ſo that one would have thought, that from the united efforts 
of Chriſtendom, had been derived this revolution, which dif. 
fuſed every where ſuch univerſal ſatisfaction. | | 
The king entered London on the 29th of May, which was 
alſo his birth-day. The fond imaginations of men inter- 
2 as 2 happy omen the concurrence of two ſuch joyful 
riods. 1 
Ihe chief taxes in England, during the time of the com- 
monwealth, were the monthly aſſeſſments, the exciſe, and 
the cuſtoms; which, during that period, much exceeded 
the revenue of any former king.“ 19 


yaw 
— 


IN contemplating the affecting circumſtances of this 
riod of Engliſh hiſtory, no real friend to his country can 
avoid exclaiming, May the memory of them be deeply root- 
ed in the hearts of Engliſhmen! Let them remember that 
Charles the I. a pious, virtuous, and accompliſhed prince, 
whoſe errors proceeded not from vice, | from a deſpotie diſ- 
rn, or from want of affection to the people, but from 
e example of his predeceſſors, and from the common im- 
perfections of our nature, which judging of others as we 
would judge of ourſelves, we muſt acknowledge did not de- 
mand an atonement, which affords ſo dreadful an inſtance 
of popular tyranny : let them remember that a temporary 
madneſs for innovation ſunk them under the deſpotiſm of 
Oliver Cronnuel: a man who (in the words of Hume) con- 
fumed in gaming, drinking, debauchery and country riots 
the early years of his Sv and diſſipating his patrimon), 
until the ſpirit of reformation ſeized him :” let them re- 
member the miſeries which overwhelmed their unhapp! 
h country, 


d Hume, 7 v. 327. * Hume, 7 v. 338. 
4 * 5 
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country; that the burthens of the people inſtead of being 
diminiſhed as was vainly expected from the impreſſions. 

made by the artifices of ambition, had increaſed, and that 
they afterwards with tranſport received as their King, the 
ſon of their murdered monarch, as the only means of ex- 
changin diſtreſs, diſtraction, and confuſion, for the enjoy- 
ments of peace, fafety, and the fruits of their induſtry : let 
them when contending for the rights of man, remember the 
nature of man alſo, in which the ſpirit of competition is 
never at reſt, the thirſt of dominion never aſſuaged: let 
them not be blind to the ambition of thoſe who 'flatter and 
ſay © We are the ſupporters of the rights of the people, 
only that they may obtain footing on their ſhoulders, and 
be lifted into power, from whence they will ſpurn at the 
ladder by which they aſcended ; let them not forget that, 
unaccuſtomed to eminence, ſuch men's heads will turn gidd 

and their ſway conſequently become capricious and tyranni- 
cal : let them remember with ſympathy, that diſquietude, 
the common lot of man, lurks with leſs poignancy perhaps 
under the garb of humility, than under the exterior mag- 
nificence 1 a prince; a magnificence which muſt neceſſarily 
be eſtimated by every rational being in its true light; not 
as an emblem of natural inequality between men, but as 
a ſplendid and honourable token of the grandeur, opulence, 
and diſtinguiſhed importance of the people, and an eſſential 
part even in the eyes of a philoſopher, of ſocial ſubordina- 
tion; ſubordination that only ſource of the dignity, and ſup- 
port of the rights of man: let them not plant thorns into 
hearts that are aking for bleſſings diſtributed by providence 
among other ranks of ſociety ; the calm, the ſweet, the un- 
reſtrained enjoyments of ſtill. unagitated domeſtic life: let 
them remember that the king who reigns over free men is 
the father of his country, and that in him are concentrated 
into a ſtrong point the millions of otherwiſe weak and ſcat- 
tered rays which conſtitute the majeſty of the pup that 


an inſult to him is therefore an inſult to themſelves, and, ' | 
«that the man who dares to throw an indignity on him, whom 


the people have placed at their head, as their leader, their 
ornament, and ſafeguard, the aſſerter of their dignity and 
honour, him by whoſe regulated voice the will of the whole 
is proclaimed to nations, deſerves the vengeance of inſulted 

ws, and the inſtant reprobation of every ſpirited citizen, + 
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TREASONABLE AD SEDITIOUS. 
LIBELS AvD SPEECHES.* 


HE ſubject on which we are now about to enter is of 

the utmoſt importance in every well regulated ſtate; 
and the late act of parliament ® giving to juries the right 
of deciding whether or not a publication be in point of law 
a libel, has rendered the knowledge of it a matter of ge- 
neral concern. That deliberative wiſdom which has hereto- 
fore been exerciſed by the judges, in determining how far a 
writing tends to the injury of public tranquillity is now the 
province of a jury: the neceſſary qualification for ſuch a . 
decifion is therefore a ſubje&t of ſerious conſideration to 
every man, liable to be called upon to diſcharge the duty. 
There cannot poſſibly exiſt a ſubject of judicial diſcuſſion 
in which there is ſo little proſpect of fair and unbiaſſed de- 
cifion, as in this of libels affecting the public welfare: 
nearly connected with hiſtory and government, every im- 
portant proſecution awakens the attention and the con- 
tending opinions of the kingdom, and that natural averſion 
in man to reſtraints of every kind, however conducive to 
general happineſs, draws him involuntarily to eſpouſe all 
attempts to leſſen their number, or to diminiſh the reſpect 
rs — who in the ſcale of ſubordination ſtand above 

imſelf. 


This when it procceds from a pure affection for liberty 
| | _ deſerves 


*+ Libels, as contradiſtinguiſhed, from obnoxious ſpeeches, ſignify any 
writings, pictures or figns tending to diſturb the public peace, to 1nyure 
the reputation of an individual, or to expoſe him to public hatred, con. 
tempt and ridicule. Writing, in the eye of the law, is held more criminal 
than mere words, though of the ſame import, from the deliberation which 
it argues: this with reſpe& to ti aſonable expreſſions will be noticed pre- 
ſently : with reſpect to thoſe of a private nature it is obſervable, that to 
call a man rogue, raſcal, or ſcoundrel, is not actionable, and no damages 
can be recovered for ſuch ſpeeches: but if they be written, they then be- 
come a libe}, and an action may be mzintained; thus for inſtance in a0 
action 8 Thomas Walker of Mancheſter, againſt a gentleman of | 
the bar, who poſted him as a ſcoundrel, a coward, &c. which was tried 
at Lancaſter in March 1791, there was no objetion whatever made onthe 
ground that an action would not lie for ſuch words when written. 
. Walker laid his damages at 4oool. and recovered 100l, 


» Seg page 19. 
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deſerves no reproach, but when it proceeds, as it too often 
does, from ——— of other people's proſperity, a hatred of 
diſtinctions, diſcontent in their ſituations, and a malicious 
defire to pull down, without abilities, or benevolence to 
rear, it is a ſpirit that ſhould be ſtigmatized with univerſal 
abhorrence. | | — 
The giddy and enthuſiaſtic zeal which the cry of liberty 
kindles through all ranks of ſociety, ſhould not be excited 


too i ften, -Jeſt when real neceflity for it exiſts, it ſhould: . 


have loſt it's ſpring ; but whatever may be it's general pre- 
valence, whatever paſſions or party purpoſes actuate indi- 
viduals ; when twelve men are called upon as a jury to de- 
| liberate on the conduct of ſuch as are charged with diſturb. 
ing the public peace, they are to diveſt themſelves of preju- 
dices founded in ,popular enthuſiaſm, to conſider maturely 
the ſtate of the ſociety of which they are members, the ten- 
dency of the ſpirit of the times, to diſtinguiſh ſedition from 
the honeſt exertions of cultivated minds in ſpeculations on 
government, and to balance with care and under the cor- 
rection of their oaths, what is to be gained, againſt what may 
be loſt. 5 | 1 
When men come with this diſpoſition to diſcharge their 
duty to their country as jurymen, with a ſufficient know- 
ledge of the ſubject, and with a ſtrength of mind capable 
of reſiſting the ſeductive powers of popular harangues, Which 
have ſuch ſway over weak underſtandings, we ſhall eſea 
the only evils that were to be dreaded from that act of 
the legiſlature which gave to om the power of decidi 
generally on queſtions of libels. If on the contrary it 
thould ever happen that the genuine liberty of the preſs 
thould be injured by a propagation of deluſive doctrines, 
deſtructive to the good order of ſociety; and ſhould our ju- 
ries, at ſuch a period, be ſo far infected with the mad con- 
tagion as to ſuffer libellers to break down with impunity the 
important boundaries between the liberty and the licentiouſ- 
nels of the preſs; it is then that this very popular act of 
32 Geo, II. c. $0. will be either fatal to public hap- 
pineſs, or it will give the death wound to the liberty of 
the preſs by exciting throughout the nation an abhorrence 
of its licentiouſneſs. . 5 
Theſe conſiderations ſhew the neteſlity of circulating a 
knowledge of the ſubject of treaſonable and ſeditiaus libels, 
and the principles on which the judges have procceded in - 
tlcir deciſions, as lights to guide thoſe who may be called 
on to act as jurors, and who in that capacity are now 
impowered by the above act of parliament to decide on 
| | queſtions 


o 


— 


on 
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ns between ſociety and thoſe individuals who at. 
= by any ſpecies of publications to C iſturb it's tran- 


Publications affecting the welfare of ſociety are called 
ibels, and of theſe there are ſeveral ſpecies, at preſent only 
two demand aur notice, viz. treaſonable and ſeditious libels, 
the former expoſing the offender to the moſt awful ſentence 
that ean be inflicted by a human tribunal ; the latter ex- 
as poing him to fine, impriſonment, or infamous corporal 
puniſhment, Tt will be requiſite to give\the reader a ge- 
neral view of the ſubjects of treaſon and of miſpriſians and con- 
tempts affecting the king and government, under which feditious 
 libels are included, previous to ſtating the proſecutions, of 
which the ſubſtance of a ſufficient number of the moſt in- 
tereſting will be ſelected, to diſſeminate a ſpecies of know- 
ledge, which demands a more general attention at this than 
at any former period, and which therefore will be a ſuf- 
ficient apology for deviating in this inſtance from the plan 
of varied information and amuſement. | 
Treaſon, proditio, in its very name (which is borrowed 
from the French) imports a betraying, treachery, or breach 
of faith. It therefore happens only between allies, ſaith the 
Mirror: far treaion is indeed a general appellation, made 
uſe of by the law, to denote not only offences againſt the 
king — overnment, but alſo that accumulation of guilt 
which ariſes whenever a ſuperior repoſes a confidence in 2 
ſubject or inferior, between whom and himſelf there ſubſiſts 
a natural, a civil, or even a ſpiritual relation ; and the in- 
ferior ſo abuſes that confidence, ſo forgeſs the obligations of 
duty, ſubjection, and allegiance, as to deitroy the life of any 
ſuch ſuperior, or lord. I his is looked upon as proceeding 
from the ſame principle of treachery in private life, as 
would have urged him who harbours it to have conſpired 
in public againſt his liege lord and ſovercign ; and there- 
fore for a wife to kill her lord or huſband, a fervant his lord 
and maſter, and an eccleſiaſtic his lord or ordinary: theſe, 
being breaches of the lower allegiance, of private and do- 
meſtic faith, are denominated petit treaſons. But when dil- 
loyalty fo rears its ereſt, as to attack even majeſty itſelf, it 
is called by way of eminent diſtinction high treaſon, alta 
praditis ; being equivalent to the crimen laſa majeſtatis of tlic 
Romans, as Glanvil denominates it alſo in our Angiſb law. 
As this is the higheſt civil crime, which (eonſidered as 2 
member of the community) any man can poſſibly commit, 
it ought therefore to be the moſt preciſely aſcertaingd. Fot 


if the crime of high treaſon be indeterminate, this = 
24 I LN (bays 
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(fays the preſident Moenteſquieu) is ſufficient to make any go- 
vernment degenerate into arbitrary power. And yet, by 

the antient common law, there was a great latitude left in 

the breaſt of the judges, to determine what was treaſon, _ 

or not ſo: whereby the creatures of tyrannical princes had 
opportunity to create abundance of conſtructive treaſons 2; 

that is, to raiſe, by forced and arbitrary conſtructions, of- 
fences into the crime and puniſhment of treaſon, which 

never were ſuſpected to be ſuch, Thus the accreaching, or 
attempting to exerciſe, royal power (a very uncertain charge} 

was in the 21 Ede. III. held to be treaſon in a knight of 
e who forcibly aſſaulted and detained one of the 1 
king's ſubjects till he paid him gol: a crime, it muſt be = 
owned, well deſerving of puniſhment ; but which ſeems to | 4 
be of a complexion very different from that of treaſon, 
Killing the king's father, or brother, or even his meſſenger, 
has alfo fallen under the ſame denomination. The latter of 
which is almoſt as tyrannical a doctrine as that of the im- 
perial conſtitution of Arcadius and Honorius, which deter- 
mines that any attempts or deſigns againſt the miniſters of 
the prince ſhall be treaſon. But however, to prevent the 
inconveniencies which began to ariſe in England from this 
multitude of conſtructive treaſons, the ſtatute 25 Edw. III. 

c. 2. A. D. 1350, was made; which defines what offences 
only for the e ſhould be held to be treaſon: in like 
manner as the lex Julia majeftatis among the Romans, promul- 
ged by Auguſtus Cæſar, comprehended all the antient laws, that 
had before been enacted to puniſh trangreſſors againſt the 
ſtate, This ſtatute muſt therefore be our text and guide, in 
order to examine into the ſeveral ſpecics of high treaſon. 
And we ſhall find that it comprehends all kinds of high 
treaſon under ſeven diſtin branches. 

1. When a man doth compaſs or imagine the death of our 
a the king, of our lady his queen, or of their eldeſt ſon and 

cir, | | 

2. If a man do violate the king's companion, or the king's 
eldeſt daughter unmarried, or the wife of the king's eldeſt 
lon and heir. | To, 
f If a man do Icvy war againſt our lord the king in his 
realm. 

4. If a man be adherent to the king's enemies in his 
—_ giving to them aid and comfort in the realm or elſe- 
where, | 

5 If a man counterfeit the king's great or privy ſeal. 

b. If a man counterfeit the king's money, and if a man 
bring falſe money into the realm counterfeit to the money of 
: | ; . x England, 
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England, knowing the money to be falſe, to merchandize and 
make payment withal. 8 e 
. If a man ſlay the chancellor, treaſurer, or the king's 
juſtice of the one bench or the other, juſtices in eyre, or 
juſtices of aſſize, and all other juſtices aſſigned to hear and 
determine, being in their places doing their offices. 
Theſe are the treaſons expreſsly defined and aſcertained 
by the 25 Edi. III. A D. 1350. Since which however 
ſeveral new treaſons have been created by particular acts of 
parliament. As 1. Thoſe relating to papiſts. 2. The coin- 
„and 3. To the proteſtant ſucceſſion. | From theſe va. 
nous ſpecies of treaſons the purpoſe now is to notice only 
thoſe which have relation to the ſubject we are on. 
1. In the firſt place then it is treaſon, ©©|when a man doth 
compaſs or imagine the death of our lord the King, of our 
lady his queen, or of their eldeſt ſon and heir.“ Under 
this deſcription it is held that a queen regnant (ſuch as queen 
Elizabeth and queen Anne) is within the words of the act, 
being inveſted with royal power and entitled to the allegi. 
. ance of her ſubjects: but the huſband of ſuch a qucen is not 
comprized within theſe words, and therefore no treaſon can 
be committed againſt him. The king here intended is the 
king in poſſeſſion ; without any reſpect to his title: for it is 
held, that a king de facto and not de jure, or in other words 
an uſurper that hath got poſſeſſion of the throne, is a king 
within the meaning of the ſtatute; as there is a temporary 
allegiance due to him, for his adminiſtration of the govern- 
ment, and temporary protection of the public : and there- 
fore treaſons committed againſt Henry VI. were puniſhed 
under Edwurd IV. though all the oy of Lancaſier had been 
previouſly declared uſurpers by act of parliament. But the 
moſt rightful heir of the crown, or king % jure and not 4 
fats, who hath never had plcnarv poſſeſſion of the throne, 
as was the caſe of the houſe of York during the three reigns 
of the line of Lancaſter, is not a king within this ſtatute 
againſt whom treafons may be committed. And a wy 
ſenſible writer on the crown-Jaw carries the point ot pot 
feflion fo far, that he holds, that a king out of poſſeſſion is 
ſo far from having any right to our allegiance, by any other 
title which he may ſet upagainſt the king in being, that we 
are bound by the duty ot our allegiance to reſiſt him. 
doctrine which he grounds upon the ſtatute 11 Hen. VII. c. 
1. which is declaratory of the common Jaw, and pronounces 
all ſubjects excuſed from any penalty or torfeiture, *which 
do aſſiſt and obey a king de fat?o. But, [in truth, this ſecms 


10 be confounding all notions of right aid wrong; and the 
| | conſequence 
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tonſequenee would be, that when Cromwel had murdered the 
elder Charles, and uſurped the power (though not the name) 
of king, the people were bound in duty to hinder the ſon's 
reſtoration: and were the king of Poland or Morocco to in- 
vade this kingdom, and by any means to get poſſeſſion of the 
crown (a term, by the way, of very looſe and indiſtinct ſignĩ- 
fication) the ſubject would be bound by his allegiance to 
fight for his natural prince to-day, and by the fame duty of 

allegiance to fight againſt him to-morrow. The true dif. 
tinction ſeems to be, that the ſtatute of Henry the ſeventh 


ny trait- 
erous intent, is no treaſon: as was the caſe of fir lla 


dicial cognizance, unleſs it be demonſtrated by ſome open, 
| | | or 


He 


imagining his death. To co 


tended than the preſent force, by ſuch as have ſo far thrown 


. queſtion alſo, but that ns any meaſures to render ſuch 
* 


| Markham rather choſe to leave his place than aſſent to the 
latter judgment. Baker's Chron. 229. But now it ſeems clearly 
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or overt, act. And yet the tyrant Diampſius is recorded to 


have executed a ſubſect, barely for dreaming that he had 
killed him ; which was held for a ſufficient from that he 


had thought thereof in his waking hours., But ſuch is not 


the temper of the Engliſb law; and therefore it is neceſſary that 
there appear an open or overt act of a more full and explicit na- 
ture, to convict the traitor upon. The ſtatute expreſsly requires, 
that the accuſed be thereof upon ſufficient proof atfainted 


of ſome open act by men of his own condition.” Thus, to 


provide weapons or ammunition for the purpoſe of killing 
the king, is held to be a 2 overt act of treaſon in 
pire to impriſon the king by 
force, and move towards it by aſſembling co is an 
overt act of compaſſing the king's death |; for all force, uſed 
to the perſon of the king, in its conſequence may tend to his 
death, and is a ſtrong preſumption of ſomething worſe in- 


off their bounden duty to their ſovereign ; it being an old 
obſcrvation, that there is generally but a ſhort interval be- 
tween the priſons and the graves of princes. There is no 


treaſonable purpoſes effectual, as aſſembling and conſulti 
on the means to kill the king, is a ſufficient overt act of hi 
treaſon. | | 

How far mere words, ſpoken by an individual, and not 
relative to any treaſonable act or deſign then in n 
ſhall amount to treaſon, has been formerly matter of doubt. 
We have two inſtances in the reign of Edward IV. of perſons 
executed for treaſonable words: the one a citizen of Londen, 
who ſaid he would make his ſon heir of the crown, being 
the ſign of the houſe in which he lived; the other a gentle- 
man, whoſe favourite buck the king killed in hunting, where- 
upon he wiſhed it, horns and all, in the King's belly. 
Theſe were eſteemed hard caſes: and the chief juſtice 


to be agreed, that, by the common law and the ſtatute, 
Edward III. words ſpoken amount only to a high miſdemea · 
nor, and no treaſon. For they may be ſpoken 1n heat, with- 
out any intention, or be miſtaken, perverted, or miſ- remem- 
bered by the hearers: their meaning depends always on thell 
connexion with other words, and things: they as ſignif 
differently even according to the tone of voice, with w 
they are „Wie and ſometimes ſilence is more expreſſive 
than any diſcourſe. As therefore there can be nothing more 
| ff {ns ” | equivocal 
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uivocal and ambiguous than words, it would indeed be un- 
reaſonable to make them amount to high treaſon. And ac- 
cordingly in 4 Car. I. on a reference to all the judges, con- 
ceerning ſome very attrocious words ſpoken by one Fyne, they 
certified to the king, that though the words were as 
wicked as might be, yet they were no treaſon : for, unleſs 


it be by ſome particular ſtatute, no words will be treaſon,” 


If the words be ſet dawn in writing, it argues more deli- 
berate intention; and it has been held that writing is an 
overt act of treaſon ; for ſcribere eſt agere. But even in this 
caſe the bare words are not the treaſon, but the deliberate 
at of writing them. And ſuch writing, though unpub= 
liſhed, has in ſome arbitrary reigns convicted its author of 
treaſon : particularly in the caſes of one Peacham, a clergy- 
man, for treaſonable paſſages in a ſermon never preached ; 
and of Algernon Sydney, for | as papers found in his cloſer ® 
which, had they been plainly relative to any previous 
formed deſign of dethroning or murdering the king, might 
doubtleſs have been properly read in evidence as overt acts 
of that treaſon, which was ſpecially laid in the indictment. 
But being merely ſpeculative, without any intention {ſo far 
as appeared) of making any public uſe of them, the con- 
victing the author of treaſon upon ſuch an inſufficient foun- 
dation, has been univerſally diſapproved. Peucham was there- 
fore pardoned : and though Sydney indeed was executed, 
yet it was to the general ns of the nation ; and his 
attainder was afterwards reverſed by parliament. There 
was then no manner of doubt, but that the publication of 
ſuch a treaſonable writing was a ſufficient overt act of trea- 
ſon at the common law; though of late even that has been 
queſtioned. | | 1 

2. The next ſpecies of treaſon which we ſhall notice is, “ if 
a man do levy war againft our lord the king in his realm.” 
And this may be done by taking arms, not only to dethrone | 
the king, but under pretence to reform religion, or the laws?, 
or to remove evil counſellors, or other grievances whether 
cal or pretended, For the law does not, neither can it, 
permit any private man, or ſet of men, to interfere forcibly 
in matters of ſuch high importance; eſpecially as it has 
«[tabliſhed a ſufficient power, for theſe purpoſes, in the high 
-.court 


See this tial poſt. 


1 So an attempt by intimidation and violence to force the repeal of 2 
a 1s a levying 4 * the king; and high treaſon ſo laid down i 

e whole court of K. B. as clear law in the king. v. ford George Gordon, 
+ teri, 21 Geo, III. K. B. Doug. 590. ; ea 
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court of parliament. To reſiſt the king's forces by "defend: 
ing a caſtle againſt them, is a levying of war: and fo is an 
inſurrection with an avowed defign to pull down all enelo- 
ſures, all brothels, and the like; the univerſality of the 
deſign making it a rebellion againſt the ſtate, an uſurpation 
of the powers of government, and an inſolent invaſion of 
the King's authority. But a tumult with a view to pull 
down a-particular houſe, or lay open a particular incloſure, 
amounts at moſt to a riot; this being ne general defiance 
of public government. So, if two ſubjects quarrel and 
levy war againſt each other, (in that ſpirit of private war, 
which prevailed all over Europe in the early feodal times) 
it is only a great riot and contempt, and no treaſon. Thus 
it happened between the earls of Hereford and Glicefter in 
20 Ediv. I. who raiſed each a little army, and committed 
outrages. upon each other's lands, burning houſes, attended 
with the loſs of many lives: yet this was held to be no 
high treaſon, but only a great miſdemeanor. A bare con. 
ſpiracy to levy war does not amount to this ſpecies of trea- 
ni ut (if particularly pointed at the perſon of the king 
or his government) it falls within the firſt, of compaſſing or 
_ imagining the king's death. | | 
3. It a man be adherent to the King's enemies in his 
realm, giving to them aid and comfort in the realm, of 
elſewhere,” he is alſo declared guilty of high treaſon. ' This 
muſt likewiſe be proved by ſome overt act, as by giving 
them intelligence, by ſending them proviſions, \by ſelling 
them arms, by treacherouſly ſurrendering a fortreſs, or the 
like. By enemies are here underſtood the ſubjects of to- 
reign powers with whom we are at open war, As to fo- 
reign pirates or robbers, who may happen to invade our 
coaſts, without any open hoſtilitics between their nation and 
our own, and without any commiſſion from any prince or ſtate 
at enmity with the crown of Great Britain, the giving them 
any aſſiſtance is alſo clearly treaſon ; either in the light 0! 
adhering to the public enemies of the king and kingdom, 07 
elſe in that of levying war againſt his majeſty. And, mot 
indiſputably, the ſame acts of adherence or aid, which (when 
applied to foreign enemies) will conſtitute treaſon under 
this branch of the ſtatute, will (when afforded to our o 
fellow- ſubjects in actual rebellion at home) amount to big 
treaſon under the deſcription of leyying war againſt the 
king. But to relicve a rebel, fled gut of the kingdom,“ 
no treaſon : for the ſtatute is taken ſtrictly, and a rebel l 
not an enemy: an enemy being always the ſubject of ſom 
foreign prince, and one who owes no allegiance to tht 
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crown of England. And if a petſon be under cireumſtanc 
of actual force and conſtraint, through a dn ee ap- 
prehenſion of injury to his life or perſon, this fear or com- 
pulſion will excuſe his even joining with either rebels or 
enemies in the kingdom, provided he leaves them whenever 
he hath a ſafe 2 1 h 5 Ws 
The three preceding ſpecies of treaſon were aſcertained 
by the before-mentioned ſtatute 25 Ed. Of thoſe which. 
have been created fince it will be requiſite to ſtate only one, 
viz. that which is created for the ſecurity of the prore/iant. 
ſucceſſion. For this, purpoſe, after the act of ſettlement was 
made, for transferring the crown to the illuſtrious houſe of. 
Hanover, it was enacted by 13 & 14 Will. III. c. 3. that the 
pretended prince of Wales, who was then thirteen. years ”” 
age, and had aſſumed the title of king Fames III. ſhould be 
attainted of high treaſon; and it was made high treaſon fot 
any of the king's ſubjects by letters, meſſages, or otherwiſe, 
to hold correſpondence with him, or any perſon employed by 
him, or to remit any money for his uſe, knowing the ſame 
to be for his ſervice. . And by ſtatute 17 Geo. II. c. 3g, 
it is enacted, that if any of the ſons of the Pretender ſhalP 
land or attempt to land in this kingdom, or be found in 
Great Britain, or Ireland, or any of the dominions belongi 
to the ſame, he ſhall be judged attainted of high treafon, an 
ſuffer the pains thereof. And to correſpond with them, or 
to remit money for their uſe, is made high treaſon in the ſame 
manner as it was to correſpond with the father, By the - 
ſtatute 1 Inne, ſt. 2. e. 17, it any perſon ſhall endeavour to 
deprive or hinder any perſon, being the next in ſucceſſion to 
the crown according to the limitations of the act of ſettle- 
ment, from ſucceeding to the crown, and ſhall maliciouſly 
and directly attempt the ſame by any overt act, ſuch offence 
ſhall be high treaſon. And by ſtatute 6 Ame e. 7. if any 
perſon ſhall maliciouſly, adviſedly, and directly, by writi 
or printing, maintain and affirm, that any other perſon hat 
any right or title to the crown of this realm, otherwiſe than 
according to the act of ſettlement ; or that the kings of this 
realm with the authority of parliament are not able to make 
laws and ſtatutes, to bind the crown and the deſcent thereof; 
ſuch perſon ſhall be guilty of high treaſon. This offence (or 
indeed maintaining this doctrine in any wiſe, that the king 
and parliament cannot limit the crown) was once before 
made high treaſon, by ſtatute 13 £/iz. c. 1. during the life 
- of that princeſs. And after her deceaſe it continued a high, 
miſdemeanor, puniſhable with the forfeiture of goods and 
chattels, even in the moſt flouriſhing æra of indefeaſible 
reditary right and jure Pp ſuc2cſhon. But it was 1 15+ 
| ; ralſe 
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raiſed into high treaſon, by the ſtatute of Anne before- men- 
tioned, at the time of a projected invaſion in favour of the 
then Pretender : and upon this ſtatute one Matthews, a prin- 
ter, was convicted and executed in 1719, for printing a 
treaſonable pamphlet entitled Vox populi vox Dei. | 

Thus much for the crime of treaſon, or lgſæ majeſtalit: 
which conſiſts, we may obſerve, originally, in groſsly coun- 
teracting that allegiance, which is due from the ſubje& by 
either birth or reſidence, We now paſs from defining the 
crime to deſcribe its puniſhment. 

The puniſhment of high treaſon in general is very ſolemn 
and terrible. 1. That the offender be drawn tothe gallows, 
and not be carried or walk ; though uſually by connivance, 
(at length ripened by humanity into law) a ſledge or hurdle - 
is allowed, to preſerve the offender from the extreme tor. 
ment of being dragged on the ground or pavement. 2. That 
he be hanged by the neck, — then cut down alive. 3. That 
his head be cut off. 4. That his body he divided into four 
_ 5. That his head and quarters be, at the king's dil- 
F The king may, and often doth, diſcharge all the puniſh. 
ment, except beheading, eſpecially where any of noble blood 
are attainted. For beheading being part of the judgment, 
that may be executed, though all the reſt be omitted by the 

king's command. But where beheading is no part of the 
judgment, as in murder or other felonies, it hath been ſaid 
that the king cannot change the judgment, although at the 
requeſt of the party, from one ſpecies of death to another. 
In the caſe of coining, which is a treaſon of a different 
complexion from the reſt, the puniſhment is milder for male 
offenders; being only to be drawn, and hanged by the neck 
till dead. But in treaſons of every kind the puniſhment of 
women is the fame, and different from| that of men, For, 
as the decency due to the ſex forbids the expoſing and pub- 
licly mangling their bodies, their ſentence (which is to the 
wr as terrible to ſenſation as the other) . p be "= to *. 
gallaws, and there to be burned alive. gt 
3. Tu M lth £1 f 2 | 


WE will now proceed to the ſubject of ſeditious lib, 
which with various other ſpecies of public offences, come 
under the deſcription of miſpriſions and contempts affetting tht 
king and government. Theſe therefore will likewiſe be includ- 
ed among the tollowing obſervations. | 

. ER | Miſpriſions 
See this trial poſt. 


+ © This puniſhment for treaſon, Sir Edward Coke tells us, is warranted 
by divers examples in Scripture ; for Jab was drawn, Bithan was b 
Jadas was embowelled, and ſo of the reſt (3d Inſt, 211.) 
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| e (a term derived from the old French, meſpris, a 


neglect or contempt) are, in the acceptation of our law; 
generally underſtood to be all ſuch 9 offences as are 
under tlie degree of capital, but nearly bordering thereon: 
and it is ſaid, that a miſprifion is contained in every treaſon, 
and felony whatſoever: and that, if the king ſo pleaſe, the 
offender may be proceeded againſt for the miſpriſion only, 
And upon the ſame principle, while the juriſdiction of the 
ſtar-chamber * ſubſiſted, it was held that the king might 
remit a proſecution for treaſon, and cauſe the delinquent 
to be cenſured in that court, merely for a high miſdemeanor: 
as happened in the caſe of Roger earl of Rutland, in 43 
liz, who was concerned in the earl of E/ex's rebellion. 
Miſpriſions are generally divided into two forts; negative, 
which conſiſt in the concealment of ſomething which ought 
to be revealed; and poſitive, which conſiſt in the com- 
' miſſion of ſomething which ought not to be done. — 
I. Of the firſt, or negative kind, is what is called miſ- 
priſion of Wages ; conſiſting in the bare knowledge and_con- 
ccalment of treaſon, without any degree of aſſent thereto : 
for any aſſent makes the party a mm e traitor ; as indeed 
the concealment, which was conſtrued aiding and abetting, 
did at the common law: in like manner as the knowledge 
of a plot againſt the ſtate, and not tevealing it, was a 
capital crime at Florence, and other ſtates of /taly. But it is 
now enacted by the ſtatute 1 & 2 Ph. & Max. c. 10. that 4 
bare concealment of treaſon ſhall be only held a miſpriſion. 
This concealment becomes criminal, if the party n 
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le * The ſlar-chamber was a court of very ancient original, but new 
ck wodelled by ſtatutes g Hen. VIII. c. 1. and 21 Hen. VIII. c. 20. cons 
of biting of divers lords ſpiritual and temporal, being privy counſellors, to- 
or, gether with two judges of the courts of common he, without the inter- 
"a vention of any jury. Their juriſdiftion extended legally over riots, per- 


jury, miſbehaviour of ſheriffs, and other notorious miſdemeanors, con- 


be trary to the laws of the land. Yet this was afterwards (as lord Clarendot 
. informs) ſtretched to the aſſerting of all proclamations, and orders of 
” ate: to the vindicating of illegal commiſhons and grants of monopohes 


holding for honourable that which pleaſed, and for juſt that which pro- 
bred, and becoming both a court li to determine civil rights, and a 
Court of revenue to enrich the treaſury ; the council table by proclama- 
uons enjoining to the people that which was not enjoined by the laws, 


the 2 prohibiting that which was not prohibited; and the ſtar- chamber, 
ud- watch conſiſted of the ſame perſons in different rooms, cenſuring the 
exch and diſobedience to thoſe proclamations by very great fmes, im- 


prſonments, and corporal ſeverities ; ſo that any difreſpeR to any acts of 


ons ©, Or to the perſons of ſtateſmen, was in no time more penal, and the 
ar tions of right never more in danger to be deſtroyed,” For which 
ar alone it was finally aboliſhed by ſtatute 16 Car. I. c. 10. 1641, to the 


gereral joy of the whole nation. 4 Black. Com. 267. 
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of the treaſon does not, as ſoon as conveniently may be, 
reveal it to ſome judge of aſſize or juſtice pf the peace. But 
if there be any probable circumſtances of aſſent, as if one 
goes to a treaſonable meeting, knowing beforehand that a 
conſpiracy is intended againſt the king; or, being in ſuch 
company once by accident, and having heard ſuch treaſon- 
able conſpiracy, meets the ſame company again, and hears 
more of it, but conceals it; this is an implied aſſent in law, 
and makes the concealer guilty of actual high treaſon. 

II. Miſpriſions, which are merely poſitive, are generally 
denominated contempts or high miſdemeanors ; of which are ſuch 
contempts of the executive magiſtrate, as demonſtrate them- 

. ſelves by ſome arrogant and undutiful behaviour towards the 
king and government. Theſe are | 
- x Contempts againſt the king's prerogative. As, by refu- 
ſing to aſſiſt him tor the good of the public: either in his 
councils, by advice, it called upon; or in his wars, by perſo- 
nal ſervice for defence of the realm, againſt a rebellion or 
invaſion. Or by diſobeying the king's [lawful commands; 
whether by writs iſſued out of his courts of juſtice, or. by a 
ſummons to attend his privy council, or by letters from the 
king to a ſubject commanding him to return from beyond 
the ſeas, (for diſobedience to which his lands ſhall be ſeiſed 
till he docs return, and himſelf afterwards puniſhed) or by 
his writ of ne exeat regnum, or proclamation, commandin 
the ſubject to ſtay at home. Diſobedience to any of theſe 
commands is a high miſprition and contempt: and fo, laſtly, 
is diſobedicnce to any act of parliameat, where no particu- 
lar penalty is aſſigned; for then it is puniſhable, like the reſt 
of theſe contempts, by fine and impriſonment, at the diſer- 
tion of the king's courts of juſtice. 

2. Contempts and miſpriſions againſt the king's perſon and 
government, may be by ſpeaking and writing againſt them, 
curſing or wiſhing him ill, giving out ſcandalous ſtories 
concerning him, or dzing any thing that may tend to leſſen him in 
the eſteem of his ſubjects, may weaken his gruernment, or may ruſe 
jealouſies between him and his peuple. 1 Hawk. P. C. c. 23. kc. 
6. It has alſo been held an offence of this ſpecies to drink | 
to the pious memory of a traitor; or for a clergyman to ab- 

folve perſons at the gallows, who there perſiſt in the trea- 
ſons 55 which they die: theſe being àcts which implied) 
encourage rebellion. And for this ſpecies of contenipt a man 
may not only be fined and imprifoned, but ſuffer the pillory 
or other infamous corporal puniſhment : in like manner as, 
in the anticnt German empire, ſuch perſons as endeavouree to 
| | | on 
« Theſe words of that great writer on Criminal Law, Hawkins, afford 

a touchitone by which a ,ury may try the criminaiity of publications 
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ſow ſedition, and diſturb the public tranquillity, were con- 
demned to become the objects of publicnotoriety and deriſion, 
by carrying a dog upon their ſhoulders from one great town to 
another. he emperors Otho I. and Frederick Barbarofſa in- 
flited this puniſhment on noblemen of the higheſt rank. 

3. Contempts againſt the king's title, not amounting to 
treaſon or præmunire, are the demial of his right to the crown” 
in common and unadviſed diſcourſe; for if it be by adviſed- 1 
ly ſpeaking, it amounts to a premunire*, This heedleſs 
1 of contempt is however puniſned by our law with 

fine and impriſonment. 4. Black. Com. paſſim. 


Having thus given a general view of ſuch branches of the 
crime of high treaſon as were properly introductory to 
the ſubject of treaſonable libels, OT alſo a view of the 
offences ſtyled miſpriſions and eontempts affecting the king 

and government, under which ſeditious libels are included : 
we.now proceed to lay before the reader the ſubſtance of the 
moſt remarkable proſecutions for theſe offences, -and by, 
ranging them in chronological order, hey will exhibit a 
comparative view of the adminiſtration of public juſtice, 
the eloquence of the bar, the ſpirit of the times, the liberty 
of the preſs, and the occaſional exertions of the law, againſt 
its licentiouſneſs at different periods of Engliſh hiſtory ; for 

it is principally by theſe proſecutions that the energies of 
theſe intereſting topicks have been called forth, _ 

It will however be proper, firlt to 2 few obſerva- 
tions reſpecting the preſs. In all inſtances (ſays Blackſtone) 
where libels are puniſhed by the Engliſh law, ſome with a 
greater, others with a leſs degree of Everkeys: the liberty of 
the preſs, properly underſtood, is by no means infringed or 
violated. The liberty of the preſs is indeed effential to the 
nature of a free ſtate: but this conſiſts in laying no previous 
reſtraints upon publications, and not in freedom from cen- 
ſure for criminal matter when 133 Every man has 
an undoubted right to lay what ſentiments he pleaſes before 
the public: to forbid this, is to deſtroy the freedom of the 
preſs: but if he publiſhes what is e e miſchievous, 
or illegal, he muſt take the conſequence of his own "OA 

0 


do called from the words of the writ, preparatory to the execution 
thereof; 5 pramunire facias, A. B. &c. Cauſe A. B. to be forewarned, 
&c.“ Its puniſhment is as follows, ** from the convidtion the defendant 
ſhall be out of the king's proteftion, and his land and tenements, goods 
ard chattels, forfeited to the king, and his body to remain in priſon during 
life; he can bring no action for any private injury, being ſo far out of 
he protettion of the law, that it will not guard his civil rights, nor re- 
medy any grievance. which he as an individual may ſuſſer, &c. and 
no man knowing him to be guilty can with ſafety give him comfort, 
ud, or relief, 4 Black. Com. 10g, 118, | „„ 
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To ſubject the preſs to the reſtrictive power of a licenſer, as 


* was formerly done, both before and fince the revolutionb, 


is to ſubject all freedom of ſentiment to the prejudices of 
one man, and make him the arbitrary and infallible judge 
of all the controverted points in learning, religion, and go. 


vernment. But to puniſh (as the law does at preſent) any 


dangerous, or offenſive writings, which, | when publiſhed, 
ſhall on a fair and impartial trial be adjudged of a pernici- 
ous tendency, is neceſſary for the preſervation of peace and 
order, of government and religion, the only ſolid 
oundation of civil liberty. Thus the will of individuals is 
ſtill left free; the abuſe only of that free will is the object of 
legal puniſhment. Neither is any reſtraint hereby laid up. 
on the freedom of thought or inquiry: liberty of private 
ſentiment is {till left; the diſſeminating, or making public, 
of bad ſentiments, deſtructive of the ends of ſociety, is the 
crime which ſociety corrects. A man (ſays a fine writer on 


this ſubject) may be allowed to keep poiſons in his cloſet, 


but not publicly to vend them as cordials. And to this we 
may add, that the only plauſible argument heretofore uſed 
for. reſtraining the juſt freedom of the preſs, “ that it was ne- 
ceflary to prevent the daily abuſe of it,” will entirely loſe its 
force, when it is ſhewn (by a ſeaſonable exertion of the 
laws) that the preſs cannot be abuſed to any bad purpoſe, 
without incurring a ſuitable puniſhment: whereas it never 
can be uſed to any good one, when under the controul of an 
inſpector. So true will it be found, that to cenſure the li. 
centiouſneſs, is to maintain the liberty of the preſs. 4 Black. 
Com. 151. | | 

The art of printing, ſoon after its introduction, was looked upon (as 
well in England as in other countries) as merely a matter of ſlate, and 
ſubje& to the coercion of the crown. It was therefore regulated with vs 
by the king's proclamations, prohibitions, charters of privilege aud of 
licence, and finally by the decrees of the court of ſtar-chamber ; which 
limited the number of printers aud of preſſes which each ſhould employ, 
and probibited new publications, unleſs previouſly approved by proper 
licenſers. On the demolition of this A juriſdiction in 1641, the 
long parliament of Charles I. after their fupture with that prince, 
alſumed the ſame powers as the ſlar- chamber exerciſed with reſpett to the 
licenſing of books; and in 164g, 1647, 1649, and 1652, (Scobel i. 44, 
134- ii. 88. 230.) iſſued their ordinances for that purpoſe, founded pnn- 
cipally on the ſtar- chamber decree of 1637. In 1662 was paſſed the fla- 
tute 13 & 14 Car. II. c. gg. which (with ſome few alterations) was co. 
pied from the parliamentary ordinances. This act expired in 1679, but 
was revived by ſtatute 1 Jac. II. c. 17. and eontinued till 1692. It wi 
then continued for two years longer by ſtatute 4 W. & M. c. 24. bit 
though frequent attempts were made by the government to revive it, 10 
the ſubſequent part of that reign, (Com. Joutn.. 11. Feb. 1694. 26. No 
1695. 22 Oft. 1696. 9 Feb. 1697. 31 Fan. 1698.) yet the perl 
ment reſiſted it ſo ſtrongly, that it finally expired, and the preſs became 
properly free, in 1694; and has ever ſince ſo continued. The 


> 7 ( * 5 * 9 * TY * 9 Cas deed _ = — 

* : N 
8 1 

% 

4 * . 
. : P ; 
) _ ” 
. 
* 


 -LIBELS AND SPEECHES. © __ hag” 


| : x 4 > a ; ” * 
1 * 4 4 FT 
E » N 
— — — — 
_ _ > 78 * TR" 7 , * TY er 


The TRIAL of Sir RicHARD KNICHTLEx, 


Mr. HALEs, Sir W1CKSTONE an 


” 
" MY 


his WIE, for countenancing and maintain- 
ing SEDITIOUS LI1BELS, before the Court 
of Star Chamber, 13th FEBRUARY 1588, 
31. ELIZABETH. | | 5 


obſerving that the proſperous and happy ſtate of her 
majeſty was not unknown unto them all that were preſent, 
nl ſo dilated thereon, &c. until two enemies had choſen to 
diſturb this quietneſs, viz. the 1 abroad, who by fo- 
reign arms, &c. and the ſeditious ſectaries at home, where- 


AR. ame Popham opened the charge by 


LOR 


of there are lewd people; next the Brawni/ts, and their fel 


lows : hut juſtice had been done on theſe men, and the law 
executed. But there is another ſort of ſectary, that are 
of no ſettled ſtate, but ſeek to transform and ſubvert all. 
Theſe men would have government in every ſeveral 
congregation, ſeverally in each province, in every dioceſe, 
yea, in every pariſh ; whereupon would enſue more miſ- 
chief than any man by tongue can utter: they themſelves 
cannot agree among themſelves, but are full of envy. and 
emulation; but what greater emulation than to fall to cons 
tention, and from contention, to proceed to violence? But 
they ſtay not here, nor contente4 with railing againſt the 
church and the ſtate thereof, but proceed to court and the 
common-weal, that all things might contribute to preſerve 
unity among the brethren ; no law, no order left, all pro- 
pricty of things taken away and confgynded. | 
But of what ſort of people theſe ſagEtarics? of the ve 

vileſt and baſeſt ſort, and theſe muſt make confuſion of all 
tate, and ſo advance themſelves in their congregations, 


this their courſe and this their purpoſe ; ſo the heel ſhould 


govern the head, and not the head the heel, if theſe men 
be allowed. Her majelty, in her great wiſdom duly con- 
ſidered the great danger of theſe inconveniencies, took or- 
der that no pamphlets. or treatiſes ſhould be put in print, 
but ſuch as ſhould be firſt ſeen and allowed; and farther, 
leſt that were not ſufficient, ſhe ordained that no printing 
ſhould be uſed any where but in Londen, Oxford and Cam» 


bridge 


* 
/ 
_ 


bridge. Notwithſtanding all this ſerved not, but they would 
print in corners, and ſpread abroad things imprinted; 
' Wherefore her majeſty ſet forth a proclamation in Anno 25. 
that all Brouniſis books, and ſuch other ſeditious books 
' ſhould be ſuppreſſed and burnt. - Afterwards, when their 
new ſeditious and infamous libels were ſpread abroad, he 
majeſty in February laſt ſet forth another proclamation, th 
all her ſubjects might take warning: but becauſe no refor- 
mation is had, ſne now holds it neceſſary to proceed in 
juſtice: and therefore theſe men, now priſoners at the bar, 
ut anſwer to their offences, and receive according to their 
demerits: and firſt for their faults. Sir Richard Kmightley 
being a great man in his county, a deputy-lieutenant, who 
had the government thereof, a ſeditious and lewd rebel 
came unto him to have place and entertainment with him, 
and there Sir Richard received him to print: Sir Richard 
doth confeſs that Penry told him he would ſet forth ſuch a 
like book as he had betore-time ſet forth for the government 
of Rales. That book contains ſedition 6 ffander moſt 
opprobrious; and yet Sir Richard was contented ſuch a like 
book ſhould be printed. e 
But farther, Bir Richard ſent his man a ring for a token 
to receive the preſs into his houſe, who did ſo, and there 
they printed The Epitome, Yalgrave himſelf being the prin- 
ter; this is a moſt ſeditious and libellous pamphlet, fit for 
a vice in a play, and no other: but then the parſon of the 
pariſh having found out the printing, told Sir Richard that 
it was very dangerous; whereupon Sir Richard cauſed him 
to take it down, but neither diſliked it nor diſcovered it, 
but kept it ſecret, and read the books himſelf. Again, 
when it was told him that his houſe would be ' ſearched for 
the preſs, he ſaid he would courſe them that would come to 
ſearch his houſe ; beſides, at his recommendation Malgraue 
was commended unto Mr. Hales, and there had entertain- 
ment, and there The Supplicatiom to the Parliament” 
was printed by Walgrave, and publiſhed by Newmen, Sir 
Richard's man: and another book, viz. *©* Have = any 
work for the Cuaper? was there printed likewiſe, There- 
in the ſectaries themſelves ' confeſs, that inconvenience 
would enſue of this government which they ſo ſought to 
eſtabliſh; but yet it muſt be brought in, becauſe they were 
ſo determined. And from Mr. Haks's houſe in Centry, 
theſe books and this preſs muſt be conveyed to Sir——— 
Witkſtone's, where ( Martyn ſenior,” | and “ Martyn 17 5 
were both printed: wherein theſe libellers ſay, that all laws 
that any way impugn this doctrine of theirs are not 3 
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obeyed inany cauſe; then if this be ſuffered; eonfuſion and 


| diſorder muſt needs enſue. But farther, in theſe books 


they affirm that the time doth offer them a great opportuni- 


ty, as though all things would be ſuffered in this ſo trouble- 


ſome a time, rather than they ſhould any way be diſquieted. 
Wickſtone, albeit he knew the preſs was 
in his houſe, yet he kept it a ſecret, and would never diſeo- 
ver it, but came many times, and did viſit there at the 
preſs; and his wife, by whoſe procurement and perſuaſions 
with her huſband, they were firſt received into his houſe, 
did often relieve them with meat and drink, and gave them 


money in their purſes. This is the ſubſtance and ſum of 
their offence, which if they will deny, unconteſtable and 


manifeſt proofs ſhall be produced againſt them. And ſo he 


concluded. | 17 82 | 
Hereupon Sir Richard Knightley began to anſwer, and moſt 


humbly beſought their Lordſhips to conſider of his ſimple 
wit, and weak capacity, not able to ſpeak in ſuch a place, 


and before ſo honourable an aſſembly; and ſaid, that theſe 
miſhaps which were now ſo aggravatcd againſt them, were 
a puniſhment impoſed by God, to put him in mind of other 
his grievous crimes committed -againſt the majeſty of the 


Moſt Higheſt. He affirmed conſtantly that he was no ſecta- 
ry, but of that religion, that ſelf-ſame religion, which he 


hoped all they which were then preſent were of, and ſo he 
truited were all other her majeſty's loving ſubjects. And if 
he ſhould ſpeak any thing amiſs, he deſired them not to im- 
pute it to his ill diſpoſition, but to his wants, which were 
many, and the more, by reaſon of his late impriſonment : 
and faid, he was right glad that their honours were or- 
dained by God, and appointed by her majeſty to be his 
Judges, at'whoſe hands he ſhould receive nothing but ju- 
tice: wherefore he beſought them to be an intercefſor and 
mediator to her majeſty in his behalf, againſt whom, for 
any offence committed, or againſt the ſtate, to his know- 
ledge he was as clear as any preſent, and as good a ſubject 
as ever came to that bar. He utterly diſelaimed the books, 
and denied to have any familiarity to his knowledge with 
thoſe that were the writers of them ; and ſhewed that the 
preſs was brought into his houſe for this reaſon : there was 
a book, that betore time was printed at Oxford, which to 
his knowledge was never called in; this book was written 
by one Mr. Penry, who requeſted Sir Richard that this book 
might be printed again in his houſe, and in reſpe& of the 
want of learning, which he knew to be in the miniſtry, he 
#1 the rather incline an ear unto, For although he muſt 

= needs 
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needs confefs there were in the miniſtry ſome good, yet 
to his thinking, for one good, there were forty bad, yea, ſo 
bad, as he thought them not worthy to ſweep the church ; 
and therefore his zeal for the furtherance of God's glory 
cauſed him to allow of this book. This, as he ſaid, was 
about St. Fames-tide twelvemonth, and he had heard no- 
thing thereof again until A//-hallow-tide following; and 
faid, that the preſs was never in his own houſe, but in a 
houſe at the farther end of the town. And he ſaid, that at 
Chriſtmas following Jalgrave came to him and deſired the 

reſs, and ſai: that Mr. Cartwright had wrote a book againſt 

e jeſuits, which he hoped to print. |This is the truth, 
ith he. | | 

He wrote to Mr. Hales to defend a houſe for a poor man: 
all this was done before the proclamation, ſince which 
time he never meddled therein, as he ſaid; for my lord 

Chancellor moſt honourably gave him warning to look unto 
that, which he hath accompliſhed like a good ſubject to her 
majeſty, to whom he confeſleth himſelf more bounden, as he 
_ thinketh all the world is befide ; and now hath learned of 
David, not ſo much as to touch the hem of the Lord's 
anointed. He hopeth her majeſty will likewiſe forgive him, 
as ſhe hath forgiven greater offences: and beſaught themall 
to be good unto him, and he for his P* rt would fay with 
Meſes and Paul, that he would rather deſire to be wiped out 
of the book of life, than not perform his duty to her majelly, 
And ſo he concluded. | PIE 

Mr. Hales in his defence ſaid, That albeit it were a great 

ief unto him to be convented before their lordſhips, yet 
in this he joyed that they were his judges; that were the 
governors and judges of the land, which could and would 
do him nothing elſe but juſtice : he confeſſed the bleſſing of 
God to be exceeding great unto the commonwealth for 
placing her majeſty over the ſame, by whoſe means ve 
enjoy that peace which other nations want, and we happy 
that live under her: he diſclaimed the books; but he had 

reat reaſon as he thought to gratify Sir Richard Knightly 
m any thing, to whom he owed much reverence, as him that 
had married his aunt. Sir Richard deſired him to lend his 
houſe for a poor man, to the which he condeſeended; but 
he knew not the man, nor his intent; he met with Penn in 
Coventry, at a ſermon, who deſired him to direct him to 
houſe, there he had The Supplication t9 the Parliament that 
was printed at Oxford; he told him he would print Mr. 
Cartwright's book againſt the Romiſh Teſtament: he was 
privy that there was a preſs there, but nothing elſe. 1 
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It was an eaſy matter for a wiſer man than himſelf to be 
thus overtaken, Penry himſelf was not indicted nor im- 
peached. And he hoped, if a man ignorantly did receive 
a traitor or jeſuit, that it was not treaſon, unleſs himſelf 
knew of it. | ** e eee 
Attorney. You acknowledge you had a book of him? 
Hales, I do. TULLY 
Atlorney. And you came to the maker of it? 
Hales. It was before the proclamation. 
Attorney. It was after. 1 | PIE 
Hates. It was after the firſt, and before the ſecond procla- 
mation. | Hereupon was read the firſt proclamation, made in 
27 Eliz. againſt ſchiſmatical and ſeditious libels, Dr. Bun 
and ſuch others. $7) | 20 
Hales. But Mr. Penry's was no libel, for he ſubſcribed his 
name, TR 5 1 _ 
Attorney. There is no doubt but it is a libel, though it be 
ſubſcribed : whergunto Hales ſaid nothing. And then was 
read the other proclamation in 31 Eliz. and the order in 
the ſtar-chamber, made in 28 Elix. whereby printing was 
allowed only in London, Oxford and Cambridge. 11 555 
llictſtone ſaid, he was an ignorant man, and craved he 
might anſwer by Counſel, which might direct him: where-' 
unto the Lord Chancellor anſwered, that this was matter of 
fact which lay moſt properly within his own knowledge, and 
that he muſt provide to anſwer for himſelf, and that he 
needed no counſel. * | 1 
Whereupon . confeſſed, that his wife deſired him 
to permit them a home in his houſe, which he conſented 
_ unto, knowing the purpoſe of them, and that was all. : 
£ | | „5 


* It is a ſettled rule at common law that no counſel ſhall be allowed a 
ares upon his trial, upon the general iſſue, in any capital crime, un- 
els ſome point of law ſhall ariſe proper to be debated. A rule, which. 
however it may be palliated under cover of that noble declaration of the 
law, when rightly underſtood, that the judge ſhall be counſel for the pri. 
ſoner; that is, ſhall ſee that the proceedings againſt him are legal and. 
firiftly regular) ſeems to be not at all of a piece with the reſt of the hu- 
mane treatment of priſoners by the Engliſh law. For upon what face of 
reaſon can that aſſiſtance be denied to ſave the life of a man, which yet ia 
allowed him in proſecutions ſor every petty treſpaſs? Nor indeed 1s it, 
firifly ſpeaking, a part of our ancient law: for the Mirrour, having ob 
ſerved the neceſſity of counſel in civil ſuits, * who know how to forward 
and defend the cauſe, by the rules of law and cuſtoms of the realm,” im- 

| _— afterwards ſubjoins ; ** and more neceſſary, are they for defenee 
upon i ictments and appeals of felony; than upon other venial cauſes,” 
And the judges themſelves are ſo ſenſible of this defect, that they never 
(cruple to allow a priſoner counſel to inſtru him what queſtions to aſk, 
* ( X or 
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Lady Wickftone confeſſed that the zeal. of reformation in 
the church, cauſed her to give them entertainment in her 
houſe, and ſhe was the cauſe that they came thither, not 
thinking that it had been any way hurtful or dangerous to 
the ſtate ; and ſhe humbly beſought, that what fault ſoever 
ſhe had committed, her huſband might not be puniſhed there- 
fore, ſince he was not privy, but only by her means and 


8 {366-26 2794 
ereupon Mr. chars the queen's ſerjeant, began to lay 
open the enormity of thoſe books, which they had in Court, 
and divers clauſes of them were read. A 
Particularly the following paſſages, where Penry ſays, 
They would never give over, though the Spaniards were 


_. overthrown and diſcomfited by famine and hunger; yet the 


Lord would raiſe them. up again, and make a weak and 
feeble generation to overthrow us.” b 
In another paſſage it is ſaid, that No truth is to be 
ſound in our parliaments, or councils:“ that If the go- 
yernment of the ſectaries was not received, thoſe of the par- 
liament-houſe, or their ſeed, ſhould never . proſper, or bear 
rule in England. And I {Penry) will never leave, till either 
this be performed ; or that the Lord, in vengeance and blood, 

do plague and puniſh us.” 3-9 
In the book, entitled, Have hau any Work for the Copper, 
it is affirmed, that Our church government is ut— 
terly unlawful ; and although this form of theirs might be 
inconvenient, in many points, yet everyſchriſtian was bound 
to receive their paſtors, doctors, elders, and deacons.“ 
In Martin Funior, it is declared, „ to be unlawful to have 
any other government, but theirs: that all human laus, 
| J . maintaining 


or even to aſk queſlions ſor him, with reſpect to matters of fact: for as 0 
matters of law, ariſing on the trial, they are entitled to the aſſiſtance of 
eounſel.. But, leſt this indulgence ſhould be iutercepted by ſuperior 1t- 
fluence, in the caſe of ſtate-criminals, the, legiſlature has directed by fla- 
tute 7 W. III. c. 3. that perſons indicked for ſuch high treaſon, as works 
a corruption of the blood, or miſpriſion thereof, (except treaſon in coun- 
terfeiting the king's coin ot ſeals) may make their full defence by counſel, 
not exceeding two, to be named by the priſoner and affigned by the coun | 
or judge: and the ſame indulgence, by ſtatute 20 Geo. II. c. 30. is ex- 
tended to parliamentary zmpeachments he high treaſon, which were ex- 
ceptcd in the former af, 4 Black, Com. 355. In the trial of Sad 
for forable marriage, he ſays, page 35, ** I pleaded for longer time 
prepare for my trial, but was allowed but four jap when 1 was brought 
to my trial, I moved for a counſel to plead my cauſe, as being a ſtrange!, 
and not acquainted with the laws of Angliand;,” When in Tuch a calc 
counſel was refuſed : can it be requiſite to ſay more to induce the leg 
_ 'Nature to comett by an att of parliament this cruelty of the common la 
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maintaining any other forms, were ungodly, and not to be 
vbeyed : that the warrant that biſhops have to maintain 
their authority, is no better than that which did maintain 
the ſtews : that antichriſt was the head of their doctrine 
and they part of his body. . 4 1 9 
In Martin Senior, They ſpeak reproachfully of the com- 
mon prayer: declare that x hundred thouſand hands. would 
fign to their poſitions, and the government they ſeek: that 
they are the itrength of the land; and that it were no policy 
- to reject their ſuit at ſuch a time, when the land was in- 
vaded. | | . | . 
He then affirmed that they tended to the ruin of the whole 
ſtate, next to the aboliſhing of all eccleſiaſtical government, 
to the removing of all manner of ſervice, the overthrow of 
laws; and yet, ſay they, all laws which reſiſt theſe men, are 
no more to be allowed than thoſe which maintain ſtews. 
But Penry will never give that over, he ſays, though the 
Spaniards were overthrown and diſcomfited by famine and 
by hunger, yet the Lord will raiſe them up again, and make 
a weak and feeble generation to overthrow us. OTB 
The lords having taken the matter into conlideration they _ 
agreed that the books were moſt lewd, dangerous and fe- 
ditious, and pernicious to the ſtate, molt ſcandalous in reſpect 
to our adverſaries the papiſts, who took accafjon of our diſ- 
agreement; that they were ſlanderous to her majeſty, in ac- 
cuting her for not maintaining religion. Whereas ſhe for 
defence of religion only hath ſcared all the enemies of the 
itate: that the ſword of war had been drawn out againſt her 
tor that cauſe ; nay, the ſword of death had compaſſed her 
chair in her own chamber: | Mr. Parrie and Mr. — 
Notwithſtanding ſhe, nothing diſmayed, being of princely 
magnanimity and fortitude, hath not. feared any of theſe 
dangers only for religion ſake. That they took away her 
majclty's regal power, diſinherited noblemen and gentlemen, 
took away all property, aboliſhed the reverend eſtate and 
calling of biſhops, which are one of the three ancient eſtates 
of this land ; and fo they meant to pick out one ſtone after 
another, till they had pulled the whole houſe on their heads. 
hat the faults of them there preſent were groſs and griev- 
dus; Sir Richard, a man highly favoured of the queen, and 
much bounden more than ordinarily any of his ſtate. 
Yet notwithſtanding, ſaid Mr. Vice-Chamberlain, you be 
coved of all of us, yet jultice muſt be done without affec- 
tion or compaſſion ; tor Puntantur hi ne tu puntaris ; let the 
magiſtrate punith offenders, leſt himſelf be puniſhed. And 
*am, St. Auguſtine ſaith, Pereat unus. ne pereat unitas ; let. 
| ** | the 
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the offender rather be puniſhed, than the unity of the 
church be confounded. | ARE}, e | 

That their ignorance was no excuſe, that ignorance which 
was wilful and malicious, only to eſape the puniſhment of 
law, which is as high an offence as any privity. 
That it was a fillier anſwer of Mr. J/ic>flone, to ſay his 
wife defired him, a great folly to be ruled by her, and ſhe 
paſſed the modeſty of her ſex to rule him. And Sir John 
Perrot ſaid expreſsly, he thought him worthy of the greater 
puniſhment for giving ſuch a fooliſh anſwer, as that he did it 
at his wife's deſire. LS 5 

The Lord Chancellor gave the aſſembly that ſtood by to 
note, that theſe priſoners were not the deviſers and makers 
of theſe books; for if they had, another place had been fit 
for them, and not this: that the county of Northampton did 
ſwarm with theſe ſectaries, and in one place there was a 
preſbytery planted among them, till at length one of the bre- 
thren had offended, wherefore the other would have puniſhed 
him ; but he, when he ſhould be puniſhed, fled, and com- 
plained to a juſtice of peace, and ſo their power ſurceaſed, 
and all revealed; whereby he noted the vanity of their go- 
vernment : yea, ſaid he, it is proceeded ſo far in that coun- 
ty, that the people were full of contention, and in ſome pla- 
ces had riſen in arms about that quarrel ; whereby he con- 
cluded it was neceflary to prevent ſuch miſchief, and to 
make example of it, and deſired the judges to notify his 
action herein in their circuits abroad, to the end the whole 
realm might have knowledge of it, and the people no more 
ſeduced with theſe lewd libellers. For puniſhment, they all 
_ that Sir Richard ſhould be fined two thouſand pounds; 

r. Hales, a thouſand marks; Mr. Wicſ ſtone for obeying his 
wife, and not diſcovering it, five hundred marks ; Mrs, 
Wickftone, a thouſand pounds; and all of them impriſonment 
at her majeſty's pleaſure.* State Trials, vii. 29. 


© ® Camden ſays, That at this time feveral ſcurrilous pamphlets were pub- 
liſhed againſt the church of England by the Diſſenters; their great patrons 
and abettors were Sir Richard Knightley and Wickſtone, . A in 
reſpetis ſober and pious, but drawn into the party by ſome inſtrument! | 
that were to make a private market of them. owever the knights had! 
retty round fine laid on them in the Star-Chamber, but the archbiſhop of 
| nterbury was fo generouſly good-natured, as tb procure a remiſſion of it 
at her majeſly's hands. See Camden's Eliz. in the complete Hiſtory of 
England, vol. ii. p. 650. 
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PROCEEDIN OS againſt Mr. RI HARD CHAM- 
BERS, in the Star-Cbamber, for ſeditious 
Speeches before the Privy-Council, 5 Cha. 
L 1089; e =o 


(The following Account of theſe Proceedings is taken from Ruſh- 
| worth's Collections, vol. i. page 670.) - | 


8 IR Robert Heath, the king's attorney-general, pre- 
ferred an information in the Star-Chamber againſt 
Mr. Richard Chambers of the city of London, merchant. 
Wherein, firſt, he did ſet forth, the gracious govern- 
ment of the king, and the great privileges which the mer- 
chants have in their trading, by paying moderate duties 
for the goods and merchandizes exported and imported ; and 
ſetting forth, that the raiſing and publiſhing of undutiful and 
falſe Perce which may tend to the diſhonour of the kin 
or the ſtate, or to the diſcouragement or diſcontentment of 
the ſubject, or to ſet diſcord or variance between his majeſty 
and his good people, are offences of dangerous conſequence, 
and by the law prohibited, and condemned under ſeveral pe- 
nalties and puniſhments, That nevertheleſs the ſaid Richard 
Chambers, the 28th day of September laſt, being, amongſt 
other merchants, called to the council-board at Hampton- 
Curt, about ſome things which were complained of in re- 
ference to the cuſtoms, did then and there, in an inſolent 
manner, in the preſence or hearing of the lords and other of 
his majeſties privy-council, then fitting in council, utter theſe 
undutitul, ſeditious, and falſe words, That the merchants 
are in no part of the world ſo ſcrewed and wrung as in Eng- 
_ land; that in Turkey they have more encouragement.” By 
which words, he the ſaid Richard Chambers, as the informa- 
tion ſetteth forth, did endeavour to alienate the good affec- 
tion of his majeſtics ſubjects from his majeſty, and to bri 
a ſlander upon his juſt government: and therefore the king's 
attorney prayed proceſs againſt him. | 
To this Mr. Chambers made anſwer, that having a caſe 
of filk grogerams brought from Briſtol by a carrier to Lonam, 
of the value of 4ool. the fame were, by ſome inferior offi- 
ccrs, attending on the Cuſtom-Houſe. ſeized without this de- 
fendant's conſent, notwithſtanding he offered to give ſeeu- 
rity to pay ſuch cuſtoms as ſhould be due by law; and 2 
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hath been otherwiſe grieved and damnified, by the injurioug 
dealing of the under-officers of the Cu/tom-Houſe: and men- 
tioned the particulars wherein; and that being called before 
the lords of the council, he confeſſeth, that out of the great 
fenſe which he had of the injuries done him by the faid infe. 
rior officers, he did utter theſe words, That the-merchants 
in England were more wrung and ſcrewed than in foreign 
parts. Which words were only ſpoken in the preſence of 
the privy-council, and not ſpoken abroad, to ſtir up any diſ- 
cord among the people; and not ſpoken with any diſloyal 
thought at that time of his majeſty's goyernment, but only 
intending by theſe words to introduce |his juſt complaint 
againſt the wrongs and injuries he had ſuſtained from the in- 
ferior officers ; and that as ſoon as he had heard a hard con- 
ſtruction was given of his words, he endèavoured by petition 
to the lords of the council, humbly to explain his meaning, 
that he had not the leaſt evil thought as to his majeſty's go- 
vernment ; yet was not permitted to be heard, bur preſently 
ſent away priſoner to the Marſbalſea: and when he was there 
a priſoner, he did again endeavour by petition to give ſatiſ- 
faction to the lords of the council ; but they would not be 
pleaſed to accept of his faithful explanation, which he now 
makes unto this honourable Court upon his oath ; and doth. 
profeſs from the bottom of his heart, “ That his ſpecches 
only aimed at the abuſes of the inferior officers, who in 
many things dealt moſt cruelly with him and other mer- 
chants.” 5 | po 
There were two of the clerks of the pri 
as witneſſes to prove the words, notwithitanding the defend- 
ant confefled the words in his anſwer as aforeſaid, who 
proved the words as laid in the information. And on the 
fixth of May, 1629, the cauſe came to be hcard in the Kur- 
Chamber, and the Court were of opinion, that the words 
23 were a comparing of his majeſty's government with 
the government of the Turks ; intending thereby to make the 
ple believe that his majeſty's happy government may be 
termed Turkiſh tyranny ; and theretore the court fined the 
faid Mr. Chambers in the ſum of 2000l. to his majeſty's uſe, 
and to ſtand committed to the priſon of the Fleet, and to make 
ſubmiſſion for his great offence, both at the council-board, in 
Court of Star-Chamber, and at the Royal Exchange.“ | 
And accordingly the copy of the ſubmiſſion was ſent to the | 
warden of the £/e!, from Mr. Attorney-General, to ſhe 
the ſaid Richard Chambers, to perform and acknowledge it; 
and was as followcth :; 1. CT al 


There can be no greater panegyric on the preſent ſlate of the admin 
ſtration of public juſtice, and the mildneſs of the government thay Y 
diſplayed by theſe old proſecutions. | 


vy-council examined 


5 


* 
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« | Richard Chambers, of London, merchant, do humbly 
acknowledge, that whereas upon an information exhibited 
againſt me by the king's attorney-general, I was in Zaſter- 
Term laſt ſentenced by the honourable court of Star- Chamber, 

for that in September laſt, 1628, being convented before the 
lords and others of his majeſty's moſt honourable privy- 
council-board, upon ſome ſpeeches then uſed concerning the 
merchants of this kingdom, and his majeſty's well and gra- 
cious uſage of them; did then, and there, in inſolent, con- 
temptuous, and ſeditious manner, falſely and maliciouſſy 
ſay and affirm, ** That they,” meaning the merchants, 

« are in no parts of the world ſo ſcrewed and wrung as in 
England; and that in Turkey they have more encouragement.” ' 
And whereas by the ſentence of that honourable court, I was 
adjudged, among other puniſhments juſtly impoſed upon me, 

to a 1 my humbleacknowledgement and ſubmiſſion of this 
great offence at this honourable board, before I ſhould be 
delivered out of the priſon of the Fleet, whereto I was then _ 
committed, as by the ſaid decree and ſentence of that court, 
among other things, it doth and may appear: now I thefaid 
R. Chambers, in obedience to the ſaid honourable court, do 
humbly confeſs and atknowledge the ſpeaking of theſe words 
aforeſaid, for the which I was ſo charged, and am heartil 
lorry for the ſame ; and do humbly beſeech your lordſhips all 
to be honourable interceflors for me to his majeſty, that he 
would be graciouſly pleaſed to pardon this great error and 
fault ſo committed by me.” | | 


When Mr. Chambers read this draught of ſubmiſſion, he 
thus ſubſcribed the ſame : | 3 3 


« All the aboveſaid contents and ſubmiſſion; J Rich- 
ard Chambers do utterly abhor and deteſt, as moſt 
unjuſt and falſe ; and never till death will acknow- 
ledge any part thereof. 5 
| . « Rich. Chambers. 


Alſo he under-writ theſe texts of ſcripture to the ſaid ſub- 
miſſion, before he returned it, 


„That make a man an offender for a word, and lay a 
ſnare tor him that reproveth in the gate, and turn aſide the 
Jult for a thing of nought. . | 

** Blame not before thou haſt examined the truth; under- 
ſtand ſirſt, and then rebuke: anſwer not before thou haſt 


heard 


| ; | ys” "& 
218 © TREASONABLE AND SEDITIOUS 


2 the cauſe, neither interrupt men in the midſt of their 
talk. | DS Fog 
*« Doth our law judge any man before it hear him, and 
know what he doeth ? | LE 
„King Agrippa ſaid unto Paul, thou art permitted to ſpeak 
for thyſelf. bi CE | | 
Thou ſhalt not wreſt the judgment of the poor in his 
cauſe, thou ſhalt not reſpe& perſons, neither take a gift: 
for a gift doth blind the eyes of the wiſe, and pervert the 
eyes of the rightcous. . | | 
« Wo to them that deviſe iniquity, becauſe it is in the 
power of their hand, and they covet fields, and take them by 
violence; and houſes, and take them away; ſo they oppreſs 
'a man and his houſe, even a man and his heritage. 
Thus faith the Lord God, let it ſuffice you, O princes of 
Iſrael ; remove violence and ſpoil, and execute judgment and 
juſtice, take away your exactions from my people, ſaith the 


« If thou ſeeſt the oppreſſion of the poor, and the violent 


perverting of judgment and juſtice in a province, marvel not 
at the matter: for he that is higher than the higheſt regard- 


eth, and there be higher than they. | 
| Per me, Richard Chambers.” 


Richard Chambers afterwards applied to the Court of Exche- 
quer to be diſcharged from the ſentence, on the grounds that 
the fine was unreaſonable, and that the ſtatute 3 Hen. VII.“ 
which is the foundation of the Court of Star-Chamber, doth not 
give the Lords thereof any authority to puniſh for words on- 
ly. But the court ſaid, that the S ar- Chamber was not erected 
by ſtatute 3 Hen. VII. but was a Court many years before; 
and to deliver one who was committed by the decree of one 
of the Courts of juſtice, was not the uſage of this Court: he 
was therefore remanded to priſon, where he remained fix 
years. | Ta 
It appears from a petition preſented by him to the long 
„ ere during the commonwealth, in 1654, that he had 

uffered great loſſes and injuries, and which, as ſtated by 
him, were the conſequences of his acting for thequblic good, 
and therefore prayed ſome reparation; but being wearied out 
with twelve years attendance, he grew infirm, and not being 
relieved, was reduced to a low eſtate and condition, and 
2 in ſummer, 1658, at ſeventy years of age. State Trial, 
118. | WES, 
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PROCEEDINGS in the Star- Chamber, againſt 
Dr. ALEXANDER LEIGHTON, for a Libel, 


4 June, 6 Cha. I. 1690. 


[The following report of this caſe is extracted from 2 Ruſhworth, 

55. Mrs. Macauley, in her hiſtory, comments on the proceed-, 
ines againſt Dr. Leighton with great ſeverity. 2-Macaul,' 
Hiſt. 91. Indeed the cruelty of the ſentence is beyond excuſe.] 


Hargrave. . bs 4 


N information formerly exhibited in the S/ar-Chamber 
1 againſt Alexander Leighton, a Scotſman born, and a doc- 
tor of divinity came to be heard the 4th of une in the Court 
of $tur-Chamber, for framing a book entitled, © An appeal to 
the Parliament, or a Plea againſt Prelacy,” which he print- 
ed and publiſhed, during the fitting of the laſt parliament x 
and delivered it to divers perſons in a way of preſenting juſt 
complaints (as he gave out) to the then commons houſe of 
parliament, 4 Carol. I. | | | 

The defendant was charged by the ſaid information with 
framing, publiſhing, and diſperſing a ſcandalous book againſt 
king, peers, and prelates, wherein amongſt other things he 
” forth theſe falſe and ſeditious aſſertions and poſitions fol- 
owing. „ 

1. F That we do not read.of greater perſecution and 
higher indignity done upon God's people in any nation pro- 
felſing the Goſpel, than in this our iſland, eſpecially ſince 
the death of Queen Elizabeth. 5 955 

2, He terms the prelates of this realm Men of blood,“ 

and enemies to God and the ſtate, and ſaith, that the main- 

taning and eſtabliſhing of biſhops within this realm is a main 
and maſter-ſin eſtabliſhed by law, and that miniſters ſhould 

have no voices in council deliberative and deciſive. 

3. © He avowed the prelacy of our church to be antichriſ- 

tan and ſatanical; and terms the biſhops, Ravens” and 
* Magpies,” that prey upon the ſtate. | =; 

4. He terms the canons of our church, made anno 
tboz, * Nonſenſe canons.” | f 
5. © He difallowed and contemned the ceremony of kneel- 
ng in the receiving the ſacrament, alledging that the ſuggeſ- 
tion of falſe fears to the king by the prelacy, and the ſeeking. 
of their own unlawful ſtanding, brought forth that received 
> ſpawn 
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ſpawn of the beaſt, kneeling at the receiving of the ſacra- 
ment. ; ; In der 
6. „He affirms that the prelates did corrupt the king, 
foreſtalling his judgment againſt God and gopdneſs; and moſt 
audacioully and wickedly calleth his majeſty's royal conſort, 
our gracious queen, The daughter x . 

7, He moſt impiouſly ſeems to cummend him that com- 
mitted the barbarous and bloody act of murdering the late 


duke of Buckingham ; and to encourage others to ſecond him 


in the like wicked and deſperate attempt, to the deſtruction 
of others. | | 5 
8, He layeth a moſt ſeditious ſcandal upon the king, ſtate, 


and kingdom, wickedly affirmirg, That all that paſs by 


us ſpoil us, and we ſpoil all that rely upon is: and amongſt 
other particulars, inſtanceth the black pining death of the 
famiſhed Rochelers, to the number of 15, ooo in four 


months: by which paſſages and wicked pofitions and affer- 


tions, he did, as much as in him lay, ſcandalize his majeſ. 
ties ſacred perſon, his religious wiſe and [juſt government, 
the perſon of his royal 5 — the queen, the perſons of the 


lords and peers of this realm, eſpecially the reverend bi. 


ſhops. | | 

9. © That in another place of the ſaid bobk, endeayouring 
to ſlander not only his majeſty's ſacred perſon and govern- 
ment, but alſo to detract from his royal power, in making 
laws and canons for government ecclcſiaſtical ; and in mat- 
ters concerning the church, he faith, that| the church hath 


her Jaws from the Scripture, and that nb king may make 


laws in the houſe of God: for if they miglit, then the Serip- 
ture might be imperfect. | | 

- 10. © And further charged, that in anbther place of the 
ſaid book, thinking to falve all with an expreſſion of his fi- 
ered majeſty, he hath theſe words following; “ What pit) 
it is, and indelible diſhonour it will be to you the ſtates fe. 
preſentative, that ſo ingenious and tractable a king ſhouldbe 
ſo monſtrouſly abuſed, to the undoing 6f himſclt and his 
ſubjects!“ fl 1 | 

£1 The defendant in his anſwer. confeſſed the writing of the 
book, but with no ſuch ill intention, as by the ſaid infor- 


mation is ſuggeſted ; his end therein beipg only to demon- 


ſtrate certain grievances in church and tate, under which 
the people ſuftered, to the end the parliament might take 
them into conſideration, and fo give ſuch redreſs, as might 
be for the honour of the king, the quict|of the people, 4 
the peace of the church, | | 


At 
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At the hearing of the cauſe, the defendant's anſwer was 
read at large, and the aforeſaid particulars _—_ in the 1n- 
formation as ſeditious and ſcandalous, were alſo read out of 
the book. After which the Court proceeded to give ſen- 

tence, and did there declare, that it evidently appeared upon 
proof, that the defendant had printed five or fix hundred of 
the faid books, and that in their opinions he had committed 
a moſt odious and heinous offence, deſerving the ſevereſt pu- 
niſhment the Court could infliQ, for framing and publiſhing 
a book ſo full of moſt peſtilent, deviliſh and dangerous aſ- 
ſertions, to the ſcandal of the king, queen, and peers, eſpeci- 
ally the biſhops. © "_> | | 

The two lord chief juſtices being preſent, delivered their 
opinions, that they would without any ſeruple have proceed- 
ed againſt the defendant as for treaſon committed by him, if 
it had come before them ; and other lords expreſsly affirmed, 
that it was his majeſties exceeding great mercy and good- 

neſs, that he was brought to receive the cenſure of this 
Court, and not queſtioned at another tribunal as a traitor. 

And their lordſhips by an unanimous conſent adjudged , 
and decrecd, that Dr. Leighton ſhould be committed to the 
priſon of the Fleet, there to remain during life, unleſs his 
majeſty ſhall be graciouſly pleaſed to enlarge him; and he 
ſhall pay a fine of 10, ooo J. to his mejeſty's uſe. Tr 

And in reſpect the defendant hath heretofore entered into 
the miniſtry, and this Court, for the reverence of that calling, 
dot not uſe to inflict any corporal or ignominious puniſh- 
ment upon any perſon, ſo long as they continue in orders, 
the Court doth refer him to the High- commiſſion, there to 
be degraded of his miniſtry ; and that being done, he ſhall 
then alſo for further puniſhment and example to others, be 
brought into the pillory at Meſiminſter (the Court fitting), 
and there . and after his whipping be ſet upon the 
py, for ſome convenient ſpace, and have one of his ears 

cut off, and his noſe ſlit, and be branded in the face with a 

double SS, for a ſower of ſcdition ; and ſhall then be carried 

to the priſon of the Fleet, and at ſome other convenient time 
atterwards ſhall be carried into the pillory at Cheapfide, upon 

a market-day, and he there likewiſe whipt, and then be ſet 

upon the pillory, and have his other ear cut off, and from 

thence be carried back to the priſon of the Fleet, there to re- 
main during life, unleſs his majeſty ſhall be graciouſly 
pleaſed to enlarge him. 15 | 

The ſentence being given towards the end of Trinity. ferm, 
and the Court not uſually fitting after the term, unleth upon 
emergent oceaſions, and it requiring ſome time in the Eccigſiuſti- 
cal 
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cal Court, in order to the degradation of the defendant, it was 
Michaelmas- term following before any part of the ſentence 
could be put in execution; but Næuember the 4th he was ac. 
cordingly degraded, and on Hraneſday, [November the loth 
(being a Star Chamber day) he was to have undergone the ex. | 
ecution of this ſentence ; but the evening before he eſcap- 
ed out of the Fizet, where he had been kept a cloſe priſoner, 
and information hereof being given to the lords of the 
privy-council, they ordered this hue and cry to be printed 
to retake him, TEE | ; 


A Hue and Cry againſt Dr. Leighton, by order of the Pray. 
8 Qauncil. | 


\ 


% Whereas Alexander Leighton, a Scottiſh man born, who 
was lately ſentenced by the honourable Court of Stur Chan- 
ber, to pay a great fine to his majeſty, and to undergo cor. 
poral puniſhment, for writing, printing, and publiſhing a 
very libellous and ſcandalous book againſt the king, and his 

vernment, hath this eleventh day of November eſcaped 
out of the priſon of the Fleet, where he was a priſoner : theſe 
are in his majeſty's name to require and command all juſ- 
tices of peace, mayors, ſheriffs, bayliffs, cuſtomers, ſearchers 
and officers of the ports, and all other his majeſties ”_ 
ſubjects, to uſe all diligence for the apprehending of the ſaid. 
Alexander Leighton ; and being apprehended, ſafely to keep him 
in cuſtody, until his majeſty ſhall receive notice thereof, and 
ſhall give further direction concerning him. He is a man 
of low ſtature, fair complexion ; he hath a yellowiſh beard, 
a high forchead, between forty and fifty years of age.” 


— 


This hue and cry followed him to Bedfordſhize, where he 
was apprehended, and brought again priſoner to the Ft. 
Concerning whoſe eſcape, and executing of the ſentence upon 
him afterwards, the biſhop of London in his diary, on the 4th 
of November, makes this memorial, viz.| 

Commiſſion, pk 


« Leighton was degraded at the Hi 
day the gth of November; that night Lerghton broke out oft 
Fleet, the warden ſays he got or was helped over the wall, 
and moreover profefſed he knew not this till Meduſun 
noon; he told it not me till Thurſday night. He was taken 
again in Bedfordſhire and brought back to the Fleet, within? 
fortnight. Friday Navember the 16th, part of his ſentence #3 
executed upon him in this manner, in the new palace 4 
Weſtminſter, in term time : « th 

5 
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1.“ He was ſeverely whipt before he was put in the pil- 2 


| . * BY , | 
— « Being ſet in the pillory, he had one of his cars cut 


off. | 
3. One fide of his noſe ſlit. | 
| 4, © Branded on one cheek with a red hot iron, with 
the letters S S, ſignifying a ſtirrer up of ſedition, and after- 
wards carried back again priſoner to the Fleet, to be kept in 
cloſe cultody. PR | | 3 | 
« And on that day ſeven night, his ſores upon his back, 
ear, noſe, and face being no eure; he was whipt again at 
the pillory in Cheapſide, and, thexg, had the remainder of his 
ſentence executed upon him, ea off the other ear, 
ſlitting the other ſide of the noſe, and randing the other 
cheek.” | | : 


The ſevere puniſhment of this unfortunate gentleman 
many people pitied, he being a perſon well known both for 
learning and other abilities; only his untempered zeal (3 
his countrymen then gave out) prompted him to that miſ- 
take, for which the neceſſity of affairs at that time required 
this ſeverity from the hand of the magiſtrate, more than 
perhaps the crime would do in a following juncture. 

Afterwards thoſe who procured his eſcape were taken and 
| brought into the Sar Chamber, and procecded againſt, viz. 
Ihe defendant practiſing with one Leighton, a notable of- 
fender, to procure his eſcape out of the Fleet; Leving ſton put 
off his cloak, hat, and breeches, being all of a grey colour, 
Anderſan his doublet, and Leighton put theirs on, and in that 
diſguiſe they all went out of the Fleet unſuſpected; after- 
wards taken again, and for theſe offences, and reſpe& had of 
their penitency, they were only fined 500/. a-piece, and 
committed to the Fleet during the king's pleaſure*. State 
Trials, XI. 120. | | - 


In 1641 the houſe of commons came to ſeveral reſolutions in eon- 
demnation of the 8 againſt Dr. Lezghton. Particularly, they re- 
ſolved, that the fine and corporal puniſhment and impriſonment by the 
ſentence of the Star Chamber were illegal, and that he ought to have ſas | 
— for his ſufferings and damages. Journ. Comm. 21, April 1641. 
Hargrave, I | | | 
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Proceedings in the Star-Chamber, 29 May, 
6 Cha. I. 1630, againſt the Earl of Bzy- 
FORD, the Earl of CLarkE, 
of - SOMERSET, , Sir 
JohN SELDEN, Elg; 

7 or 


, OLives * 20K 
Eſq; and others, for publiſhing a ſeditious 
and ſcandalous Writing. 


[The written P 
was a moſt unconſtitutional prone for advancing the 


| king's prerogative and revenue. It appears to have been 
ſent over from Italy by the famous Sir Robert Dudley, ſon 
of queen Elizabeth's favourite the earl of Leiceſter; and 
Sir Robert is ſuppoſed to have been the author; though if 
that were really ſo, it highly reflects on one, who on 
other accounts is tranſmitted to us with high encomiums 
for his mental endowments and accqmpliſhments, as the 
reader will ſee by conſulting Sir Miliam Dugdale, See 2 
Dugd. Baron. 222. It is probable, that the proſecution 
was commenced, in order to exculpate both James and 
Charles the Firſt, with their reſpectiye miniſters, from the 
imputation of approving of the project. It may ſeem ſur- 

rizing to the reader, that ſuch perſons as Mr. Selden, 
and the other defendants named, except the earl of H. 
merſet, ſhould lie under a ſuſpicion of countenancing pro- 
poſitions ſo irreconcilable with their political * 
and conduct at the time. But, as there can be no reaſon 
for ſuppoſing that they gave their approbation to ſuch ar- 


| _ bitrary propoſals, they were- included in the profecuticn 


from a ſuſpicion of having encouraged a belief, that the 
king ſecretly favoured the ſcheme and meditated to exe- 


cute it, On conſulting the book | entitled the Annals 


of James and Charles the Firſt,” we obſerve that the au- 
thor adapts a like conſtruction, adding that the piece in 
queſtion was written by Sir Rebert Dudley at Florence, in 
1613. See page 361, 5 


We ſhall now lay before the reader, ſome extracts. of the 


writing which was the cauſe of the proſccution; and 0 
N con 


the Earl 
ROBERT COTTON, 


iece, which gave occaſion to theſe proceedings, 


for both of which we are obliged to Mr. Ruſbworth. | 
Hargrave. TN 85 . | 


| lections, vol. 1. page 12. | 


1 N | , ' 
A Propyfuti an for his Majeſty's Service to bridle the Impertinence 


of Parliaments. . 


1 propoſition for your majeſty's ſervice, containeth 


majelty's revenue, much more than it is. The following are 
ſhort extracts from this writing. 

i. Touching the firſt, having conſidered divers means, I 
find none ſo important to ſtrengthen your majeſty's regal au- 
thority, againſt all oppoſitions and practices of troubleſome 
ſpirits, and to bridle them, than to fortify your kingdom, 
by having a fortreſs in every chief town. 2. Becauſe in po- 
licy, there is a greater tie of the people by force and ne- 
ceſſity, than merely by love and affection ; for by the one, 
the government reſteth always ſecure ; but by the other, no 
longer than the people are contented, It forceth obſtinate 


2 


majeſty to permit them. 3. It is a ſure remedy againſt re- 
bellion, and popular mutinies. Your majeſty's govern- 
ment is the more ſecure, by the people's more ui 
on; and by their ſubjection, your parliament muſt be foreed 
conſequently to alter their ſtyle, and to be contormed to your 
will and pleaſure. | 


tified countries, {mprimis, that none wear arms or Weapons 
at all either in city or country, but ſuch as your majeſty 
map think fit to privilege, and they to be enrolled. That 
the ſoldiers of the fortreſſes be ſometimes choſen of another 
nation. 4. That the gates of the city be ſhut all night, and 
keys kept by the mayor or governor. Innkeepers to deli- 
= tne names ot all unknown patiengers that lodge in their 
zouſes. | | 
Your majeſty may find by the ſcope of this diſcourſe, the 
means ſhewed in general to briule your ſubjects, that may 
de either diſcontent or obſtinate. A general oath that ail 
your majeſty's ſubjects do acknowledge you to be as ab- 
wlute a king and inonarch within your dominions, as 1s 
; | among 
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condly the account of the proceedings in the Star-chamber; 


Extract from Ruſhworth's Appendix to his Hiſtorical Col- 


two parts: the one to ſecure your ſtate, and to bridle 
the impertinence of parliaments ; the other, to increaſe your 


ſubjects to be no more preſumptuous, then it pleaſeth your 


For theſe, and divers other weighty reaſons, it may be 
conſidered in this place, to make your majeſty more power- 
ful and ſtrong, ſome orders be obſerved, that are uſed in for- 


| 
| 
| 
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among the chriſtian princes ; and your prerogative as great; 
ied, Ky you may and ſhall of yourſelf, by yoo N 
roclamation, as well as other ſovereign princes doing the 
ike, either make laws, or reverſe any | made, with any 
other act ſo great a monarch as yourſelf may do, and that 
without further conſent of a parliament, or need to call them 
at all in ſuch cafes. ' How neceſſary the dangerous ſupre. 
macy of parliament's uſurpations is to be prevented, the ex. 
ample of Lewis the Eleventh, king of France, doth manifeſt, 
who found the like oppoſition as your majeſty doth, and by 
his wiſdom ſuppreſſed it. Sup 7 
To increaſe your majeſty's revenue. Imprimis, the firſt 
means or courſe intended to increaſe your majeſty's revenues 
or profits withal, is of great conſequence, and I call it a 
decimation, being ſo termed in Italy, where in ſome part it is 
in uſe, importing the tenth of all ſubjects eſtates, to be paid 
as a yearly rent to their prince, and as well monied-men in 
towns, as landed-men in the countries, their value and 
eſtates eſteemed juſtiy as it is to the true value, though with 
- reaſon. Item, whereas the lawyers fees and gains in En- 
| land be exceſſive, to your ſubjects prejudice ; it were better 
for your majeſty to make ule thereof, and impoſe on all 
cauſes ſentenced with the party, to pay five pounds per cent, 
of the true value that the cauſe hath gained him; and for 
recompence thereof, to limit all lawyers fees and gettings, 
whereby the ſubject ſhall ſave more in fees and charges, 
then he giveth to your majeſty in the gabella, which I be- 
lieve may be worth, one year with another, fifty thouſand 
pounds. lem, all offices in the land, great and ſmall, in 
your majeſty's grant, may be granted, with condition, to 
Pay you a part yearly according to the value. Item, to re- 
duce your majeſty's houſhould to board-wages, as moſt 
other princes do, reſerving ſome few tables. Other courſes 
alſo, that may make preſent money, I ſhall ſtudy for your 
majeſty's ſervice, and, as I find them out, acquaint you 
withal. Laſtly to conclude all theſe diſcourſes, by the ap- 
plication of this courſe uſed for your profit, that it is not 
only the means to make you the richeſt king that ever Ex. 
land had, but alſo the ſafety augmented thereby to be mo 
ſecure, beſides what was ſhewed in the firſt part of this dif 
courſe; I mean by the occaſion of this taxation, and raifing 
of monies, your majeſty ſhall have cauſe and means to em- 
ploy in all places of the. land ſo many officers and miniſters, 
to be obliged to you for tl:eir own good and intereſt, as no- 
thing >, by attempted againſt your perſon, or royal ſtate, 
oyer land,. but ſome of them ſhall, in all probability, Mae 
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means to find it out, and hinder it. Beſides, 1 


AIs Au SPEECHES. — 23/7 


will detect many diſorders and abuſes in the public govern- 5 


ment, which were hard to be diſcovered by men indiffe. 
rent. To prohibit gorgeous and coſtly apparel to be worn, 
but by of good quality, ſhall ſave the gentry of the 


kingdom much more money, than they ſhall be taxed. 


y unto your majeſty. Thus withal I take my leave, and 


iſs your gracious hand, deſiring pardon for my error I may 


commit herein. | 


ON the 29th of May, 1630, this cauſe was heard in the 


$1ar-Chamber. After the king's attorney-general opened the 
information, the anſwer of Robert earl of Somerſet to the ſaid 
information, was alſo opened by his council, to this effect: 

That the diſcourſe, as he believed, was either the ſame 
that was ſhewed him in the time of his attendance near his 
late majeſty king Fames, or had many of the ſame things in 
it: and finding no cauſe of concealing a propoſition made in 
a former king's time, and having no apprehenſion, that 
ſcandal to his majeſty, or the preſent government, might 
thereby happen, he caſually imparted it to the earls of Bed- 
fird and Clare, who, after peruſal thereof, delivered their 
opinions concerning it, at their next meeting; that it was 


a phantaſtick project of ſome brain-fick traveller, who had 


made collections of ſome princes of Italy, and other foreign 
ſtates, no way ſuitable to the government of this kingdom.“ 

And further ſaid, that (beſides that one time) there was 
never any conference, nor any paſſage by letter or other- 
wiſe, betwixt them concerning it, or with any other perſon, 
and denied that he either contrived the propoſition, or knew 
of the contriving thereof, or ever imagined that his majeſty 
would innovate the ancient form of government, diſpoſe of the 
eſtates of his ſubjects without their conſent, make or repeal 


laws by proclamation without conſent. of parliament, plant 


garriſons in his principal cities and towns, or put in exe- 


cution any part of the ſaid diſcourſe: and the reaſon why he 


did not preſent the diſcourſe to his majeſty, or ſome of the 
lords of the council, or ſome magiſtrates, was, becauſe he 
did not conceive the ſame did in any ſort concern the time 
of his majeſties government, but was contrived in ſome for- 


mer time, as appeared manifeſtly, by the particulars there- 


in contained ; and that about ſixteen or ſeventcen years ago, 
dir David Fovles ſhewed him the project, to whom he repli- 
ed, © that he was ſatisfied no uf could be made thereof, 
and ſo he re- delivered it, and concluded, that the devulging 
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thereof was in his opinion pardoned by the general pardon 
granted upon his now majeſties coronation. 

The reſt of the defendants denied any their contrivance 
thereof, alleging the author (as they were informed) was 
living beyond ſea, and that they ought not to be queſtioned 
for it, being writ in the time of king Fames, and not in refe. 
rence to his now majeſties government, denying that they 
had the leaſt thought or intention to ſcandalize the govern. 
ment; for that they rejected the diſcourſe as ſoon as they 
read it, as a fooliſh and impertinent iſſue of ſome projecting 


brain; and they averred their deteſtation of ſuch a project, 
and that they bore loyal hearts to his majeſty, and bleſſed. 


God for the happy and peaceable government under him, 
After the publication of the cauſe in order to a hearing, it 


appeared by the depoſitions of Sir David Fewles, that he re- 


ceived the ſaid writing from one Mr. Yates, in the time of 
king James, who brought it from Sir Robert Dudly at Florence 
together with a letter, deſiring him to deliver it to the earl 
of Somerſet, that he might communicate it to king Fame, 
which was done accordingly, and that in his hearing the 
earl fignificd a diſlike thereof; and that he received it back 
from the earl (being the original) and kept it by him till the 
lords of the council ſent for it, and that he made no copy 
thereof. | ZR | 


It appeared alſo by the depoſitions of other witneſſes, that 


this diſcourſe, nine years ago, was bought by them in Li- 
tle-Britain amongſt other manuſcripts. | | 
So this cauſe coming in hearing, a great preſence of nobi- 
lity being in court, the attorney-general opened the charge. 
But before much proceeding, his majeſty ſent word unto the 
lord keeper Centry, then in court, that the queen was 
brought to bed of a ſon, and a private meflage alſo was de- 
livercd to him from the king ; whereupon the lord keeper 
declared in court, that his moſt ſacred majeſty had taken 
this matter into his moſt ſcrious conſideration, and although 
the ſame was of ſo high a nature, as it was neceflary to be 
brought in queſtion, (being contrary to many laws and ſta- 
tutes, and the common law itſelf) yet his majeſty balancing 


the ſame in the ſcales of juſtice and| mercy (the author ot 


the diſcourſe being diſcovered to live heyond the ſeas) found 
| theſe defendants rather fitting to be Objects of his mercy, 
than juſtice, they being ſpme of them noblemen, and ſuch 
as his majeſty did and doth well eſteem and like of, in his 
royal opinion: anTthat his majeſty was the rather inclined 
to extend his goodneſs, in regard of the time; it having 
now pleaſed tlie great juſtice oft heaven to bleſs his 1 
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and his. kingdom with a royal iflue of his body, a hopeful 
prince, the great joy and long expectations both of king 
and kingdom. 5 „ 5 
Upon this declaration of the king's pleaſure, the lord 
keeper made known, that the court by his majeſties ſpecial 
command was to proceed no further in the hearing of this 
cauſe: but order the project, or book, to be burnt, as ſedi- 
tious and ſeandalous both to his majeſty, the ſtate, and 
government of this kingdom. And ordered the proceedings 
to be taken off the file. State Trials, XI. p. 1124. 
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The Tr1at of WILLIAM PRYNNE, Efq; for 
a2 Libel, entitled, © Hiſtriomaſtix; or, a 
Scourge for Stage Players, &c.” as alſo of 
MicHAEL SPARKES, for Printing, and 
William BUCKNER, for Licenſing the 
ſaid Libel; and four others, concerned m 
Printing Part of it; belore the Court, of 
Star- Chamber, in Hillary-Term, 1699-4. 
9 Car. I. e eee 


1 information was brought in the name of the attor- 
ney-general Ny, and ſet forth, that the defendant, 
Prynne, compiled and put the ſaid libel to preſs, condemn- 
ing all plays, daneings, maſgues, feſtivals, c. And 
though he knew their majeſties, and the miniſters of ſtate, 
were ſometimes preſent at ſuch entertainments, yet the de- 
ſendant railed and inveighed againſt them, and all that were 
preſent at them: that he condemned hunting, and all other 
rural ſports ; the keeping Chriſtmas, and other publick feſti- 
vals, and holy days; and even the making of borfires,' the 
erecting may-poles, and the dreſſing up houſes with ivy; 
endeavouring to move and incite the people to rebellion, 
and to lay violent hands on their prince, tor ſuffering ſuch 
things: that this libel alſo contained many infamous ex- 
Preſſions againſt his majeſty, and his houſold, and caſt ſe- 
veral aſperſions on the queen, and uncharitable cenſures ou 
all chriſtian people, recommending factious and diſcontent- 
ed perſons, ſuch as Dr. Leightn, and Mariana the jeſuit, 2 
| : | order 
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order to withdraw the king's ſubjects from their allegiaricey 
that he dealt with Spartes, a common publiſher of unlawful 
books, to print this libel ; and with Buckner, another defen-. 
dant, to licence it; and with the other four defendants, to 

print part of the ſame, to the great ſcandal of the govern- 
mene; bp. tt --- 1: FH | „ 

Pryme, in his anſwer, confeſſed his compiling of the 
ſaid book, which he ſaid, was nothing elſe but a collection 
of arguments, againſt {tage-plays; and he did not intend to 
reflect on the king and ſtate ; and that it was duly licenſed, 
and entered at Stationers-Hall, as the law required: that he 
was ſo far from encouraging ſchiſm and ſedition, that he 
had with much joy and thankfulneſs acknowledged the hap. 
pineſs and peace, he, and the reſt of. his majeſty's ſubjeds, 
enjoyed under his government: and if any thing in his book 
ſhould, contrary tohis defign, be conſtru 4 to tend to ſchiſm, 
or ſedition, he craved pardon and grace; and defired the 
Court to take into their confideration, that he had already 
been a year priſoner in the Tower. Ho Rs 

The attorney-general obſerved, in opening the charge, 
that the defendant's book was the evidence againſt him, 
where he did not only rail at plays and dancing, and at his 
majeſty, the court, and all that were preſent at them, but 
againſt hunting, rural ſports, feſtivals, holy days, biſhops, 
church-mufick, and church-ceremonies, promiſcuouſlly; 
and even againſt the long hair of men and women, and pe- 
rukes; and againſt cards, tables, and all manner of diver- 
ſions; inſinuating we were returning into iſm again; 
and adviſing people to leave the kingdom, and go and ſerve 
God in other countries: that, though it might be la 
for thoſe that had a miſſion, to write againſt the abuſe of 
plays in modeſt terms, that would not excuſe Mr. Pryme, 
who could pretend to no ſuch miſſion, and had raked together 
all the vileſt terms, and Billingſgate language, to revile the 
government, and all mankind. . 
Then ſeveral obnoxious paſſages were read out of the 
book, as evidence againſt him; and particularly that, where 
he reſembled his majeſties government to that of NM, 
(viz) © The multitude of our London play-hunters are 
augmented, that all the antient devils chapels, though five 
in number, are not ſufficient to contain their troops; 
whence we ſee a fixth now added to them: whereas, in . 
cious Nero's reign, there were but three ſtanding theatres in 
pagan Rene, though far more ſpacious than chriſtian Ian. 
dan? in the ſame libel, he calls church-muſick, * the bleat 
ing of brute beaſts; and ſays, the choriſters * " 
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tenor, as if they were oxen: bark a counter-point, like a 
kennel of dogs; roar a treble, as if they were bulls; and 
grunt a baſe, like a parcel of /hogs.” oO 7 
"The defendant's: counſel faid in his defence, that many 

of the paſſages in his book were relatively ſpoken, and moiſt 
of them the opinion of other authors; and, that he had no 
thought of comparing the preſent times with thoſe of Nero's;. 
but they could not wholly excuſe him: they ſuppoſed he 
had ſo fixed his eyes on the abuſes of the ſtage, that he had 
neglected to guide his ”u and adviſed him to lay hold on, 
the rock of the king's favour, and the mercy of the Court: 
they begged, their lordſhips would believe his intentions 
were fair and honeſt, though his expreſſions harſh; and 
hoped, that the abuſe of plays would a little plead his ex- 
js : that thoſe who had licenſed the book, were rather 
guilty than he; and none but unlicenſed books had yet been 
brought before that Court : that the charge againſt him was: 
made out by inferences and conſequences that were forced 
and ſtrained; and that the paſſages quoted did not of neceſ- 
ſity carry that meaning that had been put upon them; deſir- 
ing their lordſhips would conſtrue his intentions as he 
had explained them in his anſwer upon oath ; and, as that 
had been admitted evidence againſt him, as to his compil- 
ing the book, ſo they would admit it to be evidence. for 
him, to clear the integrity of his heart. 1 
Three Star-Chamber days having been ſpent in the hearing 
of this cauſe, the lords ſat the fourth day to proceed to ſen- 
tence, which held till four in the afternoon ; and-they paſſed 
ſuch ſentence on Mr. Prynne, as is expreſſed in the enſuing, 
pong which, in effect comprehend all that was ſaid by 
others, 

The firſt was of Francis Lord Cittingtin, chancellor of the 
Exchequer, whoſc turn was to begin firſt to ſpeak, as being 
in the loweſt degree of quality by his place. And commonly 
be that beginneth, as he openeth the matter at large, ſo he 
inelineth therebymany lords to forbear making of ſpecehes, 
and only to declare themſelves to concur in ſentenee with 
him · that began firſt, or with ſome other lord that ſpake be- 
fore, as their judgments lead them. * N e 
My lords (ſaid my Lord Cottington ) his majeſty's attorney- 
general hath brought Mr. Prynne before your lordſhips, with: 
other defendants, 7 homas Buckner, Michael Sparkes, &c. It 
15 for publiſhing a libellous book, or volume of libels, to 
= ſcandal of his majeſty and the (tate, To my underſtand- _ 

en may be more properly ſaid, the great and high m—_ | 

1 0 7% 1 nant 


— 


- _- _ TREASONABLE AND SEDITIOUS 


of Mr. Prynne, publiſhed and declared in that libellous book; 
a malice expreſſed in a manner againſt all-mankind, and the 
beſt ſort of mankind, againſt king, prince, peers, prelates, 
magiſtrates, and governors, and truly ina manner againſt all 
things. But that which hath been more remarkable, js, his 
ſpleen againſt the church and government of it; therefore 

or that I will not ſentence him, (becauſe Mr. Attorney doth 
forbear to proſecute againſt him, for that which belongeth to 
the church) vet it is an argument of his great and high ma- 
lice: and when Lconfider of that, which hath been fo often 
repeated, that he writ this book alone, ſurely he was aſſiſted 


immediately by the devil himſelf, or rather he hath aſſiſted 


the devil. He hath written a book againſt the due reverence 
and honour, which all Chriſtians owe to our Saviour Jeſus; 
this doth convince my judgment againſt him; but the book 
(as Mr. Attorney faith) declares the man, it is the witneſs: 
and if your lordſhips obſcrve the particulars and ſtyle of it, 
you will ſay it is a ſtrange thing; the very ſtyle doth declare 
the intent of the man, and that is (as Mr. Attorney ſaid) to 
work a diſcontent and diſlike in the king's people againſt the 
church and government, and diſubedignce to our gracious 
ſovereign the king. If Mr. Prynne ſhould be demanded 
what he would have, he liketh nothing, no ſtate or ſex; 
muſick, dancing, &c. unlawful even in kings; no kind of 
recreation, no, not fo much -as hawking, all are damned, 
The very truth, Mr. Pryune would have a new government, 
he would have a new church, he would have new laws, new 
entertainment, God knows what he would have ; a new king 
he would have, and have all the people of his mind, to be 
diſcontented with their king and government. 

Mr. Prynne confeſſeth he did write the book, and it is true 
he did endeavour the printing of it, and the publiſhing of it, 
this is proved very well; yea, but Mr, Prynne had no other 
intention but a tenderneſs of conſcience, he meant no hurt to 
the king or ſtate (as his counſel ſaid: ) but Mr. Attorney 
anſwered them, that he is not the declarer of his intentions, 
he muſt be judged by the book, by his words, more cer- 
tainly by the effect; for all good men do receive ſcandal by 


this book, and all of Mr. Prynne's humour were glad of this | 


book. When I conſider what kind of libel it is, it is not 
like other libels: other libels have been by perſons diſcon- 
tented, ſome poor rogues, ſcattered up/and down; but eres 
a libel in folio, and in print, and jultifieth itſelf by authors 
with an high hand, That is there, and that is there. 

(my lords) when I conſider thoſe high paſſages in his book, ! 
proteſt unto you, they are things to be abhorred ; they = 

1 


— — ce. ww oa a. 8 


- 
— 


| 11Þ2is AND SPEECHES) - 223 


. F 3 LEES t 
10 en relatively (as his counſel would have it) bu 
Gee 25 that“ Gur Engliſh ladies, ſhorn and f izled 
adams, have loſt their modeſty ; that the devil is only 
honoured in dancing ; that plays are the chief delight of the 
devil; that they that frequent plays are damned, and ſo are 
all that do not concut with him inhis opinion, whofes, pan- 
ders, foul incarnate devils, Judas's to their lord and maſter, 
&c. Princes dancing in their own perſons,” his cenſure of 
them is infamous, &c. But the fouleſt of all is, That 
this was the cauſe of untimely ends in prinees “ 
My lords, ſhall not all that hear theſe things think, thatitis 
the mercy of the king that Mr. Prynne is not deſtroyed ? Have - 
we not ſeen men lately condemned to be hanged and quar- 
tered for far leſs matters? one Pinchman, I was myſelf em- 
ployed with others in the examining of him; he confeſſed, 
that the writing for which he was queſtioned, was a ſer- 
mon, that he did intend to preach : the words were againſt 
the perſon of the king, yet he never preached it ; yet becauſe 
he had written it with an intention to preach it, he was 
brought upon this point and condemned to die. But this 
book is in print; it 1s againſt all magiſtrates, and partieu- 
larly — the king our ſovereign, and his bleſſed conſort. 
And yet, my lords, it pleaſeth his majeſty to let Mr. Prynne 
have his trial here, I will not treuble your lordſhips with 
any more parts of the book : Mr. Attorney noted unto your 
lordſhips, that you ſhould ſee how neceſſary it was, that Mr. 
Prynne ſhould be clean cut off, as one that hath a long time 
endeavoured to move the people to a diſobedience againſt the 
king, &c. ſo I ſay with Mr. Attorney, it is high time that 
Mr. Prynne may be cut off, ſo far as may go with the cenſure 
of this Court. My lords, Mr. Prynne is better dealt withal, 
than he would have princes dealt with; he hath had very 
fair trials, | 5 
For his defence, I took notice of it likewiſe: I do re- 
member that all thoſe gentlemen, that were employed and 
aligned as counſel for his defence, every one of them began 
to crave mercy of the Court; yet they came with a defence 
and juſtification, ſo far as their cauſe would bear. Mr. Hol- 
burn (aid, 1 That for players they were rogues by the ſta- 
tute:“ yet Mr, Attorney ſaid, © They are not rogues by the 
ſtatute unleſs they wander, &c. My lords, he ſaid, his 
ncntion was againſt public and common plays; yet ſeek all 
his book through, and you ſhall find it is againſt plays in 
princes palaces, His intention now muſt be underſtood by 
his book, and by his words; and that which he doth apply 
ot any author is his own. And I think his defence did ag- 

| | gravate 
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gravate his offence. As to his defence againſt the ladies, he 
faith, he ſpeaketh it relatively, and not poſitively ; yet he 
faith, «* Our Engliſh ladies are ſo and ſo whoriſh,” &c, And 
for that part of his book, wherein he condemns murder, 
Mr. Prynne will have murder unlawful ; but execution of 
rinces is not murder, and therefore that is a lawful ad. 
Mr. Attorney ſaid well, the end of this man and Jahn Ma- 
riana, &c. they are all one, they all cry malice againſt prin. 
oe... | 
I ſhall humbly crave. pardon, and diſcharge my conſci. 
ence, and ſhall let your lordſhips ſee, how I underſtand the 
ſenſe, and that ſo I am to judge; and I conceive it to be as 
your lordſhips ſee, that the malice of this boek is againſt 
King and ſtate: and, my lords, with this I ſentence Mr, 
Prynne. . | . | 
do in the firſt place begin cenſure with his book; ! 
condemn it to be burnt in the molt public manner that can 
be. The manner in other countries is, (where ſuch books 
are) to be burnt by the hangman, though not uſed in Am- 
land, (yet J wiſh it may, in reſpect of the ſtrangeneſs and 
heinouſneſs of the matter contained |in it) to have a ſtrange 
manner of burning; therefore I ſhall deſire it may be ſo 
burnt by the hand of the hangman. 

If it may agree with the Court, I do adjudge Mr, Pyme to 
be put from the bar, and to be for ever incapable of his 
profeſſion. I do adjudge him, my lords, that the ſociety of 
Lincelns-Inn do put him out of the fociety ; and becauſe he 
had his offspring from Oxford (now, with a low voice, faid 
the biſhop of Canterbury, I am ſorry that Oxford bred ſuch an 
evil member) there to be degraded. And I do condemn 
Mr. Prynne to ſtand in the mar" in two places, in Heſinn- 
fler and Cheaffide ; and that he ſhall loſe both his ears, one 
in each place; and with a paper on his head, declaring hos 
foul an offence it is, viz. That it is for an infamous libcl 
againſt both their majeſties, ſtate, and government.” And 
laſtly (nay not laſtly) I do condemn him in Foool. fine to 
the king; and laſtly, perpetual impriſonment. 

There are other detendants, Themas Buckner, whom | 
conceive to be the chaplain charged with the licenſing the 
book. I obſerve, that Mr. Attorney hath little or nothu"g 
proſecuted againſt him. It is ſaid, he did combine with toe 
writer and ſtationer for this infamous libel. It doth appea, 
that he did licenſe it, or at leaſt ſixty- tour pages thercot; 
think it be alſo true, that Mr. Buckner did ſec the book att 
it was printed, It is ſaid, for his excuſe, that Mr. Buck 
was cozened and ſurprized by Mr. Prynne and Sparkes; * 


A jeſuit. 
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is plain he licenſed it, or at leaſt ſixty- four pages: therefore 
I ſhall judge according to the proof, as it is the uſual cuſ- , 
tom of this court. I muſt judge Mr. Buckner to be worthy | 
of a very ſharp ſentence, for certainly there is a very great 
inconvenience fallen upon the ſtate, for want of due exami- 
nation : to what purpoſe is there an examination of books, if 
there ſhall be a connivance and winking at the party that 
doth it; I ſhall think Mr. Buckner not only worthy o a ſe· 
vere reprehenfion, but I ſhall cenſure him firſt to have im-, 
priſonment according to the courſe of the Court, and zol. 
tine to the king. | f 
Now, my lords, the next is Michael Sparkes, and he is 
the third; and he is the printer of the book, and binder, 
and publiſher thereof. In his defence he hath ſhewed your 
lordſhips a piece of the book licenſed by Mr. Buckner, and 
faith, it was all licenſed, but that he proves not; but that 
it was entered in the Stationer's-Hall, that he proves. But I 
do find, that he perſuaded men to buy this book after it was 
prohibited; and before it was prohibited he perſuaded men to 
buy it, ſaying, It was an excellent book, and it would be 
called in, and then fell well. I do fine Spartes 5ool. to the 
king, and to ſtand in the pillory, without touching of his 
ears, with a paper on his head to declare his offence, and it 
is moſt neceſlary in theſe times; and for the pillory to be in 
Paul's Church-Jurd. (It is a conſecrated place, faith the 
archbiſhop of Canterbury.) I cry your grace's mercy (ſaid 
my Lord Cattington) then let it be in Cheapſide. For the 
other three, I tind that Mr. Attorney doth not proſecute 
them; therefore, my lords, I do not cenſure them. 


The next in courſe that ſpoke after the Lord Cittington, 
was the Lord Chief Juſtice Richardſon. | 

My Loxps, | | 

dince J have had the honour to attend this Court, writing 
nd printing of books have been exceedingly found fault 
vital, and have received a ſharp cenſure, and it doth grow 
very day worſe and worſe; every man taketh upon him to 
nderſtand what he conceiveth, and thinks he is nobody 
xcept he be in print. We are troubled here with a book, 
monſter, ¶ Manſtrum Horrendum, Informe, Ingens ! ) It hath 
cen a queſtion who is the author of this book: ſurely I am 
ed in my conſcience he is the author of it: but truly, 
ve me leave, I do not think Mr. Prynne is the only actor in 
= book, but that there were many heads and hands therein 
les himſelf, I would to God in heaven, the devil, m 

1 . e 


| 


. 


ſttate, and deſerve ſevere puniſhment as well as Mr, P 


& AS the queen's majeſty, a moſt excellent and gracious queen; 
EL Pe ae ſuch a one as this kingdom never * 1 the like, and! 


Adu. d all the honourable lords, and the kingdom itſelf, and toal 
Jeorts of people. 1 ſay, eve never ſe W, nor CAT ever heard, 
POPs - 


_ Epiſtle Dedicatory, ſpeaking of play-books ? „ They arch 


_ againſt all ſorts of people. It is a ſtrange thing what tl 


their wills in luſt here, their ſquls go to eternal t 


* 
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all elſe that had their heads and hands therein beſides My, 
Prynne, were, &c. for I think they are all ill-willers to the 


doth, This book is the ſubject of this day's work, and iti 
annexed, by Mr. Attorney, to the very information itſelf. 

For the book, I do hold it a mo . infamous, 
libel to the king's majeſty, a moſt pious and religious kim; 


think the earth never had a better. It is ſcandalous ty 


f ſuch a ſcandalous and ſeditious thing as this miſ-ſhapen 
monſter is. How ſcandalous a thing it is, hath appeard 
already to your lordſhips, by the king and queen's count 
againſt Mr. Prynne ; I will not for my part repeat. 

Yet give me leave to read a word or two, where he cometh 
to tell your lordſhips of the reaſons why he wrote this book: 
becauſe he ſaw the number of the plays, play-books, play- 
haunters, and play-houſes ſo exceedingly increaſed, there 
being above forty thouſand play-books, being now mor 
vendible than the choiceſt ſermons.” What faith he inthe 


big a price, and are printed on far better paper than mol 
octavo and quarto bibles, which hardly find ſo good vent 
as they; and then come in ſuch abundance, that they ei 
cecd all number, and it is a year's time to peruſe them oe 
they are ſo multiplied :” and then he putteth in the mati 
„Hen Jonſon, &c. printed in better paper than moſt bible. 
Now it this be not a tax upon the kingdom, to print thek 
books on better paper than the bible itſelf; for my pin 
leave it to your Iordſhips.” This monſter, this huge 
ſhapen monſtcr, I ſay it is nothing but lyes, and venol 


man taketh upon him: he is not like thoſe powder-traitohy 
they would have blown up all at once; this throweth 

down at once to hell together, and delivereth them over u 
Satan. I beſecch your lordſhips| to give me leave: « df 
players, &c. (faith he) none are gainers and honoured? 
them but the devil and hell; and when they have tas 


hereafter.” And this muſt be the end of this monlters 
rible ſentence. He ſaith So many that are in play-ho 
are ſo many unclean ſpirits; and that play-hunters are l 
better than incarnate deviis.” He doth not only eo 


1 


all play- writers, but protectors of them, and a bend þ 
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of them; and dancing at plays, they are all damned, and 
that no leſs than to hell. I beſeech your lordſhips to give me 
leave but in a word to read unto you what he writes of 
dancing, &c. It is the devil's profeſſion; and he that 
entereth into a dance, entereth into a deviliſh profeſſion; 
and ſo many paces in a dance, ſo many paces to hell:“ this 
is that which he conceiveth of daneing. The woman 
that ſingeth in the dance, is the prioreſs of the devil, and 
thoſe that anſwer are clerks, and the beholders are the pa. 
riſhioners, and the muſick are bells, and the fidlers are the 
minſtrels of the devil.” I faid it was a ſeditious libel; this 
point of ſedition is the only thing that troubles me, and it is 
that which I ſhall offer to your lordſhips: for 1 do know it, 
the good opinion, heart, will and affections of the king's 
people and fubjects are the, king's great treaſure. Now if 
this be ſo, then for any man cunningly to undermine thefe 
things, to take away the hearts of the ſubjects from the 
king, and to bring the king into ill opinion among his peo-— 
ple, this is a moſt damnedotfence;. and if I were in my pro- 
per place, and Mr. Prynne brought before me, I ſhould go 
another way to work. I protelt unto your lordſhips, it 
maketh my heart to ſwell, and my blood in my veins to boil 
(ſo cold as I am) to ſee this or any thing attempted which 
may endanger my gracious ſovereign: it is to me the greateſt 
comtort in this world to behold his proſperity. Le 
Much hath been ſpoken concerning theſe things, and 
ſomething by my lord Ctington before me; but good my 
lords, give me leave to remember you one or two paſſages, 
not yet ſpoken of. He writeth thus: That Nero's acting 
and frequenting plays, was the ehiefeſt cauſe that ſtirred up 
others to conſpire his death.” Would any man think, 
that his acting and frequenting of plays was the chicteſt 
occaſion ? | | he: 
He writeth in another place worſe than this. Fol. 464. 


ws * Trebellius Pollia relates, that Martian, Herachus, and Clau- 
1 dius, three worthy Romans, conſpired together to murder 


Callienus the emperor, (a man much beſotted, and taken 
up with plays, to which he likewiſe drew the magiſtrates 
and people by _ examples) as Flavius and others con- 
ſpired Ners's mürdet for the felt-ſame cauſe, &c.” Now, 
my lords, that they ſhould be called three worthy perſons 
that do conſpire an-emperor's death, (though a wicked em- 
peror) it is no chriſtian expreſſion. | 
f ſubjects have an ill prince, marry what is the remedy? 
they mult pray to God to forgive him, and not ſay they are 
worthy ſubjects that do kill him: if they were worthy Ry 
| | IT, 
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Mr. Prynne, I can tell what you are, . Prynne ſtandin 
during To cations behind the lord chief Juſtice Rickars 55 
and archbiſhop. Nea!) No man will conſpire to —2 
king that can be a worthy actor; for the very thought of it 
is high treaſon, He ſpeaketh of theſe three, that they were 
three worthy Romans that did conſpire to murder Men. 
This is moſt horrid, and here can be no manner of ex 
ſition, but in the worſt ſenſe : for his excuſe, he had made 
none at all, only it was not his intention. fs iow 
. Good Mr. Prynne, you are a lawyer. Intention! I know 
where the word ſtandeth equal, as that you may take the 
intention this way, or that way, with the right-hand or 
left-hand, there in that caſe you may | ſpeak the intention: 
but where the words are plain an fitive, as in your 
books, here is no * of intention in the world: your 
words are plain and clear, therefore you can never make 
any defence at all out of that. Not to hold your lordfhip's 
any longer, my lords, it is a moſt wicked, infamous, ſcan- 
dalous and ſeditious libel, Mr. Prynne, I muſt now come 
to my ſentence, though I am very — , for I have known 
you long, yet now I muſt utterly forſake you; for I find 
that you have forſaken God, and his religion, and your 
allegiance, obedience, and honour, which you owe to both 
their excellent majeſties, the rule of charity to all noble 
ladies, and perſons in the kingdom, and forſaken all good- 
neſs. Therefore Mr. Prynne, I ſhall proceed to my cenſure, 
wherein I agree with my lord Cittington,|as he began very well: 
Firſt, for the þurning of the book in as diſgraceful a man- 
ner as may be, whether in Cheapſide or Paul's Church-yard; 
for though Paul's Church-yard be a conſecrated place, yet he- 
retical books have been burnt in that place. And becauſe Mr, 
Prynne is of Lincoln's-1yn, and that his profeſſion may not ſul- 
tain diſgrace by his puniſhment, I do think it fit, with my 
lord Cottington, that he be put from the bar, and degraded in 
the univerſity; and I leave to my lords, the lord biſhops, to 
ſce that done ; and for the pillory, I hold it juſt and equal, 
though there were no ſtatute for it. In the caſe of a high erime 
it may be done by the diſcretion of the Court, ſo I do agree to 
that too. I fine him 5000!l. and I know he is as well able 
to pay 500o/. as one half of 1000. and perpetual impriſon- 
ment I do think fit for him, and to be reſ rained from vi- 
ing, neither to have pen, ink, nor paper; yet let him hae 
ſome pretty prayer-book, to pray to God to forgive him his 
fins; but to write, in good faith I would never have him: 
For, Mr. Prynne, I do judge you by your book to be an in- 
ſplent ſpirit, and one that did think by this book to on 
7. | 5 50 


— 


* 


t the name of a reformer, to ſet up the Puritan or Separa- 
' Git faction. I would not have Mr. Prynne go without a re- 
cognition of offence to the king and queen's majeſty, I 
agree to the ſentence on Buckner and Spares. 50 
Secretary Got. By this vaſt book of Mr. Prynne's, it ap- 
peareth he hath read more than he hath ſtudied, and ſtudi- 
ed more than he hath conſidered; whereas if he hath read 
but one ſentence of Solomon, it had ſaved him from the dan- 
ger he is now like to fall into. The preacher ſaith, © Be 
not over juſt, nor make thy ſelf over-wiſe, for why wilt 
thou deſtroy thyſelf?”. My lords it is a ſentence requireth 
much ſtudy and conſideration, It is moſt certain, that righ- 
teouſneſs and wiſdom are ſuch virtues, as they help for- 
_ ward juſtice; but when wiſdom is mixed with a man's own 
humours, as for the moſt part it is with fleſh and blood, 
there is danger of ſtraining it too far, and that will tend to 
the deſtruction of him and-others, Examples are too preg- 
nant of this, and he may take it from a good author, even 
from Chriſt himſelf. hen his apoſtles, out of zeal to 
their maſter, would have called for fre from heaven againſt 
the Samaritans that refuſed to entertain him, the anſwer was 
« You know not of what ſpirit you are.” I would Mr. 
Pinne would have conſidered this, 

There is a good ſpirit that is meek, tempered with mo- 
deſty and humility, with mildneſs and with equity; and 
ſuch a ſpirit is always tender, not to deſtroy, root up, over- 
throw, but to bind, repair and preſerve. But there is ano- 
ther fiery ſpirit, which is always caſting of fire, nothing but 
damnation and deſtruction; certainly ſuch a ſpirit ever tends 
to his own confuſion. And if this be well obſerved, every 
man ſhall find it true, that ſuch a ſpirit ever cometh before 
deſtruction. 1 wiſh Mr. Prynne were not an ill example of 
this. Certainly, my lords, vice and corruption ought not 
only to be reprehended, but to be puniſhed ſeverely, and that 
ſharply too where it is; but Mr. Pryynne ſhould have conſi- 
dered, every man is not a fit reprehender. He had no invi- 
tation, nor office, nor intereſt to employ a talent which 
doth not belong unto him. If magiſtrates and princes ſhould 
nveigh againſt all things, tolerate nothing, we muſt live no 
longer among men; and certainly, if we will be thought to 
live with them that are wholly virtuous, we mult go out of 
the world; we have a good author for this, But, my lords, a 
tolcration mutt be uſed, and that Mr. Prynne would have 
tound, it he had conſidered his own body: thall a man up- 
1 every ſlight diſtemper and diſorder in his body take phy- 
ck? or thall ill humours be purged 'till he purge all out? 

| certainly 
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dertainly he will purge ſpirit, life and all away with J. 
And as A is in the | — body fo it is in te Mio 
there muſt be a toleration and connivance; it cannot de 
governed without it, and we have a Warrant for it. Did 
not Chriſt himſelf forbid the cutting out of the tares, leſt 
they ſhould pluck corn, and deſtroy that too? I think, if 
Mr. Prynne ſhould have been aſked the queſtion that Naumen 

did the prophet, he would not at all have bid go away in 

eace, he would have threatened hell and deftru&ion, 
here is a chriſtian wiſdom, and there muſt be a toleration 
in all ſtates. And certainly the faults that have been tole- 
rated in all times were greater than modeſt plays, or modeſt * 
dancing. It is not my intention, neither do I think it is the 
intention of any of your lordſhips, to apologize for ſtage- 
plays, much leſs for the abuſe of them; I wiſh, and 6] 

think doth every good man, that the abuſe of them were 

reſtrained ; but, my lords, not by railing, curfing, damn- - 

Ing, inveighing, &c. not only againſt the faults and players 

themſelves, but againſt all ſpectators, and thoſe that come 

to them, and that of all degrees, and with ſuch bitterneſs 
and acrimony, that in all the authors alledged, which are 
infinite, there is not to be found an 4 4 My lords, 

I am very ſorry he hath ſo carried himſelf, that a man ma 

juſtly fear he is the Timon that hath a quarrel again 

Lind. But I love not much to aggravate offences, 

which of themſelves are heavy enough. 

He calleth his book Hiſtriomaſtix;“ but therein he 

ſheweth himſelf like unto Ajax Anthropomaſtix, as the Gre: 

ans called him, ſcourge of all mankind, that is, the whip- 
per and the whip. I cannot but concur with the cenſure 
already begun by my lord Cotringtan, given againſt Mr, 

Prynne,” Buckner and Sparks. 8 ; 


© Aﬀeerwards the earl of Dorſet ſpake to this effect: 


Jauch ſwarms of murmurers as this day diſcloſe them. 
ſelves, are they not fearful ſymptoms of this fick and diſ- 
caſed time? Ought we not rather with more juſtice and 
fear apprehend thoſe heavy judgments which this minor 

rophet, prophet Pryme, hath denouncd againſt this land, 
uk tolerating indifferent things, to fall upon us for ſuffer- 
ing them, like thoſe mutineers againſt Moſes and Aaron, 3 
not fit to breathe? My lords, it is high time to make a 
luſtration to purge the air, And when will juſtice eve 
bring a more fit oblation than this Achan? Adam, in the be⸗ 


inning, put names on creatures correſpondent to their ns- 
un | * tures; 


* * 
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tures: the title he hath given this book is Hiſtriamaſtir, or 
rather, as Mr. Secretary Ct obſerved, Anthropomaſttx ; but 
that comes not home, it deſerves a far higher title: Dam 
nation, in plain Engliſh, of prince, prelacy, peers and people. 
Never did Pope in Cathedra, aſſiſted with the ſpirit of infalli- 
bility, more poſitively and more preremptorily condemn . 
hereticks and hereſy, than this doth mankind. . Leſt any | 
partial auditor may think me tranſported with paſſion, to 
judge of the baſeqiveries he beſtoweth upon court and eour- 
tiers, I ſhall do that which a judge ought to do, viz. aſſiſt 
the priſoner at the bar, Give me leave to remember what 
Mr. Attorney let fall the other day, I will take hold of it 
for the gentleman's advantage, that this gentleman had no 
miſſion: if he had had a miſſion, it would have qualified 
the offence, Our bleſſed Saviour, when he converſed in 
this world, choſe apoſtles, whom he ſent after into the 
world, Ii, predicate, &c, to ſhew the way of ſalvation to 
mankind. Faith, hope, and charity, were the ſteps of this 
acob's ladder to aſcend heaven by. The Devil, who hates 
every man upon earth, played the divine, cited books, 
- wrought miracles; and he will have his diſciples too, as he 
had his confeſſors and martyrs, My lords, this contempt, 
diſloyalty, and deſpair, are the ropes which this emiſſary 
lets down to his great maſter's kingdom for a general ſer- 
vice. My lords, as the tenor of their commiſſligg was diffe- 
rent, ſo are the ways: theſe holy men advance their cauſe 
in former times by meekneſs, humility, patience to bear 
with the weakneſs and infirmities of their bretheren; th 
taught obedience to magiſtracy, even for eonſeience- ſake; 
they divided not their eſtates into factions; they detracted 
from none, they ſought the ſalvation of men's ſouls, and 
guided their bodies and affections anſwerably: they gave to 
Czfar the things that were Cæſar's; if princes were bad, 
they prayed for them, if good, they praiſed God for them; 
however, they bore with them: this was the doctrine of 
the primitive church, and this they did. I appeal to m 
lords that have read this book, if Mr. Prynne has not wit 
breach of faith, diſcharged his great maſter's end. My 
lords, when God had made all his works, he looked upon 
them and ſaw that they were good. This gentleman, the 
Devil having put ſpectacles on his noſe, ſays, that all is 
bad: no recreation, vocation, no condition good; neither 
ſex, magiſtrate, ordinance, cuſtom, Divine and human, 
things animate, inanimate, all, my lords, wrapt ap in maſſe 
dunnata, all in the ditch of deſtruction. Here, my lords, 
we may obſerve the great prudence of this prince of * 
neſs, 


N 
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neſs, a ſoul ſo fraught of malice, ſo void of humanity, that 
it gorgeth out all the filth, impiety and 1 t the 
— of this age doth contract againſt the churcl-and 
ſtate, But it may be ſome follower of his will ſay, it was the 
ride and wickedneſs of the times that-prompted him to this 
work, and ſet his zeal, through tenderneſs of conſcience, 
to write this book. My lords, you may know an unclean 
bird by his feathers ; let him be unplumed, unmaſked, pull 
off the deceitful vizard, and ſee how he appeareth; this 
brittle conſcience brother, that perhaps ſtarts at the fight of 
the corner-cap, ſweats at the ſurplice, ſwoons at the ſign of 
the croſs, and will rather die than put on woman's apparel 
to ſave his life; yet he is ſo zealous for the advancement of 
his Babel, that he invents legions, coins new ſtatutes, cor- 
rupts, miſapplies texts with falſe interpretations, diſho- 
nours all men, defames all women, equiyocates, lyes; and 
yet this man is a holy man, a pillar of the church. Do 
yon per. Prynne, find fault with the court and courtiers | 
abit, ſilk and ſattin divines? I may ſay of you, you are 
all purple within, all pride, malice and all difloyalty ; you 
are like a tumbler, who is commonly ſquint- eyed, you look 
one way, and run another way: though you ſeemed by the 
title of your book to ſcourge ſtage-players, yet it was to make . 
poopie believe, that there was an apoltacy in the magiſtrates. 
ut, my Ilggds, admit all this to be venial and pardonable, 
this pigmy#Froweth a giant, and invades the Gods them- 
ſelves ; where we enjoy this felicity under a gracious prince 
with ſo much advantage, as to have the light of the goſpel, 
whilſt others are kept in darkneſs, the happineſs of the re- 
creations to the health of the body, the bleticd government 
we now have: when did ever church ſo flouriſh, and ſtate 
better proſper? and fince the plagues happened, none have 
been ſent among us ſuch as this caterpillar is: what vein hath 
opened his anger? or who hath let out his fury? when did 
ever man ſee ſuch a Quietus ef? as in theſe days? yet in this 
golden age is there not a Shimei amongſt us, that curſed the 
- anointed of the Lord? fo puffed with| pride, nor can the 
beams of the ſun thaw his frozen heart, and this man ap- 
peareth yet. And now, my lords, pardon me, as he hath 
wounded his majeſty in his head, power and government, 
and her majeſty, his majeity's dear conſort, our royal queen, 
and gracious miſtreſs; 1 can ſpare him no longer, 1 amat 
his heart. Oh! quantum! &c. If any caſt intamaus aſper- 
ſions and cenſures on our queen and her innocency, ſilence 
would prove impiety rather than ingratitude in me, that 


daily contemplate her virtues; I will praiſe her for wn 
| 1 
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which is her own, ſhe drinks at the ſpring-head, whilſt. 
others take up at the ſtream. I ſhall not alter the great 
truth that hath been ſaid, with a heart as full of devotion, as 
a tongue of eloquence, the other day, as it came to his part, 
(meaning sir Jahn Finch.) My lords, her own example to 
all virtues, the candor of her life, is a more powerful motive 
than all precepts, than the ſevereſt laws; no hand of for- 
tune nor of power can hurt her ; her heart is full of honour, 
her ſoul of chaſtity; majeſty, mildneſs and meekneſs are fo 
married together, and fo impaled in her, that where the one 
begetteth admiration, the other love; her ſoul of that excel- 
lent temper, ſo harmoniouſly compoſed, her zeal in the ways 
of God unparalleled: her affections to her Lord ſo great, if 
ſhe offend him, it is no ſun-ſet in her anger; in all her ac-, 
tions and affections ſo elective and judicivus, and a woman 
ſo conſtant for the redemption of all her ſex from all impu- 
tation, which men (I know not how juſtly) ſometimes lay 
on them; a princeſs, for the ſweetneſs of her diſpoſition, and 
for compaſſion, always relieving ſome oppreſſed ſoul, or 
rewarding ſome deſerving ſubject: were all ſuch ſaints as 
ſhe, I think the Roman church were not to be condemned: 
on my conſcience ſhe troubleth the ghoſtly father with no- 
thing, but that ſhe hath nothing to trouble him withal. And 
ſo when J have faid all in her praiſe, I can never ſay enough 
of her excellency; in the relation thereof an orator cannot 
flatter, nor poet lyezyetis there not Dag among us, notwith- 
ſtanding all the tergiverſations his counſel hath uſed at the 
bar? I can better prove, that he meant the king and queen 
by that infamous Nero, &e. than he proves players go to hell: 
but Mr. Prynne, your iniquity is full, it runs over, and judg- 
ment 15 come; it is not Mr. Attorney that calls for judgment 
againſt you, but it is all mankind, they are the parties 
grieved, and they call for judgment, | 
_ (1.) Mr. Prynne, I do declare you to be a ſchiſm-maker 
in the church, a ſedition-ſower in the common-wealth, a 
vVolf in ſheep's cloathing ; in a word omnium malorum nequiſſi- 
mus. | I ſhall fine him ten thouſand pounds, which is more 
than he is worth, yet leſs than he deſervetli; I will not ſet 
him at liberty no more than a plagued-man or a mad dog, 
who though he cannot bite, he will foam; he is ſo far from 
being a ſociable ſoul, that he is not a rational ſoul; he is fit 
to live in dens with ſuch beaſts of prey, as wolves and ty- 
gers, like himſelt: therefore I do condemn him to perpetual 
mpriionment, as thoſe monſters that are no longer 10 to 
we among men, nor to ſee light. Now for corporal pu- 
niſhment, my lords, whether I thould burn him in the er 
N 2s | "me 
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head or ſlit him in the noſe; for I find that it is confeſſed 
of all that Doctor Leigbton s? . offence was leſs than Mr, 
Pryme's, then why ſhould Mr. Pynne have a leſs puniſh- 
ment? He that was guilty of murder was marked in a place 
where he might be ſeen, as Cain was. I ſhould be loth he 
ſhould eſcape with his ears, for he may get a perriwig, 
which he now ſo much inveighs againſt, and ſo hide them, 
or force his conſcience to make uſe of his unlovely lovelocks 
on both fides: therefore I would have him branded in the 
forehead, ſlit in the noſe, and his ears eropt too. My lords, 
I now come to this ordure, I can give no better term to it, to 
burn it, as it is common in other countries, or otherwiſe we 
ſhall bury Mr. Prynne, and ſuffer his ghoſt to walk: I ſhall 
therefore concur to the burning of the book ; but let there 
be a proclamation made, that whoſoever ſhall keep any of 
the books in his hands, and not bring them to ſome publick 
magiſtrates to be burnt in the fire, let them fall under the 
ſentence of this Court: for if they fell into wiſe men's hands, 
or good men's hands, there were no fear; but if among the 
common ſort, and into weak men's hands, then tendernefs of 
conſcience will work ſomething. Let this ſentence be re. 
corded, and let it be ſent to the library of Sion, (meaning a 
college in London) whither a woman, by her will, will allow 
Mr. Prynne's works to be ſent. 


(2.) For Mr. Buckner, I believe that he had no intention 
at all this work ſhould come abroad; hei is faid to be a con- 
formable man to the church of England: I ſhall hardly cens 
ſure him, he deſerveth admonition. | ey or 


(3.) For Sparks, I concur in all things: the feodary had 
his office taken away from him by this Court; I ſee there- 
fore no reaſon but that he may be barred from printing and 
ſelling of books, and kept wholly to binding of books. 


The ſentence againſt Prymne was exec ted the ſeventh and 
tenth day of May following. State Trials, Vol, I. 418. 


See ante, p. 219. 


The Trial of Jokx JAMES, at the King's by 
\ Bench, for High-Treaſon, Nov. 14, 1662. 
Mich. 14 Car. II. Wrote by his Friends. 


1. T Indictment charged him with compaſſing and 
imagining the death of the king. 

2. With endeavouring to levy war againſt the king. 

3. With endeavouring a change of the government. And 
in this his compaſſing, imagining, and contriving the king's 
death, he had maliciouſly, traitorouſly, and by inſtigation of 
the devil, not having the fear of God before his eyes, de- 
elared theſe words: (1.) That the king was a bloody tyrant, 
a blood-ſucker, and blood-thirſty man, and his nobles the 
' ſame, (2). That the king and his nobles had ſhed the blood 
of the ſaints at Charing-croſs, and the blood of the covenan- 
ters in Scafland. (3.) That the king was brought in to this 

end, to fill up the meaſure of his iniquity ; and that the 
king's cup of iniquity had filled more within this laſt year, 
than in many years before. (4.) That he did bemoan that 
they had not improved their opportunity when they had 
| power in their hands; and that he did ſay it would not be 

long before they had power again, and then they would im- 
prove it better; and that he did bewail the apoſtacy of the 
people of God, and ſay, Fhey had not fought the Lord's 
battles thoroughly; but whin the Lord ſhould give power 
to them again, and give work into their hands, they 

would do it better. (5). That the death and deſtruction of 
the king drew very near. = 7 

The indictment being read, the clerk called upon John 
James to anſwer to his charge, and plcad guilty, or not 
guilty. | . wo | 
John James deſired, before they did proceed, that he might 
have a copy of his charge, and time to conſider of it. | 

The Lord Chief j uitice anſwered, That a copy of the 
eharge was not allowed in caſes of high treaſon ; * and he 

| told 


This is fince altered by ſtatute 7 Anne, c. 21. which enafts that all 
perſons indicted for high treaſon, or miſpriſion thereof, ſhall have not only 
a copy of the indictment, but a liſt of all the witneſſes to be produced, 
| and of the jurors impannelled, with their profeſſions and places of abode, 

Lelivered to them ten days before the trial, and in the preſence of twowit- 
| Ncucs ; 
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told him he muſt plead guilty, or not guilty, or elſe a worſd 
thing would follow: 5 Jen | 
John James anſwered, he humbly conceived it was his 
privilege as an Engliſhman ; and till he had that, he was 
not free to plead one way or other. He alledged that Chief 
po Coke had declared it good law; and that Judge Heath 
ad declared it alſo good law ; and that did at Oxford 
give Jobn Lilburne a copy of his charge, being arraigned 
there for high treaſon. _ „00 
Then one of the king's counſel told him, That the law 
would not grant him a copy of his charge in caſe of felony, 
much leſs in caſe of high treaſon; and told him, If he 
would nat plead, they would proceed againſt him as a perſon 
contemning the Court, and look upon him a mute. ; 
John fames made anſwer, Seeing he was over-ruled, he 
| pleaded Not guilty, neither in form nor matter. 
The Clerk aſked him how he would be tried? 
He anſwered, By the law of God. | At which the law- 
; yers gave a great hiſs. | | 
And it was anſwered thus, or to this effect; “It was not 
a place or time to talk of the laws of God!“ But Fohn Fans 
was willing to urge it again, That ſeeing the judge did fit 
there as judge of the law, and of God's law, as they thought, 
| it was meet they ſhould give him liberty to appeal to God's 
law. ä 8 
Wbhereupon the judge told him he mult proceed accord- 
ing to their law, or elſe a worſe thing would follow; and 
ſay, By God and the eountry.“ | 
John James anſwered, He was ignorant of their law, and 
knew not what ſnare there- might be in| it, never having 
been at any bar before; and therefore defired him he would 
open the terms, what they meant by God, and what they 
meant by the country. | | 
The judge anſwered, God forbid but he ſhould open the 
TEE 4s, | terms: 


neſſes; the better to prepꝛre him to make his defence and his challenges 
or exceptions to the jury: in proſecutions for treaſon the priſoner has a 
right to . or except to the amount of thirty-five jury men peremp- 
torily, without N cauſe. In felonies he can only challenge twenty - 
one peremptorily. But if there be ſufficient cauſe there are no limits to 
the exceptions. If the ſheriff who impannelled the jury be partial, or under 
the direction of either party, the whole pannel may be challenged: 
cauſes of exception to particular intlividuals, or what are ſtyled c — 
to the polls are as follow : 1. If a lord of parliamem be impannelled, 
may be challenged by either party, or be may challenge himſelf, 2. An 
alien may be challenged. g. One ſulpe&ted 9f partiality. 4. One 
convided of a crime that affetts the credit, as treaſon, perjury, ſelony, &. 
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terms: by God (ſays he) is meant your firſt demand, to wit, 
e ; 25 eee 

John James aſked him Why then his firſt demand was not 
anted ? 25 ; | eo 
The judge ſaid, God forbid but that you ſhould be ſo 
tried; but you muſt uſe the form of the Court. | 
n James ſaid, If it were ſo, he was ſatisfied. TL 
And by the country, (faith the judge) twelve Middleſex 
men, men of truth, that would judge impartially between 
the king and him. EP gp re FE ns Wh 
John James ſaid, If that be the meaning, he put himſelf 
upon the trial of God and the country. _ 5 | | 
Serjeant Keeling opened the charge. WET 
Sir J. Palmer the Attorney General, followed. Firſt, He ſpake 
of the antiquity of monarchy, and did fully aſſert the preſent 
government. Then, by way of reflection, he reviewed the 
twenty years trouble that had paſſed over our heads in theſe 
nations; and that the veſſel of this commonwealth had been 
beaten and blown upon the waves and billows of a tempeſtu- 
ous raging ſea, being almoſt broken to pieces, and like ut- 
terly to be loſt, unleſs God by a miraculous providence had 
reſtored his majeſty Charles the Second to the crown and dig- 
nity ; for which (he ſaid) ever blefſed be his name. Then 
he obſerved that the beginning of our ſorrows was by the ſe- 
ditious preaching of ſome diſcontented miniſters in this na- 
tion, and about this city, Then he told them how much 
care the law had taken for the preſervation of his majeſty's 
rſon and government; and that it was as much treaſon 
in the heart, as in the act, Mens rea facit reum. Then he 
did deſeant upon the words of the indictment, and opened 
them, and told the jury, that according to the law of Ang- 
land they were treaſon, for which he ought to die: and then 
ſat down. | | 1 
The witneſſes were called. | NV 
John Tipler depoſed, that being in a yard adjoining the 
meeting-houſe, he did, through the window, ſee the pri- 
loner Jahn James in the pulpit, and heard him ſpeak the 
words laid in the indictment; adding, that he mightil 
applauded Oliver Cromwel, ſaying, that every finger of his 
was a champion : and that the deponent informing alder- 
man Chard, a juſtice of peace, what he had heard, the al- 
derman came and apprehended the priſoner in the pulpit, - 
and took all the men that were at the conventicle, eommit- 
ung ſuch of them as refuſed the oath of allegiance ; but ſer 
the women and the reſt at liberty: and the alderman made 
oath of his ſeizing the priſoner, &c. as the firit witneſs had 
1 | 2 7 _ depoſed, 


od 
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depoſed. Ofbarne, another witneſs, depoſed he was within 
the meeting-houſe, and heard the priſoner ſpeak the words 
laid in the indictment, or to that effect: and another wit. 
neſs depoſed, that, being in Tipler's houſe, and hearing 3 
perſon ſpeaking very loud, he went out ind heard the 
ſpeaker ſay, © That the Lord had a great work for his 
people to do; and that they were the people that muſt do it:” 
bur could not be poſitive that the preacher was the perſon. 
that ſpoke them. ME © | 
On the other hand, the priſoner produced four witneſſes 
that were at the ſaid meeting, who depoſed, that the words 
laid in the indictment, were not ſpoken by the priſoner ; but 
they would not declare who they were ſpoken by. 
He produced another witneſs alſo, who depoſed, that 
. Oſborne ſaid he was frightened to give evidence againſt the 
priſoner ; but Oſborne averred upon his oath, in open Court, 
that he ſaid no ſuch thing. 15 

The judge now bid the jury take notice what had been 
ſpoke by the king's witneſſes and his. And then the Court 
told Fohn James that he had free leave to ſpeak ſor him- 
ſelf, as much and as long as he pleaſed, if he — called all 
| his witneſſes; and told him, That when the king's council 
had concluded, he could ſpeak no more ;| but now he might 
. fay as much as he pleaſed. Then he ſpake with much 
liberty and freedom, the Court and all preſent giving atten- 
tention to what he ſaid, which was to this purpoſe: 


HE ſaid he had ſomewhat to ſay, firſt, as to the form of 
the charge, viz.-** That he had malieibuſſy, wickedly, trai- 
terouſly, and by the inſtigation of the devil, not having the 
fear of God before his cyes, &c. He told them, That in 
the fear of God he did deny it ; and told them he had not 4 
malicious thought againſt the perſon of the king, but deſired 
the ſalvation of his ſoul, as of his own ; that he had not 
dealt maliciouſly againſt the king, neither was inſtigated 
thereto by the devil; and that by the goodneſs of the Lord, 
what he had done, he had done it in the fear of God. Nei. 
ther could he be judged, as he told |them, as a malicious 
perſon againſt the king in regard he never had any public em- 

loyment in the nation, either againſt the king in being, or hi 
* being a man of no account in the world, having not 
worn a ſword this eleven years; and therefore deſired the) 
would in their underſtanding clear him from this charge, 284 
rſon malicious againſt the Ling. And further he faid, He wi 

a perſon that could not be ſuppoſed to have in his cye al 
ting of advantage in the world in ſo acting againſt ts 

king. And as to the matter of the charge, whereas 1 
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« That I John James had compaſſed, imagined, and eon- 


7 trived the death of the king; Jahn James told the Court he - 


did not well underſtand what they meant by compaſling 
the death of the king,” as — Fan and imagining is or- 
dinarily taken : he had not, neither was he capable of 
endeavouring the king's death, nor. the change of the go- 
vernment; being a mean inconſiderable perſon, a man that 
had lived upon his calling. And as to thoſe particulars 
laſtly charged upon him, he ſaid he was not guilty of them: 
he did not ſay the king was a bloody tyrant, a blood- 


| ſucker, a blood-thirſty man ;*”* that in the fear of the Lord 


he did utterly deny; neither did he ſay any thing tendi 
thereto. He further ſaid, He did not ſay the king ha 
ſhed the blood of the ſaints at Charing-Croſs this time 
twelve-month :” he did not ſay, © They, when they had. 
power in their hands, would improve it- more thoroughly 
for God; and that we did not fight the Lord's battles tho- 
roughly.” And whereas he was charged for contending 
for Cramwel, and that power, (that God had ſo eminently 
wiped off from the ſage) he ſaig he did declare againſt that 


„power, and was averſe to it, and did ſuffer under it in his 


meaſure ; and told them he did not ſtand there as Cromwel's 
advocate, Then did he endeavour to ſpeak more particu- 
larly to the jury, letting them know that in a ſecondary way 
his life was in their hands; and it was, in the eye of rea- 
ſon, in their power to ſave or deſtroy him, and withed them 


| to have a care of ſhedding innocent blood: and told them, 


Becauſe of innocent blood the land did mourn, to wit, for 
the blood ſhed in queen Mary's days, and king Henry the 
Eighth's; and if there were any innocent blood ſhed fince, 
he defired no more to be added to it. He told them he 
did deſire they would act conſcientiouſly, and not to be 
over-awed by any man. He told them they were his judges 
in law of matter of fact, and deſired them to be tender of 
his blood. He ſaid, He ſhould ſay very little more for him- 
ſelf, but one word for the Lord, and therefore deſired he 
might have his fear before him, and although he was 
the pooreſt and meaneſt for ſuch a work, yet he was called 
forth, and did declare, That the Lord Jeſus Chriſt was 
King of nations, as well as King of ſaints ; and that the 
2 of kingdoms did of right belong to him.“ And 
quoted Rev. xi. 15. © And the ſeventh angel ſounded, and 
there were great voices in heaven, ſaying, The kingdoms of 
this world are become the kingdoms of our Lord, and o 
his Chriſt, and he ſhall reign Br ever and ever. 
And when he had ſo ſpoke, the Lord Chief Juſtice Forfler 
„„ . 5 interrupted 


— — — — 
* — 


for he did inveigh againſt the parliament. 


or maim : but he had not contrived or compaſſed the death 


be produced that might reach his caſe, for he conceived that 


more to ſay tor himſelf; and told him, if he did not ſpeak 
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interrupted him, ſaying, 7 Hold, ſirrah; firrah, you think 
you are in the conventicle in Mhitechapel, preaching.” And 
thereupon commanded the clerk” to read the act of parlia- 
ment, enticuled, . An act for the preſervation of the king's 
perſon and government :” wherein was expreſſed to this 
purpoſe, «© That whoſoever ſhall contrive or endeavour to 
levy war againſt the king or government, &c. or endeavour 
to compaſs or contrive the death of the king, his wound or 
maim; or that by printing, preaching, writing, or other 
ſpeaking, endeavour the ſame: then every ſuch perſon. or 
perſons ſhall be looked upon as traitors to the King, and 
ſhall be procceded againſt as in the caſe of high-treaſon,” &c, 
Which when the clerk had read, | 

John Fames deſired liberty 10 ſpeak, deſiring the Court to 
produce a ſtatute that would reach his caſe, for that did 
not, but the caſe of ſuch as had endeavoured to levy war 
againſt the king, or had compaſſed or contrived his death 


of the king, or the change of the government within or 
without his dominions ; and therefore defired a ſtatute might 


was ſhort. 
The judge told him it fully reached his caſe. 
And one of the king's counſel made anſwer, That it reached 
him in every caſe. | 2 Sie 
And another of the counſel ſaid, | Treaſon was the firſt 
conception and the firſt evil thought in the heart; and 
treaſon was made viſible by preaching; or printing, or ſpcak- 
ing, &c. which was a manifeſtation of the things that were 
in the heart. | 
This being ſpoken, the judge aſked him if he had any 


now, the king's counſel would enter upon their plea, and 
then he mult ſpeak no more for himſelf. WS 
He told them he had one word to the jury, which he de- 
ſired to lay before them: it was a ſcripture written in the 
29th of Iſaiah, ver. 21. That make a man an offen! 
for a word, and lay a ſnare for him that reproveth in tie 
gate.” | INE > | 
Whereupon the judge told him it was not to be borne; 


Though he faid, He had not the leaſt thought of the 
parliament ; but he ſpake it to let the jury know, that if he 
were guilty of thoſe words, there was no law of God to tale 
away a.man's life for words. 7 
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Hereupon the king's counſel ſpake ſeverally one after ano- 
pl, Serjeant Glynn ſtood up, and ſaid, Brother Maynard, 
ſhall we not anſwer ſomething to what the priſoner hath 
objected? So Glynn began. 8 e 


HE told the jury, That if they proved the words alledged 
in the indictment ſubſtantially, though it were not adequate 
thereto in every tittle and ita, yet it was ſufficient to ſatisfy 
their conſciences, and to find the priſoner guilty of high- 
treaſon. | a £4 
Firſt, He began with the exception taken unto the firſt 
witneſs, That he ſtood without the window, and therefore 
could not eaſily diſcern the viſage and phyſiognomy of the 
priſoner that was there preaching. He told them he had 
| ſworn expreſly it was the ſame perſon ; and that as he came 
into the yard he was there a preaching, and as he went 
away to the juſtice of peace he ſaw him: and the juſtice 
did ſeize the ſame perſon, and find him preaching when he 
came; and therefore it muſt be him, and no other, And 
told them, that the witneſs could have no end in diſcover- 
ing of it; for if he had kept filence, he had conſented, and 
ſo been guilty of miſpriſion of treſon. 
Then ſaid he, As to the exception taken againſt the fourth 
witneſs, That he ſaid he ſwore he knew not what, and could 
not tell what he had ſworn to. i 
He ſaid, This was no caufe to reject this evidence; for 
peradventure he could not well call to mind the ſeveral 
words that were ſpoken; or peradventure he would not tell 
them, becauſe he might ſuppoſe that they were ſent to en. 
ſnare him in his evidence, that they might make it void. 
Then as to the witneſſes that were brought on the part of 
the priſoner, to teſtify that no ſuch words were ſpoken ; he 
laid, As to that he muſt refer it unto the eonſciences of the 
jury, But he ſaid, he conceived it was altogether imma- 
terial: for the ,queſtion is not, what he did not ſay, but 
what he did ſay. They ſay that he did not ſay theſe words, 
but they do not ſay what he did. | | 1 
Then ſtept up i Maynard, and ſaid, That as to the 
evidence of thoſe three perſons, his brother Glynn had ſpoken 
ſo much, and ſo well, that he could add no more, or ve 
little: and urged the ſame things that ſerjeant Glynn did. 
And further ſaid, That the priſoner ſpoke much of his 
integrity and innocency ; I believe (ſaith he) gentlemen" of 
the jury, never was there any offender, or the vileſt miſ- 
creant in the world, that would ever have received the re- 
5 5 | ward 
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ward of his doings, if his own excuſe and proteſtation might 
have faved him. . 
Then he ſaid, As for the blood of the ſaints that was ſpilt 
this time twelvemonth, he ſaid they were ſad ſaints, ſuch 
ſaints (ſaid he) as would have cut all our throats. 
Then John r deſired to be heard one word, that that 
gentleman had untruly alledged againſt him; but the Court 
. refuſed to allow him the liberty. - |. | F 
Then ſtood up Sir Heneage Hab, ſolicitor-general. 

MY Lord, and you gentlemen of the jury, be it known 
unto you, and to all that hear me this day, that the priſoner 
at the bar is not arraigned for his conſcience or religion, but 
for treaſon and rebellion, for horrid treaſon and rebellion, 
for ſpurning againſt the meckeſt king in the earth. His 
majeſty, to the great and inexpreſſible grief of his heart, did 
not think there was a perſon ſo unworthy left within his 
dominions, that would have lifted up the heel againſt him, 
after twenty years rejecting of his majeſty and his royal 
father: and having alſo conterred his grace upon us, to 
reduce us to a ſtate of innocency, he could not think there 
was any gall left in our hearts, or any guile found in our 

\. mouths. | 

He then preſſed his treaſon upon the conſciences of the 
jury, who, as he told them, would affright their conſciences 
with his innocency. And told them, how that the punilſh- 
ment of this offender might affright the like malefaCtors for 
the future: and ſaid, that there were a people, that under 
the 3 of religion had the liberty of conſcience allowed 

by the king fora time, till they were better informed; but 

. this man, and thoſe of his mind, fare none of thoſe men: 
but they endeavour not only to deſtroy the monarch, but 

monarchy itſelf ; not only in England, but all the world over. 

This is the principle that they àre of, therefore I deſire the 

jury to take notice what may be their duty upon that account. 

And that when the priſoner was preaching that pernicious 

| ſermon, he preſſed it with the peril! of their ſalvation, and 

now would affright you upon the account of innocent blood: 

but you ſhall find, if his blood be rightly and ſwiftly yo 

ſued, it may be a” means of preventing the ſhedding of tht 

blood of thoufands, for the time to come. And withal did 

% i deſire them to conſider further, That the great trouble this 
* | nation had undergone for theſe twenty years laſt paſt, ps 


from pulpits, conventicles, and ſeditious preaching; ? 
therefore if theſe cauſes were taken away, it might prevent 


ſuch evil effects for the future. And ſaid, That as 10 the 
N | 4 „ 


* * . 
* * | * 
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dence he had produced, it had been well ſpoke to by th 
— — ſpoke laſt :. and as to that evidence by the 
women, he ſaid they had no reaſon to tell what was ſaid by 
John James, for thereby they would make themſelves guilty 
of miſpriſion of treaſon ; which is to be puniſhed with per- 
petual impriſonment, confiſcation of goods, and the loſs tf 
the profits of lands during life. My ot 

That is weil obſerved, ſaid my lord to the ſolicitor. 

Then judge Forſter endeavoured further to inform the 
jury, and to incenſe them againſt his principle, telling 
them, that he was of the ſame ſpirit with thoſe that did en- 
deavour heretofore to put all the nation in a flame, and to 
ſet every one againſt each other; and ſaid, No treaſon was 
comparable to that treaſon that was covered with a pretence 
of religion. 5 

This being done, and the jury ready to go forth, Jahn 
Janes deſired the Court to favour him with one word to the 

ury. | | | 
& They told him he had had a great deal of liberty, and 
time to ſpeak ; but now he ſhould ſpeak no more. 1 

Thee Now James replied, That if they would not ſuffer 
him to ſpeak to his jury, they had as good have hanged 
him at Bull-Aake-Alley gate, before he came there, and not 
brought him thicher to cover over the matter with the pre- 
tence of law, CE | | 9 

This being ſpoken, the judge gave him a ſore rebuke, and 
told him he was not to be judge in the caſe. T7872 

Ihen my lord and the judges laid their heads and eon- 
ferred together, whereupon my lord ſaid thus to the jury, 
or to this effect; You have heard the evidence, you are to 
find the matter of fact as it is laid before you, whereof you 
are the proper judges, and I pray God direct you. 


— ——— 


Then the king's counſel and the jury departed from the 
bar; and at the return of the jury, being about a quarter of 
an hour, the attorney and ſolicitor- general eame back into the 
Court with them. | 
Whereupon the crier called them all by name, and the 
clerk aſked them if they were all agreed, and they anſwered, 
es. 
Then the elerk of the erown eommanded the priſoner to 
hold up his hand, and aſked the jury, How ſay you, is Fob 

anes, who hath been arraigned __ tried, guilty of the trea- 
on alledged in the indictment, or not guilty ? 


according to the indictment, 


| 

| 

| And the foreman, which was Charles Pitfield, 14 Guilty | 

| f 125 
Then 


f 


the door was ſhut againſt her; which was all ſhe could ob- 


/ fame place, where ſhe had not long been, but the king 


that what ſhe had done was but her d ty, | 


former order, the clerk proceeded according to their man. 


i * / 
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Then the attorney-general prayed judgment for the kino. 
To that tHe Court anſwered, 4 — day he is — 
were but appoint what day the priſoner ſhall be brought, 
and it ſhall be granted. Then the attorney and folicitor 
conferred together, and the attorney ſaid, On Friday next, 
Till-whiehtime he was remanded to the King's-Bench priſon 

in Southwark. : . Ws, 


His Wifes Application to the King, after her Huſband was caff, 

I the interval, betwixt his caſting and condemnation, - 
upon the fourth day of the week in the evening, his wife, by 
advice of ſome friends, endeavoured to make addreſs to the 
king, to acquaint him with her huſband's innocency, and the 
condition of thoſe looſe perſons who had falſely accuſed 
him; which ſhe put in writing, leſt ſhe might either want 
an opportunity, or not have courage enough to ſpeak to 
him. And with ſome difficulty at laſt ſhe met with the 
king as he came out of the Park, going into the gallery; 
where ſhe preſented him with the paper, which on the back 
was indorſed, The humble requeſt of Elizabeth James: 
acquainting him alſo by word who ſhe was, to whom he 
held up his finger, and ſaid, Oh Mr. Jumes, he is a ſweet | 
gentleman !” Yar following him for ſome further anſwer, 


tain at that time. Ihe next morning ſne came again to the 


came out of the gallery to £0 into the Park, whom ſhe fol- 
lowed down the ſtairs, imploring his anſwer to her requeſt, 
who then replied, ** That he was a rogue and ſhould be 
hanged.” One of the lords attending him, aſked her of 
whom ſhe ſpake ; whereunto the king anſwered, ** Of Jun 

ames, that rogue: he ſhall be hanged, yea he ſhall be 

anged.” And to ſhe came away, ſatisfied in her conſcience, 


The Third Day, November 22. | 
BEING this day brought to the 


bar, according to the 


ner, and told the Court, that Fohn Jumes had been arraigned 

and tried, &c. and had committed himſelf to God and the 

country for trial, and by the country was found guilty of 

the crimes and treaſons alledged againſt him in the indict- 

ment. And then it was demanded of Jahn James, what he 

had to ſay for himſelf why ſentence of death ſhould v 
5 1 | | | pa 
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James anſwered, That he had not much to * only two or 
three ſcriptures he would leave with them. The firſt ſerip- 
ture was Jer. xxvi. 14, 15. As for me, do as ſeemeth good 
unto you; but know ye for certain, that if ye put me to 
death, you ſhall ſurely bring innocent blood upon your- 


thereof.” 4 

The ſecond ſcripture was Pſal. cxvi. 15. Precious in 
the fight of the Lord is the death of his ſaints. He alſo 
minded that good word of the Lord,“ He that toucheth 


them he had not more to ſay for himſelf, only one word 
for the Lord, and ſo he had done: That Jeſus Chriſt the 


of all the kingdoms of this world.” Which being ſpoken, 
they filenced him, and the Court proceeded to ſentence, and 
the judge pronounced ſentence according to the. law, and 
ſaid thus : | | | | | 

« hn Fames, thou haſt here been indicted, arraigned, and 
tried as a falſe traitor to his majeſty, his crown and dignity, 
and haſt put thyſelf upon the trial of God and the country, 
and the country have found thee guilty; and therefore, 


Jahn Fames, thou art to be carried from hence to priſon, 


hanged by the neck, and being yet alive, to be cut down, 
and thy bowels to be taken out, (a fire being prepared) and 
to be burnt before thy face; and thy head to be ſevered 


head and body to be diſpoſed of according to the king's 
pleaſure,” | + $51 4006 GEM 


This being done, 7h James had only time to fay, 
« Blefled be God; whom man hath condemned, God 
hath juſtified.” He was executed in purſuance of the ſen- 
tence, Nw. 26. | 2 | 


A LITTLE before his going forth, ſeeing ſome of his 
friends come in who had particularly deſired to accompany 
him to the place of execution, he ſaid, . Here come my 
bride- men, embraeing them with much joy. But, ſaid he, 
Muſt not the ſaerifiee be bound?” one anſwered, © Vea, it 
—_— bound with cords: he rejoicing, ſaid ſo he had 
ard, | | | | 
Soon after the keeper came into the room, and calling 


him down to deliver him to the ſheriff, he told him he was 
| | a welcome 


the Lord's people, toucheth the apple of his eye.“ He told 


Son of God was King of England, Scotland, and Ireland, and 


and from thence to the place of execution, and there to be 


from thy body, and thy body to be quartered, and thy 


paſſed upon him according to the law? To which Jahn 


ſelves, and upon this city, and upon the inhabitants 
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a welcome meſſenger, he had waited long for him; and fo 
he came with joy after the keeper, from his chamber into 
the preſs-yard, where hearing the noiſe of the multitude 
without, faid to a friend, There would be by and-by as 
many hallelujahs, as ſhoutings of the p _ without ;” and 
there they bound him about the back with a new cord, and 
ſo had him into the ſtreet ; and being placed upon the ſled, 
drawn by a team of horſes attended by the ſheriffs men, and 
2 company of foot-ſoldiers, was drawn along to Tyburn; the 
way out of the town being foul, he was drawn through 
r roms {lapping of the horſes that went beſides him. 
Being come to the place of execution, he aſked Mr. Hier 
: ting the ſheriff, whether he might not have liberty to ſpeak 
to the people ? he told him he might, if he would not ſpeak 
ſeditiouſly, (or words to that purpoſe.) Then John Janes 
addreſſed himſelf to ſpeak as followeth. 
Firſt of all, that which I have to ſay before I go out of 
this world, is, to remove that which hath been thrown up- 
on me by way of aſperſion, as if I were|a Jeſuit. * Here at 
this place, at this time, are ſome that knew me from child- 
hood, and can clear me in this particular : and therefore [ 
ſhall only ſay this to it, that I am. an Engliſhman, never was 
out of the nation in all my life; never had any knowledge of 
any other tongue, therefore altogether uncapable of ſuch 
work and employment as Jeſuits are uſyally put upon, they 
being commonly men of great parts and learning, which 1 
am not. I ſhall only ras. this in reſpe of my parent 
and education; I came of a very mean family ; I may truly 
fay, as once Gideon did, My family is the leaſt in all Ma- 
eb, and I am the leaſt in the family: and in truth I may 
_ juſtly ſay, my family, the family that I came of, it was a 
very mean family, the meaneſt among all the families of 
the people of the Lord at that day, as I knew of; and for 
my parents, they were people fearing God, thoſe that 
durſt not for their tives-ſtain their conſeiences in reſpe& of 
idolatry and ſuperſtition that was up at that day. 
I ſhall not need to ſpeak any more to that, I came nod 
here. to boaſt of my parentage ; I declare I came of a mean 
family, only my parents were people fearing God, and did, 
to their utmoſt, endeavour, what they could to bring me up 
in the nurture and admonition of the Lord ; and I hope my 


father at his death had not ought to be charged with by 
| | way 
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This vindication wag occaſioned by the coming of a courticr, (and 
as ſome ſaid one of the bed-chamber) two or three nights before be ſuf 
yan Ah know if he was not a Jeſuit, and if he had not been beyond 

e | | 5 | 
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way of blame: and my mother is yet alive, and attained to 
a good old age, and I truſt ſo ſhe is. But I ſhall not trou- 
ble you more about this matter; for I onl ſpeak this, to 
take off that which was caſt upon me, wherein J judged 
the name of God would have ſuffered, had I not cleared 
myſelt. ; | 
| The ſecond thing that I ſhall ſay, is what I am in my 
principles, what I am in reſpect of my religion and judg- 
ment, and I ſhall be brief as to that. I do own the title of 
a Baptized believer, I do own the ordinances and ap- 
pointments of Jeſus Chriſt, I do own all the principles in 
Heb. vi. 1, 2. about the doctrine of faith towards God, and 
repentance from dead works, the doctrine of baptiſm, and 
laying on of hands, the reſurrection of the dead, and eter- 
nal judgment. Theſe are the principles that I deſire to 
on and have in ſome weak meaſure been found walking 
in: I do not only own the principles and doctrines declared 
in the ſixth of the Hebrews, but I do own the command- 
ments of God, the ten commandments, as they are expreſſ- 
ed in the 20th of Exodus. I do here, as before the Lord, 
teſtify, I durſt not, I durſt not willingly break the leaſt 
of thoſe commandments to ſave my lite; I do declare that 
the rather, becauſe I would inform perſons that I do own 
the Lord's Sabbath, the ſeventh day of the week to be the 
Lord's Sabbath; you know the commandment, © Remem- 
ber that thou keep holy the ſeventh day.” I ſhall forbear to 
ſpeak any more to that, | 
| Again, further, in reſpe& of my principle (as that for 
which | judge I am here this day to ſuffer) that I do own 
the kingdom of our Lord Jeſus Chriſt, (to wit) the viſible 
kingdom of Jeſus Chriſt on earth, and I do deſire to declare 
it humbly in the fear of the Lord, That Jeſus Chriſt the 
don of God is Sy of all the nations in the world, ac- 
cording to that in Rev. xi. 15. upon the ſounding of the 
leventh trumpet there was a great voice in heaven, © The 
kingdoms of this world are become the kingdoms of our 
Lord, and of his Chriſt ; and he ſhall reign for ever and 
ever." There needs no more to be ſaid, though many more 
leriptures might be brought to prove that it is ſo. It can= 
not be a ſpiritual kingdom, the text cannot be allegorical ; 
tor the text ſaith expreſſy; “The kingdoms of this world, 
c.“ I ſhall endeavour not to tire you with many words; 
I do not come here (the Lord knows) to ſow ſedition, I have 
3 upon my heart, it hath not been my practice, though 
1 is be the pretended cauſe of bringing me hither ; but the 
ord knows, before whom I ſtand, and with whom I ſhall 
85 1 | ſhortly 
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ſhortly be, that whatever I am accuſed of, as to matter of 
fact, I am free from it ; I defire you may hear it, and take 
notice of it, the things charged upon me are notoriouſ] 


falſe, I ſpeak it as my laſt words, the Lord that knows all 


hearts, and one day will call all men to an account, knows 
TI ſpeak true, both in reſpe& of the manner of the thing 
charged upon me, and in reſpe&t of the matter, .notwith- 
ſtanding that ſeveral witneſſes took the boldneſs to ſwear it 
in Court. I do in the fear of the Lord alſo tell you that! 
| bleſs the Lord I have not the leaſt hard thought of them 

that ſwore againſt me, I have not the leaſt hard thought 
upon that account, not the leaſt riſing of the ſpirit againſt 

either judge, or jury, or witneſſes, or any other, the , 7 
knows it, but have ſought their pardon upon my bended 
knees, and I hope further ſhall do it, if God permit. [ 
have one word to the people of God, and that is this; I 
would intr-at you not to think ever the worſe of the ways 


of God, becauſe you ſee ſuch a poor worm as I brought hi- 


ther to fuffer upon that account. Let not the aſſembling 
of yourſelves together be any way a burthen to you; know 
that word, Forſake not the aſſembling of yourſelves toge- 
ther, as the manner of ſome is, but be inſtructing one ano- 
ther ſo much the more as you ſee the day approaching,” 


+. f 


Heb. x. 25. and let not any of the ways of God, any of the 


ordinances of God, any of the commandments of God be 
ever the worſe in your eyes, becauſe a poor worm that has 
profeſſed them, and has in ſome poor mcaſure taſted in them 
of the love of God, is brought hither, do not think the 
words and the commandments of God are the worſe for 
that; and I would intreat you that you would {tick cloſe to 
them, whatever diſpenſation may be at the door, which no 
man here knows one or other: but I ſay, whatever the 
ways and diſpenſations of God may be, though you may 
expect to ſuffer more and more, yet know that was the way 
our Lord did go, the captain of our ſalvation was made per- 
fect through ſufferings; and the apoſtles and holy chriſtians 
of old counted it great joy, they accounted it great joy to be 
filling up the meaſure of Chriſt's ſufferings that arc behind. 


And now, my dear friends, for Jeſus Chriſt's ſake, be cx- 


horted in the fear of God, not only to {tick to thoſe ordi- 
nances and commandments of God, wherein you are en- 
lightned, but take that good word of God, 1 Chron, xxviu. 
8. it was Dawd's advice to Salumon, the words are, Soom 
my ſon, keep and ſeek for all, &c.“ do not content your- 
ſelves with what you do already know, but endeavour, 1 


the fear of the Lord, to be ſeeking after more. I wou 
| 1 5 further 
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Further charge every one of the people of the Lord, to have 
| a care of defiling themſelves with any idolatry, with any 
ſuperſtition, by treading in by-paths that may not ſuit the 
mind of God, however it may be acgepted in the land. 
I ſhall not trouble you with much more, only a word 
to thoſe that have not yet an intereſt in Jeſus Chriſt, that 
cannot call God, Father, I beſecch ſuch to confider, it may 
be that God hath a mind, by the words of a dying man, to 
do their ſouls good, and I would add a word; I beſeech 
you conſider, though you may not go the ſame way I go, you 


do not know how ſoon God may call for you by death; and 


therefore I ſpeak to them that are young ones in the firſt 
place, © That they remember their creator in the days of 
their vouth, before the evil day is come, and the days 
wherein they themſelves ſhall ſay, they have no pleaſure 
in them.“ And to thoſe that are ancient, that have ſpent 
the greateſt part of their time here, in ſporting in their own, 
luſts, I would only ſay this to them, There is yet a day of 
grace, © To-day if you will hear his voice.” Jeſus Chrift 
is held forth in the goſpel freely; he holds forth his blood 
freely; for the worſt of ſinners are not too old, nor too wick- 


ed, nor too great, they are not too unclean for Jeſus Chriſt 


to pity ; and therefore friends, conſider in the fear of the 


Lord whereabout you are, and how the caſe ſtands with your 


poor ſouls. I have ſaid what I have to fay, only I ſhould 
deſire that I might have liberty to wait upon God, to com- 
mit my ſoul and the concernments of cach other to the 


Lord in prayer. Then he addreſſed himſelf to the Lord in 


prayer, | a | 

His prayer being ended, he ſaid he could not ſpeak more, 
being very much tircd, and his body brought very low. 
The hangman ſaid, "The Lord receive your foul.” He re- 
plied, © I thank you.” Then another faid, “This is a 
happy day.“ He faid, I bleſs the Lord, it is ſo.” The 
other ſaid, © The Lord make your paſſage eaſy.” He ſaid, 
„I truſt he will ſo.” One aſked if he had any thing to 
ſay to the ſheriff? he ſaid, „No, but only to thank him 


tor his civility.” Then the hangman having prepared him 


for his death, drew away the cart, John James ſaid aloud, 
(lifting up his hands) “ Father, into thy hands I commit 
my ipirit,” and fo finiſhed his courſe. 55 

The ſheriff and hangman were ſo civil to him in his exe- 
cution, as to ſutter him to hang till he was dead before he 
_ cut down; the hangman taking out his heart, and 
urning his members and entrials, returned his head and 


| 


quarters back to Newgate, put in a baſket in a cart, and | 
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from thence were diſpoſed by the king, viz. his quarters to 
the gates of the city, and his head firſt pon the bridge, but 

afterwards (by appointment) taken down thence, and put 
upon a pole in I bitechupel, over-againſt the paſſage to 
the meeting-place, where he and his company were appre- 
hended. State Trials, Vol. II. 470. HH ; 
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The TRIAILũ of Joun Twvx, Printer, for a 
Treaſonable Libel, 20th and 22d February 
1663-4. 15 CHARLES II. 


E indictment charged the priſoner with compaſling 
the death of the king: and the overt act, laid as an evi- 
dence of it, was, his printing a treaſonable pamphlet, enti- 
tled, ** A treatiſe of the execution of juſtice, wherein is 
clearly proved, that the execution of juſtice, and judg- 
ment, is as well the peoples as the magiſtrates duty; and if 
the magiſtrates pervert judgment, the| people are —— by 
the law of God to execute judgment without them, and u 

on them: but the treaſonable paſſages laid in the indict- 
ment, and taken out of the body of the book, were ſo 
ſcandalous, that the government did not think fit to print 
them with the reſt of the trial, which makes it an imper- 


fect piece. | | 
Mr. North, Barriſter, opened the charge. 
Mr. Serjent Morton. May it pleaſe your lordſhips, and 


* 
* 


you gentlemen that are ſworn of this jury, I am of counſe!l 


with the king againſt Fohn Twyn, the | priſoner at the bar, 
who ſtands indicted of a moſt horrid and damnable treaſon : 
it is, „the compaſſing and imagining the death of the king, 
to deprive him of his crown and royal government, and 


to alter and change the ancient legal and fundamental go- 


vernment of this kingdom; which he has endeavoured io 
do, and did intend to do, by printing a traitorous and ſed 
tious book, which in itſelf contains as many and as great 
treaſons, as it was poſſible either for the malice of thc 
devil, or the corrupt and treaſonable thoughts of blood- 
thirſty men to invent; it contains treaſons againſt the * 
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in his royal perſon; againſt his government, both eeeleſiaſ- 
tical and civil; full of treaſons, 1 my lord chief juſtice was 
pleaſed to obſerve to you) treaſons againſt the queen, ſcan- - 
dals againſt all manner of profeſſions both in church and 
kingdom, of magiſtracy and miniſtry. My lord, there, are 
in this indictment thirteen paragraphs of that treaſonable 
' book recited; and each of them contains as many treaſons 
as there be lines in it. Nay, my lord, this treaſonable 
book was intended to ſet a flame in this nation, to raiſe and 
ſtir up rebellion in this kingdom againſt the king and his 
government. I ſhall obſerve to your Lordſhip the time 
when it was to be printed; it was in the beginning of Octo- 
ber: your lordſhip. knows, and I do not doubt but the jury 
have heard, that there was a great and dangerous deſign in 
this nation, ſet on foot by men of dangerous principles, to 
imbroil this nation in a new war, for the deſtruction of the 
king and his government. It was executed in part, as far 
as time and other circumſtances would give way and leave 
to the undertakers, (the 12th of October laſt; and, my 
lord, it was proved upon the execution of a commiſſion of 
Ojcr and Terminer at York, that there was a council here in 
Landon, that ſat to prepare matter for an univerſal rebellion 
all England over. They ſent their agitators into the North, 
Meſt, all parts, to give notice to their party to be ready to 
riſe at a certain time: ſeveral days were appointed, but it 
ſeems they could not be ready till that x2th of Oeber; for 
the ſeditious hooks that were to lead on that deſign, and the 
libels and declarations could not be printed before that day: 
and truly that had been printed and publiſhed too, if there 
had not been great diligence uſed by the king's agents and 
miniſters, to take them juſt as they were preparing it. This 
book, gentlemen, doth contain a great deal of ſcandal upon 
the king's government, diſperfing falſe and baſe rumours, 
to the prejudice of it. It is a rule in my lord Coke, © That 
the diſperſing of falſe and evil rumours againſt the king and 
government, and libels upon juſtices of the kingdom, they 
are the forexunners of rebellion.” ; 
We ſhall now go.to the proof: we ſhall prove that this 
priſoner at the bar, to print this book, had two preſſes in 
one room; that he himſelf did work at one of thoſe pref- 
ſes, his ſervants at the other, by his command, and in his 
Preſence : that he did compoſe part of it, print the ſheets, 
correct the proofs, and reviſe them all in his own houſe, 
3 were corrected and brought back into the work-houſe 
himſelf, in ſo ſhort a time, that they could not be car- 
ried abroad to correct, ſo that he muſt needs correct them 
| IR himſelf; 
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. himſelf; that this work was done in the night. time, and it 
was proper, it was a decd of great darkneſs, and not fit in- 
deed to ſee the light; and it was well it was ſtrangled in the 
birth, or elſe, for ought know, we might by this time 
have been wallowing in our blood. |We ſhall make it 
appear, that this man, when Mr. L' Eftrange came to ſearch 
his houſe, brake the forms, conveyed away as many. of the 
ſheets as he could from the preſs to other places : yet not- 
withſtanding, God's providence was ſo great in the thing, 
that he left there three or four ſheets, which Mr. L' Eftrange 
then ſeized on, and many more within a little time after : 
and ſomewhat of the ſame matter remained upon part of 
a form of letter, which his haſte would not give him leave 
to break. When he was charged with i — 8 L' Eftrange, 
he confeſſed that he had printed ſome ſheets of this feditious 
book; and r — Mr. L'Eftrange, What he 

thought of it? He told him, He thought © it was mettle- 

ſome ſtuff: he had great joy in it; he confeſſed he had 
received money for the printing of this ; and much other 
matter, taken upon examination before Mr. Secretary. We 
ſhall call our witneſſes; I ſhould have obſerved to you, 

That this man would have done it with all the privacy 
that could be, and to be done forthwith ; there was great 
haſte of it, about the beginning of October, and the deſign 
in the North was on the 12th ; ſo that it was clearly inten- 
ded for that deſign. | | 
The witneſſes produced to prove the priſoner's printing 
the book, were, ory John Walker, his apprentice, who de- 
poſed, that he (the witneſs) compoſed (or ſet the preſs for) 

the firſt four pages of the book, and that his maſter Tuyn, 
the priſoner at the bar, delivered him the manuſcript copy: 
that he {the witneſs) alſo compoſed the title, and part of the 
ſecond, third, and fourth ſheets ; and his maſter, he thought, 
compoſed the reſt, and corrected the ſheets ; and was poſi- 
tive, that his maſter worked off ſome of the ſheets. 

That they uſually worked at the preſs from two in the 
morning till five: and that Mr. L'E/trange came and knock- 
ed at the door while they were at work, and the deponent 
looking out at the window, and telling his maſter, Mr. 
L' Eftrange was there, his maſtcr anſwered, He was undone: 
whereupon he broke the form (diſperſed the letters) by his 
maſter's direction. N | * 

Mr. L'Eftrange depoſed, that, having notice of a preſs that 
had been at work ſeveral nights in Cloth-Fair, he took 4 
printer and a conſtable with him, and went to Tuyns 
houſe, where he heard them at work; and when 

, | 25 knocked 
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knocked at the door, they put out the lights, and made him 
wait a quarter of an hour, before they let him in; but 
having got a candle, he went up ſtairs, and found a form 
broken, only one corner ſtanding entire, which the printer 
that went with him comparing with the corner of à page 
newly printed, they appeared to be the ſame; and at laſt 
they found the whole impreſſion, thrown down a pair of 
back ſtairs : and that Twyn told him he had the . (the 
manuſcript) of Mrs. Calvert's maid, to whom he alſo de- 
livered the ſheets he had printed; and that ſhe paid him 
forty ſhillings in part for his work. 12 
Dickenſon, another witneſs, who attended Mr. L' Eſtrange 
to Tuyn's houſe, confirmed his teſtimony, as did © s 
Mabb, another witneſs. e 
Wlickham the king's meſſenger alſo depoſed, that he atten- 
ded Mr. L'Eftrange to Twyn's houſe, and that there were 
two or three hundred ſheets thrown into the next houſe wet, 
newly come off the preſs; and that when he had the pri- 
ſoner in cuſtody at his houſe, he owned it was a very bitter 
thing, and ſaid, it was his unhappy fortune to mect with 
it; there were ſeveral other witneſſes alſo examined, that 
corroborated the evidence of the former. | | 
The priſoner made no other defence, than by a flat and 
pos denial of the whole: he ſaid he neither read the 
k, or heard it read; nor did he ſet his men to work upon 
it, or know the author, or from whence it came. | | 
| Ld Hyde. That's impoſſible. I'll tell you: firſt, Your 
own man, who ſet part, ſwears you did both ſet and print 
ou of this book yourſelf: you gave him the title to ſet. 
ou compoſed one part of the book, whilſt he was com- 
poling another part. Is it poſſible you could compoſe, and 
not read a line of it? He tells you further, when the firſt 
ſheet was printed, he brought it into the kitchen, and laid it 
down, knew not of any one in the houſe but yourſelf; about 
an hour, or an hour and half after, you brought it back 
again corrected, laid it down; and the hand that corrected 
It was not unlike your hand upon other corrections of 
books, Pray, brother Morton, let the jury have books, 
and Mr, Lee read the indictment, that they may ſee they 
agree, f | | | 4! a 
Serjeant Morten. I obſerved to you there were thirteen 
treaſonable paragraphs; you ſhall find them marked out in 
the margin. | | „ 
Ld Hyde. You ſhall ſee there are treaſons with a witneſs : 
{ce the very title. . a 
Mr. Le. [Reads the title of the indictment.] “A * 
| tile 
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tiſe of the Execution of Juſtice : wherein is clearly proved, 
That the execution of judgment and juſtice is as well the 
peoples as the magittrates duty ; and |if the magiſtrates 
pervert judgment, the people are bound by the law of God 
to execute judgment without them, and upon them.“ 

Ld Hyde. 'T hat you gave to your man to ſet. 

Mr. Lee reads, “It is one of the ſcarlet ſins of this na- 
tion, that the people ſutfered their rulers,” &c. The par- 
ticular paſſages are too impious to be publiſhed, and indeed 
too foul to be repeated, but in ſubſtance, "Thoſe men- 
tioned in the indictment are as follows: 

Firſt, The ſupreme magiſtrate is made accountable to the 
le. 3 : FEP 
— The people are rebclliouſly incited to take the 
management of the government into their own hands. 
: Thirdly, They are animated to take | up arms, not only 
againſt the perſon of his ſacred majeſty, | but likewiſe againit 
the royal family. 5 TH 
_ Fourthly, They are ſtirred up to a revolt (in that very 
term) as an action honourable and conſcientious ; making 
publication in the next clauſe of encouragement 
_ city, or county in the three nations to begin the 
WOTK. EA 
Fifthly, The people are laboured not only to caſt off 
their allegiance to the king, but in direct terms to put his 
' ſacred majeſty to death. And to the purpoſes before-men- 
tioned tends the whole ſcope of the treatiſe. 

Serjeant Morton. You may judge of the reſt by this: we 

will not put you to any more expence of time : there hath 
been ſullieient treaſon in that which you have read. 
_ Ld Hyde. Now ſay what you will. But I muſt tell you, 
in thoſe particulars that have been compared, there is 3s 
much villainy and ſlander, as is poſlible for the devil or man 
to invent: it is to deſtroy the king in his perſon, to rob him 
of the love and affections of his people; to deſtroy the whole 
family, and all government, eceleſiaſtical and civil. And 
this read by yourſelf, owned, and cauſed to be printed. 

Twyn. Except it was that ſheet which Mr, L'Efray 
read to me when I was taken, I never heard it before, not 
read it. . | 

Ld Hyde. Your man ſweats that you did ſet and print pan 
of it: it is impoſſible to compoſe and ſet, but you mu 
it. Nay, you did examine and correct the ſheets ; brought 
them up again. Mr. L'Eftrange ſwears you confeſſed you 
read it over; it was © mettleſome ſtuff.” Mr. Dicken/# 
- ſays you did not ſay you read it over; but he ſaying to 7 
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to be mettleſome ſtuff, but you muſt read it. There is 


corrected thoſe two ſheets ; and after printed, and deliver 

them ; and that you had forty ſhillings in gp of payment. 
Beſides this, when Mr. £' Eftrange came firſt, you were up, 
nay, at two o'clock in the morning ;) when they came and 
nocked at the door, they heard a preſs going, you would 
make no anſwer till they called a ſmith, with intent to force 
it open. When they came in, they found a form brought 


that taken-up by a printer, and compared with the lines of 
the printed ſheets, and found to agree, Some of the ſheets 
were printed on one fide only, the reſt perfected, you threw 
them down ſtairs, part into your neighbour's houſe ; ſaid 
« you were undone,” when you underſtood that Mr. 
L'Eftrange was there. What needed all this, but that 
you knew what you were doing, and did it purpoſely to-do 
miſchief? T7 1 
Tuyn. I did never read or hear a line of it, but when Mr. 
L'Eſtrange read it when I was taken. 3 
Judge Keeling. Was it printed at your houſe, or no? 
Tuyn. I know not but that it might: not that I did it 
with my own hand. 5 | 
Judge Keeling. The papers were found wet with you: who 
was in your houſe ? „ 
Tum, My two ſervants. 
Judge Keeling, Did any ſet them at work but yourſelf? Did 
they work of their own heads ? 
uyn. I did uſe to ſet them at work; but I did not ſet 
them on that particular work. | 
Ld. Hyde. How you any thing elſe to ſay ? God forbid but 
you ſhould be heard; but the jury will not eaſily believe 
ſuch denials againſt ſo much evidence. 5 | 
Judge Keeling. Tell us to whom you carried this copy to 
be corrected ? | | | 
Tuyn. I know not who corrected it. 5 | 
Ld. Hyde. If you have any thing to ſay, ſpeak it; God 
_ but you ſhould have a full hearing: ſay what you 
L'Eftrange read it. | | 
| Ld. Hyde, Have you any thing elſe? 
Tuyn. It's poſſible I — ypon conſideration. 77 
| ” "LE 


+ 


| it was impoſſible you ſhould ſet it, and not read it, you told 
him alſo © it was mettleſome ſtuff: you could not judge it . 


Mr. Williamſon ſays that you confeſſed before Mr. Secretary 
Bennet that you had ſeen three ſheets, printed off two ſheets, 


out of the printing-room, and broken, all but one corner; 


Twm, I fay I did not read it, nor heard it, till Mr. 
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tiſe of the Execution of Juſtice : wherein is clearly proved, 
That the execution of judgment and juſtice is as well the 
peoples as the magittrates duty; and if the magiſtrates 
pervert judgment, the people are bound by the law of God 
to execute judgment without them, and upon them.“ 

Ld Hyde. That you gave to your man to ſet. 

Mr. Lee reads, It is one of the ſcarlet ſins of this na- 
tion, that the people ſuffered their rulers,” &c. The par- 
ticular paſſages are too impious to be publifhed, and indeed 
too foul to be repeated, but in ſubſtance, Thoſe men- 
tioned in the indictment are as follows: | 

Firſt, The ſupreme magiſtrate is made accountable to the 
people. | 2 
Secondly, The people are rebelliouſly incited to take the 
management of the government into their own hands. 

- Thirdly, They are animated to take up arms, not only 
againſt the perſon of his ſacred majeſty, but likewiſe againſt 
the royal family. | | | | 
Fourthly, They are ſtirred up to a | revolt (in that very 
term) as an action honourable. and conſcientious ; making 
publication in the next clauſe of encouragement to any 
dee eity, or county in the three nations to begin the 
Work. | | | | | 

Fifthly, The people are laboured not only to caſt off 
their allegiance to the king, but in direct terms to put his 
ſacred majeſty to death. And to the purpoſes before · men- 
tioned tends the whole ſcope of the treatiſe. 

Serjeant Morton. You may judge of the reſt by this: we 
will not put you to any more expence of time : there hath 
been ſufficient treaſon in that which you have read. 

Ld Hyde. Now ſay what you will. But I muſt tell you, 
in thoſe particulars that have been compared, there is as 
much villainy and flander, as is poſſible for the devil or man 
to invent: it is to deſtroy the king in his perſon, to rob hin 
of the love and affections of his people; to deſtroy the whole 
family, and all government, eceleſiaſtical and civil. And 
this read by yourſelf, owned, and cauſed to be printed. 

Tuyn. Except it was that ſheet Which Mr. L'Eftrarg - 
read to me when I was taken, I never heard it before, Nor 
read it. 5 - 

Ld Hyde. Your man ſwears that you did ſet and print part 
of it : it is impoſſible to compoſe and ſet, but you mult reac 
it. Nay, you did examine and correct the ſheets; brought 
them up again. Mr. L'Eftrange ſwears you confeſſed you 
read it over; it was © mettleſome ſtuff.” Mr. Dictenſn 
- fays you did not ſay you read it over; but he ſaying to 91 
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it was impoſſible you ſhould ſet-it, and not read it, you told 
him alſo © it was mettleſome ſtuff: you could not judge it . 
to be mettleſome ſtuff, but you muſt read it. There is 
Mr. Maliamſon ſays that you confeſſed before Mr. Secretary 
Bennet that you had ſeen three ſheets, printed off two ſheets, 
corrected thoſe two ſheets ; and after printed, and delivered 
them; and that you had forty ſhillings in you of payment. 
Beſides this, when Mr. L' Eftrange came firſt, you were up, 
- (nay, at two o'clock in the morning ;) when they came and 
knocked at the door, they heard a preſs going, you would 
make no anſwer till they called a ſmith, with intent to force 
it open. When they came in, they found a form brought 
out of the printing-room, and broken, all but one corner ; 
that taken-up by a printer, and compared with the lines of 
the printed ſheets, and found to agree, Some of the ſheets 
were printed on one fide only, the reſt perfected, you threw 
them down ſtairs, part into your neighbour's houſe ; ſaid 
you were undone,” when you underſtood that Mr, 
' UEfirange was there. What needed all this, bit that 
you knew what you were doing, and did it purpoſely to-do 
| miſchief? | | | | Ms 
Tun. I did never read or hear a line of it, but when Mr. 
L'Eftrange read it when I was taken. ri - 
Judge Keeling, Was it printed at your houſe, or no? 
Tuyn. I know not but that it might: not that I did it 
with my own hand. | _ | 
Judge Keeling. The papers were found wet with you : who 
was in your houſe? _ . „ 
Tun. My two ſervants. | | 
Judge Keeling. Did any ſet them at work but yourſelf? Did 
they work of their own heads ? ff 
Tuyn. I did uſe to ſet them at work; but I did not ſet 
them on that particular work. . 
Ld. Hyde. Have you any thing elſe to ſay? God forbid but 
Jou ſhould be heard; but the jury will not eaſily believe 
ſuch denials againſt ſo much evidence. 5 55 
Judge Keeling. Tell us to whom you carried this copy to 
be corrected? 8 . 
Tuyn. I know not who corrected it. 
Ld. Hyde. If you have any thing to ſay, ſpeak it; God 
_ but you ſhould have a full hearing: ſay what you ' 
ll, | | 
Tuyn. I fay I did not read it, nor heard it, till Mr. 
L'Eftrange read it. | „ 
Ld. Hyde. Have you any thing elſe ? | 
Tuyn, It's poſſible I mn ypon conſideration. 1 
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| . 
Ld. Hyde. We cannot ſpend all the day: 1 muſt let the 


1 they are not to take your teſtimony. 

Serj. Marton. I am of counſel for the 

if he will ſay no more. | | 
Fudge Keeling. You have heard your charge ; this is your 

time to make your anſwer ; if you do not ſpeak now, you 


muſt not ſpeak after. Therefore if you have any: thing to 
ſpeak in your juſtification, or witneſſes to call, now is your | 


time. | 
Ld. Hyde. Let me give you this caution : we cannot ſpend 


time in vain ; we have other buſineſs before us, and it grows 
late. The beſt counſel I can give you, is this: you. ſaid at 
firſt, That you deſired to be tried in the preſence of God, 
You are here in the preſence of Almighty God, and I would 
to God you would have ſo much care| of yourſelf, and do 
fo much right to yourſelf, to declare the truth, that there 
may be means of mexcy to you. The beſt you can now do 
towards amends for this wickedneſs you have done, is by 
- diſcovering the author of this villainous book: if not, you 


muſt not expect, and indeed God forbid that there ſhould 


be any. mercy towards you. | 
Twyn. I never knew the author of it, nor who it was, nor 

whence it came, but as I told you. 

Ld. Hyde. Then we muſt not trouble ourſelves. Did you 
never fee the hand before, with which this copy was 

| written ? | EY 


- Tuyn. No. | | : 
Ld. Hyde. I am very confident you would not then have 


been ſo mad, as to have taken ſuch a copy: a copy fraught 
with ſuch abominable treaſon and lies: abufing, in the fir 
lace, the late king that is dead, who was, I'll be bound to 
y it, as virtuous, religious, pious, merciful, and juſt 2 
rince as ever reigned, and was as villainoufly and barbs- 
rouſly uſed by his rebellious ſubjets, Nay, you have not 
reſted here, but have fallen upon this king, who has been 
gentle and mercitul beyond all precedent. Since he came to 
the crown, he has ſpared thoſe that had. forfeited their 
lives, and all they had: and he has endeavoured to oblige 
all the reſt of his people by mildneſs and clemency, And 
after all this, for you to publiſh ſo horrid a book, you can 
never make amends : God forgive you for it. 
Twyn. I never knew what was in it. 
Ld. Hyde. You of the jury, I wilt ſay only this: Tbatiin 
int of law, in the firſt place, there is no doubt in 
world, by the law of the land, the publiſhing ſuch a boo 
ns this is as high a treaſon as can be committed: by 


king: I ſhall reply, 


* 
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he has endeavoured to take away the life of the king, and 

deſtroy the whole family, and ſo conſequently to deliver us, 

up into the hands of foreigners and ſtrangers. It is a great 
bleſſing that we have the royal line amongſt us. But, I 
ſay, there is no queſtion (and my brothers will declare 
the ſame, if you doubt it) that this book is as fully treaſon: 
by the old ſtatute, as much the compaſling and endeavour- 
ing the death of the king, as poſſible : and he reſts not there, 


but incites the people to rebellion, to dethrone him, to raiſe . © 


war. And the publiſhing of this book is all one and the 

ſame, as if he had raiſed an army todo this. The proof is, 
That he ſet part, printed part, and corrected it; by his awn; 
confeſſion, read it over, It was © mettleſome ſtuff; con- 
feſſed how many ſheets he printed: the reward and recom- 
pence, you took notice of it. And I preſume no man 
among you can doubt but the witneſſes have ſpoken true: 
and for his anſwer, you have nothing but his bare denial. 
And ſo we ſhall leave it to you. | LIST, 


Then the jury went out; and after about half an hour's. 
conſultation, they returned to the Court, and gave in their 
verdict Guilty. | (7 


Ld. Hyde. John Tuyn, yours is the moſt grievous and 
- highelt treaſm, and the moſt complicated of all wickedneſs 
that ever I knew : for you have, as much as poſſibly lay _ 
in you, ſo reproached and reviled the king, the dead king, 
and his poſterity, on purpoſe to endeavour to root them out 
from off the face of the earth. I ſpeak it from my ſoul, I 
think we have the greateſt happineſs of the world, in en- 
Joying what we do under fo gracious and good a king; yet 
you in the rancour of your heart thus to abuſe him! I will 
e ſo charitable to think you are miſ-led. - There is nothing 
that pretends to religion, that will avow or juſtify the 
killing of kings, but the jefuit on the one fide, and the 
ſectary on the other: indeed it is a deſperate and dangerous 
doctrine, fomented by divers of your tempers, and it is high 
me ſome be made examples for it. I ſhall not ſpend my 
ume in diſcourſe to you, to prepare you for death; I fee 
7 grave perſon whoſe office it is, and I leave it to him. 
Do not think of any time here, make your peace with God, 
Which muſt be done by confeflion; and by the diſcovery 
- thoſe that are guilty of the ſame crime with you. God 
"ave mercy upon you; and if you ſo do, he will have 
_ upon you. But foraſmuch as you Jahn Tuyn have 
en indicted of high-treaſon, you have put yourſelf _ 
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upon your ſoul.“ 


268 TREASONABLE AND SEDITIOUS 


God and the country to try you, and the country have found 
you guilty : therefore the judgment of the Court is, and the 
| Court doth award, That you be led back to the place 
from whence you came, and from thence to be drawn 
upon an hurdle to the place of execution ; and there you 

ſhall be hanged by the neck, and being alive, ſhall be cut 
down, your entrails ſhall be taken out of your body, and 
2 living, the ſame to be burnt before your eyes: your 
head to be cut off, your body to be divided into four quar. 
ters, and your head and quarters to be diſpoſed of at the 

' pleaſure of the king's majeſty. And the Lord have mercy 


Twy, I moſt humbly beſeech your cdſhip to remember 
my condition, and intercede for me. 
Lad. Hyde. I would not intercede for my own father in this 
caſe, if he were alive. State Trials, Vol. II. 528. 


7e Behaviour and Speech of Mr. John Twyn, at bi 


Execution. 


IN the interval, betwixt the condemnation and execu- 
tion of Fohn Twyn, which was but a few days, divers ap- 
plications were made to him, in order both to his temporal 
and eternal good; and in particular, Mr. Weldon, the ordi- 
. nary of Newgate, ſpent much time and pains upon him, to 
convince him of that horrid crime, for which he was to 
ſuffer ; particularly preſſing him to a confeſſion both of his 
offence, and of the author of that treaſonable piece, for 
which he was to die. His anſwer was, That it was not his 
principle to betray the author, but | it belonged to others; 
whereupon, Mr. Ordinary demanded of him, What it v3 
that could prevail with him to undertake the printing of it! 
He ſaid, He was a poor man; that he. had received fort 
ſhillings, and the promiſe of a larger ſum, whereupon he ui. 
dertook it ; but 4 it was that made him that promiſe, be 
would not diſcover. | 

Mr. Ordinary did likewiſe further urge him to a - 
feſſion of the author, upon a confidence, that ſuch a di: 
covery might ſave his life: to which he replicd, That hc 
neither could do it, nor did believe himſelf obliged to it, 
he could; for better (ſays he) one ſuffer, than many. 
ing preſſed to receive the bleſſed ſacrament, he returm 
That he was not free to do it; he was againſt receiving i 
. cording to the forms of this Church, and he hoped he might 
do well enough without it; and in this temper he con 
nued till he came to the place of execution, where going - 
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the ladder, Mr. Sheriff told him, That if he had any thing 
to ſay, he ſhould remember the cautions he had given him. 


un. I ſuppoſe this appearance of people doth expect 
that I ſhould ſay ſomething as to the matter I came here 
for. It is true, I come here condemned as a traitor, for 
printing a book, taken to be, and ow1:ed to be, and judged 
to be, ſcandalous and ſeditious. | 3s * 

Sir R. Herd. And treaſonable, put that in too. 

Tuyn. For my own part, I can ſay this, I knew it not to 
be ſo, till I came to the bar, to be tried ; I was ſurprized in 
the doing of it, both in the beginning, and at laſt, I was 
clear and free in my own thoughts, as not to intend any 
ſedition. | | 

Sir K. Ford. I would not willingly interrupt a dying man; 
I told you before that you muſt not declare any thing in 
juſtification, or mitigation of ſo foul a crime ; but if you 
had any thing to fay that was for the diſburthening of your 
own conſcience, or to give any good admonitions to _ "_ 


* 


ple to beware of falling into the like crime, you ſhou 5 
patiently heard; but I wonder you ſhould go about to juſtify. 
yourſelf in this, when you did confeſs both to my brother 
here, and myſelf, after ſentence, that h which was paſſed 
upon you, was juſt and deſerved. - | 
Tun. I do not ſay otherwiſe of it, but that it was juſt: 


but as to my ignorance of the matter of intending or ima- 


gining to foment and contrive any ſuch hang tending to ſuch 
ends, but barely for getting a little money for my family; I 
was as clear as the child unborn of any other deſign know- 
ingly, of any ſuch thing, I do look upon it as a ſurprizal. 
Firlt, I was ſurprized in this matter, by reaſon of that dan- 


| us lickneſs, and weakneſs I was in when it was brought ; _ 


received it with my own hands, but it was wrapt up in 
waſte paper, and ſo I delivered it to my ſervant, he went 
on with it; and two or three days after, it was taken from 
me by thoſe that came to ſearch my houſe, who themſelves 
told me, they came upon information ; ſo that it was a 
matter I was ſurprized with when it was brought in, by 
rcalon of my ſickneſs and weakneſs, being unable to over- 
look it: and likewiſe as ſoon as it was brought in, the third 
day I was diſcovered in it, by ſome way of information ; 
and whether thoſe that were the ſenders of it in, might not 
be the diſcoverers, I know not. Some diſcovery was made 
by the confeſſion of thoſe that ſearched my houſe : they came 
by information, not by chance. Then when they had taken 
me, I did ingenuouſly acknowledge and confeſs vu / | 
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had it of: and yet for all this, the ſearching after thoſe. 
perſons concerned was neglected. that whole day, though | 
they were at home, and eaſy to be taken; I could prove it. 
Sir R. Ford. Mr. Twy, give me leave to tell you once 
more, that I am heartily ſorry you have given me the oc. 
caſion to interrupt you a ſecond time; all theſe things you 
pleaded at the bar, and faid as much as you could; the wiſ- 
dom and juſtice of the bench did not think this to be a 
' ſufficient excuſe of that treaſon you are found guilty of; J 
would aſk to what end this diſcourſe tends ; tell _ your 
end ? | „ 8 
Twyn. My end is this, and it pleaſe your worſhip, to ſhew 
how ignorant ard unacquainted I was with the nature of the 
thing ; and how far I was in my conſcience, from intending 
that treaſon. - . 5 
Sir R. Ford. You ſay you were ſurprized, and that you 
knew not the treaſon; was it not clearly and plainly (by 
ur own ſervant) proved that you compoſed ſome part of 
it, and printed it yourſelf, and corrected jt? You underſtood 
Engliſh, or elſe you could not eorrect it; if you underſtood 
Engliſh, or ſenſe, you could not be ignorant that it was a hor- 
rid piece of treaſon, ſuch as no honeſt man ought to ſee 
and conceal one half hour : therefore do not juſtify your. 
ſelf, it ſerves not to any purpoſe here, or in the world to 
come : if you ate not guilty of the malice, you have the 
more eaſy acceſs to comfort hereafter ; but that will not 
help you here on carth : pray ſpend that little time you have 
to ſome better purpoſe than this; if you have any thing to 
ſay that may become a modeſt man to ſay, we are willing to 
hear it: if you can remember any perſon that aſſiſted you in 
correQing it, or otherwiſe were concerned in it, fay it, 
Tun. No perſon aſſiſted me, I corrected it not; it 
was carried out of my houſe to correct, and brought in cor- 
rected. 26: | 
Sir R. Ford. You ſhall not ſay that you are denied that 
. chriſtian liberty a dying man ought to have; we are not to 
ſuffer any reflections on this buſineſs, you had a fair trial: 
I fay, we would not deprive you of | your liberty of ſpeak-. 
ing, but do not abuſe that liberty that is given you, by 
ſpending your time impertinently, and fruitleſsly; but if you 
have any thing further to offer to God, which is more for 
your good, go to that. . 55 
Tun. I thall forbear to inſiſt any further, as to the na- 
ration of that matter; 1 ſhall be very unwilling and tendet 
of reflecting any thing upon the king, or the government, 
or give offence to your worſhips any way, _ 


Y 


kierrs AND rchks.“ 4 
Sir R. Ford.” Nothing but that ſhall offend us. 
- Nwyn, I ſhall go to prayer. 


A 
q *. 


Sir R. Ford. Do, de, we will join with you, and pray for | 


you. f 


He continued in private prayer on the ladder ſbmetime. 
Sir K. Ford. Executioner, do not turn him off, til he hae 


given you a ſign. . „ 
Mr. Ordinary of Newgate. Mr. Twyn, give à ſign to the 

executioner, when you have done; you mult not throw 

yourſelf off, you will be your own' executioner in that. 


Twyn. Executioner, when I give you the ſign, by pulling 


you by the ſhoe, then turn me off 3 
Executioner, I will, I will, the Lord bleſs thy poor foul. 


Afterwards, the executioner "_—_ down, Mr. Twyn told | 


him, the fign ſhould be by moving his foot. 


Twy. O Lord, hear the prayer of thy poor ſervant, re- 
ceive me into thy mercy, Lord; in thee I believe, receives 


my ſpirit ; Lord Jeſus! let my prayers be acceptable in 4, Ty | 


fight : O Lord, my ſtrength, and my Redeemer ; O Lord, 
beſeeeh thee, receive me into the arms of thy mercy ; let 
me have an inheritance with thee, to live with thee for 
ever, and then come, Lord Jeſus! come quickly.” 


Then giving the ſign, the executioner did his office ; and 
being cut down, his head was ſevered from his body, and his 


body divided into four quarters, which are to be diſpoſed 4 


of as the . ſhall aſſign; ſince which time, his head is 
placed over Ludgate, and his quarters upon Alderſgate, and 
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other gates of the city. State Trials, Vol. VIII. 386. 4. : 
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The Tatar of 'TyHomas BREWSTER, Books - 


eller, Simon Dover, Printer, ane 


NATHAN Brooks, Book-binder in the Old- 
Bailey, for printing and diſpoſing Seditious 


Libels, 22 February 1663-4, 15 Charles II. 


entitled, © The ſpeeches and prayers of ſome of the late 
king's (Charles I,) judges, t 9 5 of their das, to- 
gether with ſeveral occaſional ſpeeches, paſſages in their 
impriſonment, till they came to the place off execution; 

e i 2 faithfully 


* 


3 


HES E were arraigned at the ſame time with hn 
 Twy: the charge againſt Breuuſtor was for à libel 


. 
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faithfully and impartially c: 2 further ſatis fact. 
on.“ mong the ſeditjous paſſges laid in the indifient; 1 
was an extract of a Jetter Em Coole, | the regicide, to his 
friend, wherein he ſays,” © The cauſe for which I am in 
bonds, is good as ever it was: and I believe there is not 
a faint that hath engaged with as, but will wiſh at the laſt 
day, that he had ſealed. to the truth of it with his blood: I am © 
ſatisfied, it is the moſt noble and glorious cauſe, that has 
: been agitated fince the - 6 Ree times; being for truth, 
+... Holineſs, and righteouſneſs; for our liberties as men and as 
chriſtians; for removing all yokes and oppreſſions: it is 
ſuch a cauſe, that the martyrs would come from heaven 
again to ſuffer for it, if they might: J look upon it as the 
"Moſt high act of juſtice (the murder of king Charles I. 


. 
'y9 


that our ſtory can parallel, &c. | 
Serj. Morton. May it pleaſe your lordſhip, and you gen- 
tlemen of the jury; I am of counſel] for the king againſt 
Thomas Brewſter, bookſeller, that ſtands here indicted, for 
that he, contrary to the duty of his| allegiance which he 
. owes to our ſovereign lord the king, did cauſe maliciouſly a 
ſeditious and ſcandalous book to be printed, wherein 
there are divers ſcandalous clauſes contained, that are in 
diſparagement of the king's royal prerogative, and againſt 
his government, crown and dignity; and likewiſe that he 
hath fold and uttered the ſame books in contempt of his 
majeſty's laws. This is the effect of the indictment: It has 
been proved to you by four witneſſes, that for which 
he ſtands indicted ; Firſt, That he did cauſe part of the 
book to be printed; that's clearly proved by Cre: like- 
© wiſe that he hath ſold and — th dſe books in his ſhop: 
,Nay, be confeſſes that he did, and ſays they were fold open. 
ly as a Diurnal; and therefore he thinks it was Jawful for 
im to do it. He has gone about to make a defence of this 
+ feditious behaviour; he tells you he did not print all the 
book; it is not ſaid, that he printed ſuch and ſuch a letter 
of the book, but that he cauſed ſuch a book to be printed: 
and it is to be preſumed, if he cauſed one part, he would | 
© cauſe the other, or otherwiſe it would be a book of maimed 
ſenfe and imperfect. Gentlemen for the uttering and ſelling 
of them, that himſelf confeſſes: you have heard the excul | 
he hath made; whether you will not find him guilty of tins 
_ crime, that I mult leave to you, and the direction of the 
Court. The evidence for the proſecution was as follows: 2 
* ... Thomas Creek, a printer, depoſed, that Brewſter, the pi 
ſeoner, delivered him part of the copy of the ſaid Nee t 


a mY that he printed as far as olio 30 cup 
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:mprefſion was 3000; printed part of a, ſecond, ant 
delivered the books to fuch book-binders as Brewſter di- 
reed him. | 5 | AS 


Cenge Threſher depoſed, that Brewſter employed him to 
22 5 che books, and that he ketyered che | 


fold and ſtitch part of 


again to Brewſter, who paid him for them: and other wit- 
neſſes confirmed the teſtimony of theſe. 


7 oh in his defence, obſerved, that the witneſſes did 
not teſtify that he had publiſhed the ſpeeches maliciouſly, - 
or with any deſign againſt government; and that it was not 


uſual with bookſellers to read what they fold: felling books 


was his trade; it was only a bare exerciſing his trade, ang he 
knew no evil in it: that the book alſo came out at a time 
when there were no licenſers of the preſs, no ſettled rules 
for their direction, and he did not think himſelf accountable 
for what was in it: that it was more than three years fince 
the book was printed, aud it was ſold publickly, not clan- 
deſtinely; and laſtly, he offered to bring evidence, that he 
was not a ſeditious or diſaffected perſon. | 


and he printed part of a ſecond, and 


* 


* * 
bf 
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Ld. Hyde. You of the jury, you ſee the indictment is for 


cauſing a libellous and ſeditious book to be printed, under 


ſuch a title, that is, The Speeches and Prayers, &c.“ it 


is for cauſing this, ſeditioufly, factiouſſy and wickedly to be 


printed; and for felling and publiſhing it abroad to the king's 
more For the matter of evidence, you have heard it : 

will not repeat the particulars to you, only ſomething to 
what he has faid, that you may not be miſled. PFirlt, he 
fays, it does not appear, that he did it malieiouſly or know- 
ingly ; there are ſome things that you that are of the jury are 


not to expect evidence for, which it is impoſſible to know but 


byche act itſelf. Malice is conecived in the heart, no man 


knows it unleſs he declares it: as in murder, I have malice 


to a man, no man knows it; I meet this man and kill him; 


the law calls this malice. If a man ſpeaks ſcandalous words 


againſt a man in his calling or trade, he lays his action, 
malice, though he cannot prove it but by the words them 


lelves. If I ſay a printer or ſtationer is an ignorant perſon, * 
has no {kill in his trade, I would not have any man to deal 


with him, he underſtands not how to fer letters, or the 
like ; here is nothing of malice at all appears, yet if you 


bring your action, you mult lay it, maliciouſly : it is the 


ſtroying your trade, and you will have damages. I in- 


ſtance in this particular, that you may ſee there is malice 


ſuppoſed to a particular private perſon in that flander, much. 
more to the King and the ſtate. The thing itſelf, in cauſing 
| a book to be printed that is ſo full of ſcandals and lies, to 
| 7 RE inveigle 
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inveigle, miſguide and deceive the people, this is, in eon. 
ſtruction, of the law, malice; and though no malice appear 
further. The next is this; factiouſly, ſeditiouſly, knowingly: 
this carries ſedition as well as malice. Such a barbarous 
tranſcendent wretch that murdered his prince, without the 
leaſt colour of juſtice, to declare that he rejoiced in his 
bonds; and that the martyrs would willingly come from 
heaven to ſuffer for it.” Horrid blaſphemy! “ All the ſaints 
that engaged in it, to wiſh that they had ſealed it with their 
blood!“ What can you have more to Encourage and incite 
the people to the killing of kings, and [murdering their law- 
ful prince! this they publiſh, and ſay it was ſpoken publick- 
ly; let it be upon his own ſoul that did it: for in caſe he 
did it, no man knew it but thoſe that heard it. But to pu- 
bliſh it all over England, (3000 of the firſt impreſſion, and a 
fecond;) this is to fill all the king's ſubjects with the juſtifi- 
cation of that horrid murder: I will be bold to ſay, not 
ſo horrid a villany has been done upon the face of the earth, 
ſince the crucifying of our Saviour. | To print and publiſh 
this, is ſedition. The next thing is your trade. I have a 
calling to uſe, and may juſtify the uſing of it, ſo long as! 
uſe it lawfully, but that muſt not j ſtify me in all manner 
of wickedneſs againſt the king and ſtate. As if a lawyer (I 
will put it in my own coat) plead a man's cauſe, and againſt 
the king; this is juſtifiable, he ought to plead for his client, 
but he mult plead as becomes him. | If a lawyer in defence 
of his client will ſpeak ſedition, do you think that he is 
free from being puniſhed ? ſo of a printer; if a printer prints 
ſcditious and factious books, he muſt look to himſelf; 
that's no part of his calling to poiſon the king's people: ſo 
though printing of a book be lawful, he mult uſe it asthe 
law appoints him, and not to incite the people to faction, 
Writing of letters, you know is common and lawful; but if 
write treaſonable letters, give notice to riſe, do ſuch and ſuch 
unlawful acts, I am to be puniſhed for theſe letters, A prin- 
ter he is a publick agent, he is to do what he is able to an- 
ſwer, or elſe he muſt take what follows. He ſays, there 
was no act againſt him: it is true, you ſee he is not indid- 
ed upon the ſtatute, but at the common law, for an offence 
in the nature of a libel. If I were a printer, and woul 
empile a pamphlet againſt a man, though not in authority, 
and diſparage him, this is the publiſhing of a libel, and an 
- offence for which he ought to be | indicted, and puniſh 
by the common law; and he that prints that libel * 
me, as a publick perſon, or againſt me as Sir Kv1 


Hyde; that printer, and he that ſets him at work, mu by 
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ſwer it, much more when againſt the king and the ſtate. 
Another thing is this; he talks tv you of dying mens 
words: if men will be ſo vile to be as wicked at their 
deaths, as they had been in their lives ; put the caſe of that 
man on Saturday convicted for printing a horrible villainous 
thing, if he will be ſo unchriſtian to himſelf, as to juſtify 
this at his death, or to ſpeak as bad as he had cauſed to be 
printed, is that a juſtification to ee them, becauſe they 
are the words of a dying man? God forbid. A robber de- 
clares upon the gallows, it is for a noble cauſe, for taking a 
purſe upon the high-way, that it is an unjuſt law to condemn 
to death for ſuch crimes. Shall any man publiſh this in 
print, and not be liable to be puniſhed for it? If any that 
were tried here upon Saturday, ſhall vilify the lord mayor, 
or any of the bench, traduce them for doing of juſtice, ſhall 
this go unpuniſhed, if a man take it up and print it? This 
| ſpeak to let you ſee this is without colour of law: he pre- 
tended he did it not knowingly; I will not repeat the evi- 
dence; -<* He ſent for them, had them ſtitched, cauſed them 
to be kept privately,” (not upon the ſtall.) And obſerve, he 
tells you it was done long ago: it is but three years ago that 
they were as publicly ſold as Diurnals, he ſays. I ſhall repeat 
no more, I know you are men of underſtanding and of obe- 
dience to your king; it is high time to take notice of this 
diſperſing of pamphlets: if therefore you do believe that he 
did cauſe it to he printed, or publiſhed it, or both, he is guil- 
y of the miſdemeanor laid in the indictment; (and he hath a 
great Kindneſs in that it is not made capital: ) If you believe 
that he did either cauſe it to be printed or publiſhed, that is 
enough to find him guilty of this indictment. | 

Brewſter was now a ſecond time indicted for printing and 
publiſhing a libel called the Phoenix ; or, the Solemn Lea- 
gue and Covenant ;” in which it was declared, © that a king 
pouling his power to the overthrow of religion, laws, and 
liberties, which are the very fundamentals of this contract 
and covenant, may be controuled and oppoſed: and if he 
et himſelf to overthrow all theſe by arms, then they who 
ae the power, as the eſtates of a land, may, and ought 
o reſiſt by arms, becauſe he doth by that oppoſition, break 
he very bonds, and overthrow the eſſential of this contract 
nd covenant: this may juſtify the proceedings of this king- 
ker, Againſt the late King, who in an hoſtile way, ſet him= 
ror: overthrow religion, parliaments, laws, and liberties; 
that the breaking this covenant, was greater lin than the 
caking a commandment.” _' | 
1. Mort, May it pleaſe, your lordſhip, and you gen- 

| U-2. tlemen 


| 
| 
| 
{ 
1 
. 
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tlemen of the jury, here is another bill of indictment prefer. 
ted againſt Thomas Brewſter ; it is, that contrary to the du- 
ty of his allegiance to his ſovereign lord the king, and pur. 
uy to incite the people to ſedition, and to withdraw 2 
om their natural allegtance to the king, he hath cauſed to 
be imprinted, maliciouſly, falſely and ſeandalouſſy, a certain 
ſcandalous book, entitled, © The Phenix, &c.” And this 
he hath done to diſturb the peace of |the kingdom, and to 
withdraw the people from their allegiance; and to-the ſcan. 
dal of his majeſty's government, he hath cauſed this book 
to be printed, uttered and fold: and this we take to be a 
8 offence againſt the king, and his crown and dignity, 
Gentlemen, the diſperſing of ſeditious books is of great dan. 
ger to the kingdom; falſe rumours, they are the main in- 
eentives that ſtir up the people to ſedition and rebellion, that 
raiſe diſeontentments among the people, and then preſently 
they are up in arms. Diſperſing ſeditious books is very near 
akin to raifing of tumults; they are as like as brother and 
ſiſter: raiſing of tumults is the more maſculine; and print- 
ing and difperfing ſeditious books, is the feminine part of 
every rebellion. But we ſhall produce our whats we 
ſhall prove that this Thomas Brewſter cauſed the book to be | 
rinted; that when it was printed he did receive three hun- 
dred; that theſe he cauſed to be {titched up; that he uttered 
and ſold them, part in his own ſhop, and part elſewhere, 
It being an offence of that great and dangerous conſequence, 
which tends to the diſturbance of the peace of the kingdom, 
J hope you will take it into your ſerious conſideration, andif 
the matter ſtand proved againſt him, you will give him his 
due demerit. | | | 
It was fully proved that the priſoner, with ſome other 
bookſellers, his partners, cauſcd this;libel to be printed, ſold, 
and diſperſed: privately, about three years before; and it ap- 
peared: to be taken chiefly out of Mr. Calumy's and Mr 
Dovuglas's ſermons that were in print | 


Brewſter in a manner confeſſed the fact, but obſerved in 
his defence, that he did but put together, what had been 
before printed ſeparately with a licence. = 
Ld. Ch. Juſt. Hyde. You of the jury, you ſee the indid- V 


ment agrees with the book. Thereſs a great deal of met 
that this man hath not been indicted of treaſon ; for tho 
very particulars you have heard are as high treaſon as cat 
be. Firſt, he doth declare, That the king abuſing Þ 
power, the people may reſiſt, and take up arms againſt him: 
that's expreſs treaſon, without any more ado, I hen he teh. 


you what a horrid thing it is to break that Senn Logs " 
4 | | 17 


- 


| 
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Comant; juſtifies the raiſing of arms and rebellion againſt 
the late King, unthroning and murdering of him. I tell 
ou that Solemn League and Civenant was a moſt wicked and 
ungodly thing, againſt the law of God, and the law of the 
land. To have ſuch villainous ſtuff to be publiſhed, it is a 
great merey of the king it had not been drawn higher. You 
ſee the man is ſo far from acknowledging any guilt, ' that he 
juſtifies the fact. 8 1 6e IE 
Brewſter. No, my lord, I do not juſtify myſelf. —  * 
Lu. Ch. Juſt. Hyde. Yes, you do. The printer ſwears he 
was to go ſhare and ſhare like: he had his part; he pub- 
liſhed them to ſome particular friends: I ſay he juſtifies this, 
He tells you in his defence, That it was commonly printed; 
that it was done by printed copy, and that done formerly 
by licence: and when things are printed by licence, they do 
not expect or need any new or ſecond licence: they were 
commonly ſold aſunder; here they are only printed together. 
That he ſays is nothing. What is this but juſtifying the 
printing of it? Obſerve, weigh, and fee what kind 
of defence here is. The title, what is it? The Phoenix, 
or Solemn League and Civenant. You all know it, and rue it. 
When was it printed? It was when the wicked rebels here 
could not ſeduce ſufficient numbers of the king's ſubjects to 
ſupport their rebellion ; and then they invite their dear bre- 
thren” (as they called them) the Scots, to unite with them. 
The $:zt5 were cunning ; they would not do it till they had 
entered into a covenant, in a league; and then they conſent 
to unite with the rebels here. This league and covenant 
was indeed in defence of the king ; but how long ? So lon 
as he defended them, (the preſpytery and Scotch liſcipline 
When they had got this good King into their hands, the 
put what terms upon him they pleaſed ; and then were theſe 
ſeditious ſermons printed. Dauglas's was printed in Scotland; 
was It licenced here? No, it was done there, and brought 
hither, Then for the other ſermon, by what licence was 
that printed ? Obſerve the time when it was printed ; was it 
not to ſet forward rebellion, to ſet up the Scotch preſbytery ; 
and! this in forty-five, when they were in arms againſt the 
king, after the king put himſelf upon his defence, and was 
at Herd? Do you tell me of the licence of rebels then for 
your juſtification ? Now, when the king is ſo happily re- 
turned. now to publiſh theſe things afreſh to the. people, 
that they might de the ſame again! And I. tell you once 
"gan, it is mercy in the king that he was not indicted for. 
reaſon; J ſhall leave it to you, you have had it fully 


proved, 
SIMON 


4 


+ * 


1 


28 . , TREASONABLE AND SEDJTIOUS 


SIMON DOVER was now ſet to the bar and the indid. 
ment againſt him read, which charged him with printing and 
publiſhing and having a ſhare in the preceding libels, en. 
titled, The Speeches and Prayers, &c. DET 
Ihe fact was proved, and Dover did not deny it, but ſpoke 
as follows in his defence. | 1 
The title of the book ſays, “ Faithfully and impartial 

collected for further latisfadion ; ſo that it cannot he inter. 

reted maliciouſly. It's a maxim in law, that * the beſt 
interpretations are to be put upon the words of the indid. 
ment, in favour of the priſoner at the bar: and I hope this 
honourable bench and the jury will mind that. I ama 

rinter by trade; what I did was for my livelihood: the 
cripture ſays, “ He is worſe. than an infidel that takes not 
care for his family.” I ſpeak not this to juſtify any thing 
againſt his majeſty or his government. Through my igno- 
rance I may poſſibly tranſgreſs: if 1 have done any ſuch 
thing, I am ſorry for it; I hope I ſhall be more careful for 
the future. The other part of the indictment is for ſelling 
of them: no man ſwears that I ſoid one book of them. Mr. 
Creek ſays, "That ſome of his men told him that they had 
ſome of thoſe ſheets from ſome of my folks; but of whom le 
does not ſay. That I did meddle with|them, knowing them 
to be ſcandalous, I hope there is nothing proved of that m- 
ture: there being then 79 law, I humbly hope there was 
, | | 
ILA. Ch. Juſt. Hyde. Have you done N 
Dover. 1 humbly deſire your honours, and this jury, to 
take notice of what I have ſaid. | 

Ld. Ch. Juſt. Hyde. You of the jury, I will not ſpend 

time (it is too late) in repeating the evidence particular, 
and his anfwer. He doth in part make the ee anſwer 
with his fellows, which was, That it js his trade. It'strue, 
no doubt but he ought to maintain his wife and children by 
his lawful calling; but if a thief ſhould tell you that he 
maintained his wife by ſtealing, is that lawful ? Printing 
books lawfully, no man will call him to account for it; but 
if he prints that, which is abuſive to the king and hisgoven 
ment, that's no part of his trade, and his trade will not ber 
him out in it: he is charged for printing and publiſhung® 
theſe ſcandalous books, T hat = did it knowtngly, — 
alſely, factiauſly, and ſeditiouſſy. told you, That altho 
As 8 be 13 — et if © did it, the Jaw cal 
it malice, faclion, ſedition. Conſider theſe circumſtances: 0 
ſce it is done in the dark; the ſheets delivered at his hou 


d diſcourſe about delivery of them; he would not th 


* 
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them unleſs Brewſter and Calvert were agreed. I leave the 
evidence to you in this caſe : pregnant, ſtrong, undeniable 
circumſtances are good evidence. Though a man doth not 
come and tell you he declared to him he knew what was 
contained in this book, yet if there be ſufficient evidence to 
ſatisfy you in your conſciences, that he knew what was in it, 
and was privy to the printing and publiſhing of it; there is 
enough for you to find the indictment. You are to weigh 

circumſtances as well as pregnant full proof, in caſes of this 

nature, e 1 
| —— —e—e— | 
' NATHAN BROOKS was now brought to the bar, and the 
charge againſt him read, which was for publiſhing and diſper- 
ſing the libel, entitled The Dying Speeches, Oc. The fact was 
proved, and in his defence he ſaid, | 5 5 

I deſire you to eonfider, I being only a workman, ho- 
can I be guilty of ſedition and ſeandalous things? I never 
rinted any thing, I am only a bookbinder, that's my trade: 
1 * you will conſider, that I am only a bare workman, 
My lord, I deſire when they go out, that ſomebody may 
ſtand at the door, , that nobody may go in to the jury, 

Ld. Ch. Juſt. Hyde, We will take care of that: have you 
any more to ſay ? N a 
Brocks, No, my lord, + 
Ld. Ch. Juſt. Hyde. You of the jury, you have heard f 
much of the other indictments of the ſame nature, I need 
not ſay much to this. That which he ſpeaks touching his 
trade, I muſt repeat the ſame as before; he is not queſtioned 
for uſing, but abuſing of his trade: for publiſhing and diſ- 
perſing ſeditious and ſcandalous books, printing and publiſh- 
ing, but the evidence is only for publithing, If you be ſa- 
"15hed that he publiſhed it, that's the crime ; printing alone 
is not enough, tor if a man print a book to make a fire on, 
that's no oftence, it is the publiſhing of it which is the 
crime, You have heard the evidence, how far forth it is 
proved, two hundred delivered to him, fifty by him delivered. 
to another: this book you fee his own conſcience tells him 
What it was; when Mr. L'Eftrange came, he would have 
[lipt it into hisgueſt's chamber ; he refuſed it: then he car- 
nes it to another. Lay your evidence together; it you find 
him guilty of the publiſhing, it is enough. 
Jun. We deſire to know upon what ſtatute law this in- 
dietment is grounded? 
Id. Ch. Juſt, Hyde. Upon none; but it is an offence at 
common law, I told you fo at firſt. Fo iy 

[The 


280 TREASONABLE AND SEDITIOUS 


| [The jury went forth, and after near an hour's conſulta. 
tion, returned to the court, with their verdict againſt 


od + > 


all three GUILTY. | "Ws 3 
ud. Ch. Juſt. Hyde. You three, Thomas Breiter, Sinm 
Dover and Nathan Brotks ; you have been ſeverally indicted 
for a heinous and great offence: Brewſter, you have been 
indicted for two ſeveral books, as full of villainy, and ſlan. 
der, and reproach to the king and government, as poſlibly 
can be: and I will tell you all three, © it is the king's great 
mercy you have not been indicted capitally ;” for every one 
of theſe books are filled with treaſon, and you for publiſhing 
of them, by ſtrictneſs of law, have forteited your lives and 
all to the King: it is his clemency towards you. You may 
ſee the king's purpoſes: he defires to reform, not to ruin his 
ſubjects. The preſs is grown ſo common, and men take the 
boldneſs to print whatever is brought to them, let it concern 
whom it will; it is high time examples be made. I muſt 
| let you and all men know, by the courie/of the common law, 
ll before this new act was made, for a printer, or any other, 
| under pretence of printing, to publiſh] that which is a re- 
roach to the king, to the ſtate, to his government, to 
the church, nay to a particular perſon, it is puniſhable as a 
miſdemeanour. He muſt not ſay, He knew not what 
was in it;“ that is no anſwer in law. I ſpeak this, becauſc 
b ] would have men avoid this for time tb come, and not 
= think- to ſhelter themſelves under ſuch a pretence. I will 
bi not ſpend time in diſcourſing of the nature of the offence, it 
} hath been declared already ; it is ſo|high, that truly the 
| Hhiggheſt puniſhment that by law may be juſtly inflicted, is due 
{| to you. But, Thomas Brewſter, your offence is double: 
| therefore the judgment of the court ig, 
| “That you ſhall pay to the king, for theſe offences com- 
9 mitted, an hundred marks: And for| you, (the other two, 
Simon Dover and Nathan Brooks, you ſhall pay either of you 
a fine of forty marks to the king. : 

% You ſhall each of you ſeverally ſtand upon the pillory 
from eleven to one of the clock in one place at the Exchange, 
and another day (the ſame ſpace of time) in Smithfield; and 
you thall have a paper ſet over your hats, declaring your o- 
tence, For printing and publiſhing ſcandalous, treaſonable, 
and factious books againſt the king and ſtate. ; 

«© You ſhall be committed till the next goal-delive!} 
without bail; and then you ſhall make an open confeſſion 
and acknowledgment of your offences in ſuch words as ſhall 

be directed you. 7 | Bk 
* And . you ſhall remain priſoners Gig 
| | | l 
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ki ng's pleaſure : and when you are diſcharged, you ſhall put 


in good ſecurity | | 
and two ſecurities each of you of gool. a-piece, not to 
print or publiſh any books, but ſuch as ſhall be allowed of. 


And this is the judgment of the Court. Sale Trials, Vol. 
II. 540. | ; f 


— 
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The TRIAL of WILLIAM STAYLEY, Gold- 
ſmich, for Treaſonable Speeches, at the 
King's-Bench Bar, the 211 ol November, 
1678. 30 Car. II. „ 


HE indictment charged the priſoner with high-treaſon, 
in compaſling the death of the king: and the overt- 
act laid to prove it, was certain treaſonable words, ſaid to 
be ſpoken by him, the 14th inſtant, in French, importing, 
„That the king was a great heretick, and the greateſt | 
rogue in the world: adding, Here is the heart, and 
here is the hand that would kill him: the king and par- 
liament think all is over; but the rogues are miſtaken.“ | 
The witnefles produced, were firſt, Captain Millium Car- 
flairs who depoſed, That the priſoner, and one Fromante, a 
Frenchman, being at the Black- Ltin ale-houſe in Kmg-ſtreet, the 
14th of that month, Fromante ſaid in French, That the 
king of England was a tormentor of the people of God;“ 
and the priſoner anſwered again in French, “ He is a great 
heretick, and the greateſt rogue in the world; and ſtriking 
his hand on his brealt, and ſtamping five or ſix times, 
added, “ Here is the heart, and here is the hand that 
would kill him : the king and parliament think all is over ; 
but the rogues are miſtaken.” That the deponent was in a 


he ſaw him, and heard him ſpeak theſe words, and the next 
day he cauſed the priſoner to be apprehended. 

Alexander Sautherland depoſed, That he was with Captain 
Carſtairs, at the Bluct-Lian, and heard the priſoner ſpeak 
thoſe words, and that he immediately wrote them down in 
rench, as they were ſpoken. | 
Philip Garret depoſed, That he was with his Captain 
Villiam Curſtairs, at the Black- Lian ; but not underſtanding 
French, his Captain told him the priſoner ſaid he "—_— 


curity by recognizance, yourſelves 40ol. a-piece, - | 


room oppolite to the priſoner, and both doors being open, 
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of a true ſtone ; you mult (I replied) go to the jewellers, 
I have none of theſe. Upon that I diſmiſſed him; he went 
over, and preſently comes, in a quarter of an hour after, 


Heuſe. I was in my ſhop the day before, which very day! 


Kill the king ; and bid the deponent enquire the priſonery 


name, and where he lived; which he did, 
L. C. J. What can you fay to this? 
Priſaner. My Lord, the matter of fact happened thus: 

This gentleman, Mr. Southerland, comes over to me in the 

morning when I was in the ſhop, and ſaid, Sir, I would 

have a red button like this, I ſaid I had none of that na. 
ture, you had better go to the Exchange. I would have one 


and tells me, that an honourable perſon would ſpeak with 
me: I went over; this gentleman makes a great many ce- 
remonies to me, and reads me this paper; he tells me, 
ou ſee what the gentleman reads, I wquld adviſe you to 
ook to it, then taking me aſide by the window, I faid, I 
do not underſtand you, I am innocent, you muſt not put any 
bubble upon me ; with that the Captain runs out in a fury, 
and fetcheth a conſtable, and carrieth| me to the Gate. 


did intend to go out with a friend into the country, and 
prepared mylelt accordingly; and Mr.| Fromante, the old 
man that was the friend of mine, comes, ſaying to me, the 
conſtable would have ſomething, I know not what it is, 
come and aſũſt me; I went to the place, the conſtable told 
me, that I was to appear by ten of the clock ; with that 
comes the old man out. I owed him a little money, I went 
and paid him the money which I owed him. I came back, 
and fat down by the window out of tight, the old man fat 
at the right hand, ſo we fat and diſcourſed as innocently, as 
I thought, and (before God) as ever I ſpake in my life, 

L. C. J. What diſcourſe had you: | 
Priſoner. Our chief diſcourſe was about the materials cf 
our buſineſs, and it was about the king of France his uſur- 8 
pation over his ſubjects, and the happineſs of our little 
people, the commonality of England, that was indeed uſually 

our diicourſe when we met together. | 

L. C. J. Did you ſay you would kill the king of France? | 
and that he was a great heretick * Do you believe the king 
of France is an heretick * | ; 

Priſener. I know not what his opinion is, that's to his oun 
conſcience. | | 

L. C. J. Did you name the word heretick 

Priſaner. Not to my knowledge, upon my ſoul, not © 
the king of Lngland; we might have diſccurſed of tit 
happincts and of the difference of their governments. 


have 
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have been thought a perſon of ſome intelligence, and of 
ſome underſtanding in the world, and not to expoſe myſelt 
to ſpeak in a public large room, the door being open, 
with ſo high a voice that theſe gentlemen being in the next 
rocm ſhould hear me in French, and in a ſtreet where almoſt 
all are Frenchmen, to ſpeak theſe blaſphemous words, words 
that I abhor. I have been a great admirer of my prince. 
Gurt. Read the ſtatute of Decimo tertio, &c. „ 
L. C. J. Speak the words in £nglſh about killing the king, 
ſpeak them all. Rs b 
Wiineſs. That the priſoner's companion did ſay, “ The 
king was a tormentor and perſecutor of the people of God.” 
The priſoner's words were again, The king of England 
is the greateſt heretick, and the greateſt rogue in the world; 
here's the heart, and here's the hand that would kill him; 

I myſelf,” | 4 | 1 | 
Priſoner. Here's the hand, and here's the heart which 
would kill myſelf :- not, would kill him myſelf. | 
IL. C. J. What jeſuit taught you this trick? It is like 
one of them, It is the art and intereſt of a jeſuit ſo 
to do. [The Statute read.)“ | . 

L. C. J. Have yauany thing morg to ſay for yourſelf than 
what you have already faid? | | 

Curt. Sir Jahn Kirk, do you underſtand French? | 
One of the jury, I do, my lord; the words have been inter- 
preted all right. | 55 

L. C. J. Let me aſk you one queſtion ; When you ſaid 
the king was “a great heretick and a rogue, and here's the 
heart, and here's the arm that would kill him myſelf;“ 
Was it not the king you would kill? 
Priſener. I have this to ſay in juſtification of myſelf, and 


The only trials for Treaſonable Sperches in this Compilation is that of 
John James (page 245) and this of Willzam Stayley, who were both cxe- 
cuted. This may require a little explanation, after the obſervation in 
page 198, that words ſpoken amount only to a high mildemeanor, and no 
treaſon, . In the 1th year of the reign of Charles the Second, an att of 
parliament was paſſed for the Safety and preſervation of. his Majeſty*s 
perſon aud government, againſt treaſonable and ſediticus practices and at- 
tempts, which after reciting the miſeries and calamities they had ſuſlained 
for nigh twenty years, and that the cauſes thereot were the multitude of. 
ſeditious ſermons, pamphlets and ſpeeches, that were daily preached and 
publiſhed, it was enatted among Fr hos things that trealonable imagina- 
lions, devices or intentions declared in melicious and adviſed fpeeches, 
lvall be puniſhed with death and ſorfeitufe as in caſe of high ircaſon, 
during the life of king Charles the Second. Since tis death therefore, 
words only without being conpeRted with any thing elle, can only be a2 
gh mudemeanor. 1 % £0 8 
| allegiance 
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allegiance to my. prince and. king, that I never thought, 

nor imagined or contrived any 5 but have been a true 

ſubject to the king upon all occafions ; I am ſorry it proves 

ſo, God's will be done, my ſoul depends upon it; I am x 

dying man by the ſtatute, never with intention, or any 

thought or ill-will, ſpake any word about this matter, 
I. C. J. Out of the abundance of the heart the mouth 
ſpeaks; the ſtatute hath been read, which hath made it cri. 
minal. | 
A witneſs for the priſoner was now called, who faid, 1 
have heard him often declare as much loyalty to his prince 
as any perſon. One day we fell into a diſcourſe of theſe 
affairs, the buſineſs of the jeſuits, which are a people he did 
as much condemn as any; for in Padua he faw ſo many 
cheats, that he forſook the jeſuitical religion, and if he 
knew any of the perſons conecrned in this plot, he would 
be the executioner himſelf, and whoever comes to reign 
afterwards, they ſhall never enjoy ſo much peace as now; 
and I heard him often ſay he would loſe his blood for the 
king, and heard him ſpeak as loyally as I ever heard any man 
ſpeak in my life. | | 5 
I. C. J. That is when he ſpoke to a proteſtant. 
Court. Have you any thing elſe to ſay for yourſelf, or have 
you any more witneſſes, that you would have examined on 
your behalf? 1 | | 
Priſoner. No. | 5 ; 
L. C. F. © The ſtatute hath been read, which was made 
ſince the king came in, for the preſervation of his perſon, 
and during his life : the parliament thought it reaſonable, 
even to make deſperate words to be treaſon, although there 
was no other thing but words, that is, ſuch words, as if the 
thing had been done would be ticaſon, the ſpeaking it is 
treaſon, When we come to obſerve the manner of this 
' ſpeaking, methinks there is no great difficulty to ſatisfy | 

the jury that they were ſpoke adviſedly| and maliciouſiy. 
They were in a public houſe, and by accident heard: 

they concealed them not a moment, and not from the man 
| that did not underſtand French. To hear a man ſay in 2 
great paſſion, that his king was a heretick, and the greate!! 
rogue in the world, and that he would Kill him, to write 

down the words preſently, they ſlept not upon it, they 

a found out who he was, the next. day they came to attach 
3 him ; they kept him, for what? till they could get a conſta- 
| ble. So that here is nothing doubtful ** in the cireum- 
ſtance or ſubſtance of the caie: ſo that you cannot have 4 
plainer proof in the world than there is in this. For 
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my own part, wher it is in the caſe of a man's life, I 
would not have any compliance with the rumors or diſorder © _ 
of times that ſhould be an evidence againſt him, but would 
have a verdi& depend upon the witneſſes that ſwear the 
fact downright upon him. You and we all are-ſenſible of 
the great iFicultics and hazards that are now both againſt 
the lage perſon, and againſt all proteſtants, and our religion 
too, which will hardly maintain itſelf, when they have de- 
ſtroyed the men; but let them know, that many thouſands 
will loſe their religion with their lives, for we will not be 
papiſts, let the "ſuits preſs what they will (who are the 
foundations of all this miſchief) in making proſelytes, by. 
telling them, do what wickedneſs you will it is no fin, f 
we can ſave you, and if you omit what we command, 
we can damn you. This they will not own when it comes 
to be an objection and penal upon them, but they will never 
get the pope of Rome to declare he hath not a power to ex- 
communicate what he calls a heretick king, and if he does, 
that the ſubject is not diſcharged from his obedience, they 
would do great ſervice to their papiſt friends, if they could 
obtain ſuch an edict. They print, preach, diſpute, and main 
tain otherwiſe, and thereby lead people to their own de- 
ſtruction and the deſtruction of others. Excuſe me if I am 
a little warm, when perils are ſo many, their murders ſo 
ſceret, that we cannot diſcoyer the murder of that gentle- 
man, whom we all knew ſo well; when things are tranſacted 
ſo cloſely, and our king in fo great danger, and religion at 
fake, Tis better to be warm here than in Smithfield. But 
that the man might have juſtice done him, he hath had 
his witneſſes, and might have had this old man, if he 
had named him to Mr. Richurdſan: and to ſhew what fair 
play he has had, Mr. Attorney tells you the old man hath 
been examined upon oath, and offers him the copy of his 
cxamination to uſe, but he thinks not fit to uſe it for his de- 
tence, therefore nothing is ſmothered. The offence you have 
heard in words plain enough, unleſs the ſenſe is perverted by 
jeſuitieal cunning and equivocation, the beſt part of their 
learning and honeſty, "They ſwear it expreſsly, That the 
king was a heretick, and the greateſt rogue in the world, and 
here's the heart and hand, that he would kill him himſelf;“ 
and hath and can have no other ſignification, The ſtatute 
lath adviſedly and malicioufly. The manner of ſpeaking, and 
the words ſpoke, prove both. When a papilt once hath made 
2 man a heretick, there is no ſeruple to murder him. Whos 
ever is not of their perſuaſion are hereticks, and whoever 
are heretieks may be murdered, if the pope commands 
RE .___ IVE. 
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for which they may become ſaints in heaven; this is thit 
they have practiſed, If there had been nothin.g of this in 
this kingdom, or other parts of the world, it would be a 
hard thing to impoſe it upon them, but they ought not to 
complain, when ſo many inſtances. are againſt them, 
Therefore diſcharge your conſciences as you ought to do; if 
guilty let him take the reward of his crime, and you ſhalt 
do well to begin with this man, for perchance it may be 2 
terror to the reſt. Unleſs they think that they can be faved 
by dying in the Roman faith, though with ſuch pernicious 
and traiterous words and deſigns as theſe are ; let fuch go to 
heaven by themſclves. I hope, I ſhall never go to that hea- 

ven, where men are made ſaints for killing kings.“ | 
The jury 5 their verdict Guilty. 5 

L. C. F. I pronounce judgment upon you. You are here 
found guilty by the jury of high-treaſon, for ſaying you 
would kill the king, with other irreverent words; but 
the matter which makes you a traitor is proved upon you 
by moſt apparent evidence. The matter, manner, and all 
the circumitances of it make it plain; you may harden your 
heart as much as you will, and lift up your eyes, but you 
ſeem inſtead of being ſorrowful, to be obſtinate ; between God 
and your conſcience be it, I have nothing to do with it, my 
duty is to pronounce judgment upon you according to law, 
which is this: 36 Th SY | 


The Sentence. 
* You ſhall return to the priſon, from thence ſhall be drawn 
to the place of execution, where you ſhall be hanged by the 
neck, cut down alive, your quarters ſhall be ſevered and di- 
poſed of as the king thall think tit, and your bowels burnt, 
and fo the Lord have mercy upon your ſqul.“ 
November the 26th, he was executed at Tyburn, according 
to the ſentence. State Trials, Vol. II. 656. 
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An Account of the Digging up of the u rters of WILLIAM 
STAYLEY, lately executed for High-T reuſe, for that bi 
Kelations abujed the King's Mercy. | 


TEES IVilliam Stayley being ound guilty of high- 

treaſon, at the King's-Bench bar, on 'Thurſday the 

aiſt day of November, 1678, received then his fentence, 2 
. | 2 | 
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be drawn on a pie. to the place of execution, there to 
be hanged by the neck, cut down alive, his Grey to be 
ſevered, and diſpoſed of as the king ſhall think fit, and his 
bowels burnt ; which ſentence, on Tueſday next following, 
was accordingly executed at the common place of execu- 
tion, and his quarters were brought back, and left at New- 
gate, in order to their being ſet up on the gates of the city 
of Landi, and his head on London-Bridge, as traitors quar- 
ters uſually are. But the ſaid William Stayley having behaved 
himſelf very penitently, from the time of his conviRtion 
until the time of his execution, which was atteſted by the 
ſeveral miniſters that viſited him during that time; and the 
relations of the ſaid Willium Stayley humbly petitioning his 
moſt ſaered majeſty, that he would be graciouſly pleaſed, that 
his quarters might be delivered back to them, to be pri- 
vately buried, and not to be ſet up on the gates of the 
city: which his moſt ſacred majeſty; out of his princely 
clemency and compaſſion, was pleaſed to grant, and ordered 
the ſheriff of the county of Middleſex to deliver the quar- 
ters to his friends, by them to be diſpoſed of as aforeſaid ; 
which were delivered accordingly. But ſince that, (to the 
great indignity and affront of his majeſty's mercy and favour) 
the friends of the ſaid Stayley cauſed ſeveral males to be ſaid 
over his quarters, and uſed other ceremonies, accotding to 
the manner of the Church of Rome, and appointed a time 
for his interment, viz. Friday the 29th of Member, 1678, 
in the evening, from his father's houſe. in C-vent-Garden, at 
which time there was made a pompous and great funeral, 
many people following the corple to the-church of St. Paul's, 
Crvent-Garden, where he was buried; which his majeſty 
hearing of was juſtly diſpleaſed, and demanded the coroner 
of the liberty of //*/tminſter to take up the body of the faid 
IV liam Stayley, and deliver it to the ſheriff of the county 
of Middleſex, and that the ſaid ſheriff ſhould cauſe the 
quarters to be ſet up on the gates of the city of London, 
and his head on London-Bridge. The coroner, according 
to his majeſty's command, did immediately go to the 
churchwardens of St. Paul's, Ciuent-Garden, and cauſed the 
body of the ſaid Willium Stayley to be taken up, and the 
coffin to be broken open, to ſee that he had the right 
body, which when he had done, he cauſed his body to be 
| carried to Newgate, and there delivered it to the ſheriff of 

Middleſex, to be diſpoſed of as aforeſaid, Stute Trials, 


| Vol. VIII. 439. 


IW:llram Scroggs. 
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The TRIAL of Bxnjamin Harris, Book. 
ſeller, at Guild. Hall, for cauſing to be 
printed, and fold, a libel, intitled, © An 
Appeal from the Country to the City, 
for the Preſervation of his Majeſty's Per. 
ſon, Liberty, Property, and the Proteſtant 
Religion.” February 5, 1679. 32 Car. II. 


Mr. RECORDER, 


HOPE, this being a matter to be |tried in the city of 
London, perſons coming here in great multitudes, come 
to bluſh, rather than to give encouragement to it; and if 
we can give your lordſhip, and this jury, ſatisfaction that 
this perſon is guilty of the offence, according as it is 
laid in the infyrmation, I hope that both you and all others 
that ſhall heaP it, (for I perceive there is great expecta- +4 
tion this day from this cauſe) I hope, II ſay, you will abo- 
minate any man that ſhall offer at any ſuch like thing. In- 
deed we live in an age where all forts of faction and rebel- 
lion is countenanced, magiſtrates reviled, and ſcandaliaed by 
ſome perſons, who think they have authority ſo todo. It 1s 
juſt like ſuch another kind of religion, which ſome have 
now of late taken up, that rather than they will be thought 
to turn fanaticks, they will turn plain atheiſts, and others, 
who ſcorn to be either, downright rebels. This book 1s 
as baſe a piece as ever was contrived in hell, either by 
papiſts, or the blackeſt rebel that ever was : it ſeems to carry 
with it a fine character, and has a figure of all plauſibic 
obedience to the crown, to wit, An Appeal, &c. for the 
preſervation of his Ro perſon, liberty, property, and 
the proteſtant religion.” But if any of you have ſeen it, | 
hope you will be ſo far from giving any countenance to. 
it, as that you will, with me, think it is ſo far from 
tending well to the government, that it is only deſigned 
to rake up all ſedition and rebellion, and the vey 
worſt of all rebellion. I muſt confeſs, I would rather 
have believed that it was only the [fake of lucre made 
him do what he did, for that would have ſomewhat extenua. 
ted his crime, if he had not read it firſt ; but then to mu 
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have it printed, and expoſed to ſale, &c. this is a great aggra- | 


n. | | | 
If the ſame fort of inſinuation had been uſed towards 
any private tradeſman, as hath been offered to the king and 
magiſtrates, I believe there is no man but would fay, that ere 
this time he might have hid his head. ; ES; 
But difſemblances of pretences for the fake of the pro- 
teſtant religion now-a-days in his ſhop will paſs well enough, 
and perſons can tell you there how far you may go from 
hence to Rome with ſafety ; and after they have blackened” 
their mouths with tobacco and ſmoke, and do not rail againſt 
the church and government, they are looked upon ſtraight as 
no proteſtants. | | : | 
ut ſtill as to this perſon, the farther to urge it, by way of 
aggravation upon him, he could vauntingly make his boaſts, 
when it was put home to him, Why he would venture to 
do ſuch things, &c ? That he had above a thouſand perſons 
who would ſtand by him in whatſoever he did. * 
I. C. J. Scroggs. There was hardly ever any book mare 
pernicious to ſet us together by the ears than this, nor any F 
thing a greater incendiary ; one can hardly write a worſe— _ 
Says he, We in the country have done our parts in 
chuſing, for the generality, good members to ſerve in par- 
lianient ; but if (as our two laſt parliaments were) they muſt 
be diſſolved, or prorogued, whenever they come to redreſs 
the grievances of the ſubject, we may be piticd, but not 
blamed, If the plot takes effect, (as in all probability it 
will) our parliaments are not then to be condemned, for that 
their not being ſuffered to fit occaſioned it.” "7 10h 
So that here is a ſly way of caſting it upon the king him- 
ſelf, And if it be not downright treaſon, I am ſure it is juſt 
fpon the heels of it, It is a moſt abominable piece. 
Three witneſſes proved the defendant's ſelling the book; 
and a fourth depoſed, that the defendant was eſteemed an 
anabaptiſt ; and that when he was queſtioned by the com- 
pany of ſtationers, for ſelling ſuch ſcandalous books, he an- 
ſwered, He had ſeveral thouſands to ſtand by him. FE. 
The defendant's counſel admitted he fold the book, but 
ſaid he did not do it maliciouſly : he ſaw the book about 
town, and bought a parcel of them, hoping to get money by 
them in his way of trade ; but had no intention to ſcanda- 
lize the king or government, and called two of his neigh- 
bours to teſtify he was a peaceable man, and not uſed to ſpeak” 
Ulreſpectfully of the government. * T9 
Ld. Cb. 7uft. Becauſe my brother ſhall be ſatisfied with the 
opinion ot all the judges of England, what this offence is, 
| X | which 
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which they would inſinuate, as if the mere ſelling of ſuch 8 
book was no offence : it is not long ſince, that all the ju 
met, by the king's command ; as they did ſome time gs 
too : and they both times declared unanimouſly, That all 
perſons that do write, or print, or fell any pamphlet, that is 
ſcandalous either to 3 or private perſons; ſuch books 
may be ſeized, and the perſon puniſhed by law: that all 
books, which are ſcandalous to the government may be ſei- 

ed; and all perſons ſo 2 them, may be puniſhed, 
And further, That all writers of news, though not ſeanda- 
lous, ſeditious, nor reflective upon the government or the 
ſtate; yet if they are writers (as there are few others) 
of falſe news, they are indictable and puniſhable upon that 
account. | : 

So that your hopes of any thing of that kind will be vain; 
for all the judges have declared this offence, at the com- 
mon-law, to be puniſhable in the ſeller, though in the 
way of his trade : the books may be ſeized, and the perſon 
puniſhed. . c 
Ass ſor this book, in particular; you can hardly read a 
more baſe, and pernicious book, to put us all into a flame: 
it gives you ſuch incitements, and ſuch baſe encouragements, 
with ſuch reflections upon all ſorts of perſons, (for I have 
ad it upon this account) that I think there can ſcarce be a 
worſe made. He would fet up another man, that has no 
itle to the crown; for (ſays he) « the greateſt danger aceru- 
ing to your perſons, as well as to the whole kingdom, u 
the king's untimely death, will proceed from a confuſion, 
and want of ſome eminent and intereſted perſon, whom you 
may truſt to lead you up againſt a French and Popiſh army: tor 
that which purpoſe, no perſon is fitter than his grace the duke 
of Monmouth; as well for quality, courage, and conduct, as 
for his life and fortune depends upon the ſame bottom with 
yours, He will ſtand by you; and therefore, you ought to 
ſtand by him. And remember the old rule is, “ He who 
hath the worſt title, ever makes the |beſt king ;” as being 
conſtrained by a gracious government, to ſupply what he 
wants in title: that inſtead of God and my right: his motto 
me be, God and my people.” He ſays, © Such a one would 
| make a better king; for, as you ſce; the worſe the title, 
the better the king. A king with a bad title, makes a bei. 
ter king, than he that hath a good one; for he ſhall be ob- 
liged to comply with, and will humour the people, for want 
of a title.” A thing, which is of the baſeſt nature that ca 
be: and yet this man, muſt give money to haſten the print 


ing of ſuch a book: and he had ſeveral quires of them oe 
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ſhop. Except the writer of it, there cannot be a worſe man 
in the world; who, for trivial . will neglect the peace 
and quiet of his country, and ſet us all together by the ears 
for a groat. And, Mr. Harris, if you expect any thing in 
this world, of this kind of favour, you muſt find out the 
author; for he muſt be a rebellious, and villainous traitor: 
for, though he ſeems to inveigh againſt popery, it is only 
to be a rebel. And certainly, he has rejected all the laws 
of God, and all obedience that man requires: and profaned 
all holy writ. He is ſomebody, wheſe fortune does not 
ſuit with his condition: and who, becauſe he is not at cafe. 
and quiet himſelf, will let nobody elſe be fo neither, . 
3 to the jury, who preſently withdrew. ] 
You have nothing more to do, but give your verdict ; 
If there be any thing in law, let me know it, you go 
out. | 5 
Then one of the jury aſked my lord, if they might not 
have the book with them, which was there in the court 
and it was anſwerd in the negative. | ; 
Before the jury went out, Mr. Harris would fain have 
ſpoke to them for himſelf, but it was not permitted him. 


Then, after a little while tarrying, they returned 
> | whe bar. | 4 


And being, as is uſual, aſked if they were agreed on 
their verdict, and who ſhould ſpeak for them ; they anſwer- 
ed, yes; and appointed their foreman, who ſaid he was 
guilty of ſelling the book. 3 | | 
At which there was a very great and clamorous ſhout. 
Lord chief juſtice ſaid, that was not their buſineſs, 
they were only to determine whether barely guilty, or 
. 7 | | 
| - The recorder would have had them given their verdict 
by the poll, but they all unanimouſly cried out, they were 
all 19. and then the foreman gave the verdict again, 
uilty. | 

Mr. Recorder then prayed, he being for the king, that 
r. Harris might ſtand committed ; who was thereupon 
ny delivered to a Tipſtaff, to be carried to the King's- 


Mr, Harris earneſtly beſeeched his lordſhi „ that le: 
9 be ſent to any A priſon, and named Newgate three 
* our times, but it was not granted him: thereupon he 
id, I hope God will give me patience to go through it. 

| | X 2 Then 
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Then my lord chief juſtice ſpake to the jury to | 
, this effect. ; F hd 2 


I am ſorry you gave countenance to this cauſe ſo much, as 
to ſtir from the bar, when the evidence was fo full, and 
when I told you plainly, not only my opinion, but likewiſe 

that of all the judges of England, that ſelling this book was 
an offence at the common law, for which they ought to be 

niſhed: and yet with your ſcruples, you Sire ol party 

with their hollows, and ſhoutings) to take advantage; 
though you did mean upon the matter|the ſame thing then, 
you do now, yet you ſee, upon every little occaſion, when 
a thing ſhall ſeem to thwart the government, how ready 
they are to ſend up their loud hollowings. It was not {6 
prudently done as might have been done. | 

We had need look about us, for if at ſuch a time, and 

for ſuch a baſe book, ſuch clamorous noiſes ſhall be made, 
what ſhall become of us? our lives and fortunes are at ſtake, 
Would I knew ſome of thoſe ſhouters, I would make them 
know, I would puniſh them: J am incenſed in the behalf 
of the government, and of all our lives and fortunes, that 
ſuch ſhall go unpuniſhed. | 
He aftetwards received ſentence in the Court of King's 

Bench, to pay 500l. fine: ſtand on the pillory an hour; and 
find ſureties for his good behaviour for three years; and had 
it not been for Mr. Juſtice Pemberton, the chief juſtice would 
have added, that he ſhould be publickly whipt. Sur 
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The TRIAL of Colonel ALGERNON SIDNEY, 
at the King's-Bench, for High-Trealon, 
November 21, 168g. Mich. 35 Car. II. 


N the 7th of November Algernon Sidney, Eſq ; was brought 

do the bar of the Court of King's-Bench, and the indid- 
ment read which charged him as a Fo ſe traitor againſt Char 
II. king of England, with compaſſing and conſpiring bus 

death, and the ſubverſion of the government, and to 

end aſſembling and conſulting with other traitors, on the 30 
of June, at the pariſh of St. Giles's in the Field, in the count 

„f Middleſex, how to fulfil and execute the ſame: and 1 
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he ſent one Aaron Smith into Scotland to invite the malecon- 
tents in that kingdom to join with the ſaid Engiiſb traitors, 
to perpetrate the ſaid treaſons. And it further charged, 
that in order to accompliſh his traitorous purpoſes; and to . 
perſuade his majeſty's Engliſb ſubjeas, that it was lawful to 
riſe in rebellion againſt him: did at the ſame time, compoſe 
and write a falſe, ſeditious, and traitorous libel, wherein a- 
mong other thin were contained the following words, viz. 
.« The power originally in the people of England.is delegated 
unto the parliament, he (the moſt ſerene lord, Charles II. now 
king of England, meaning) is ſubje& unto the law of God, as 
he is a man to the people, that makes him a king, inaſmuch 
as he is a king, the law ſets a meaſure unto that ſubjection, 
and the parliament judges of the particular cafes thereupon _ 
ariſing, he muſt be contented to ſubmit his intereſt unto _ 
theirs, ſince he is no more than any one of them in any 
other reſpe& than that he is, by the conſent of all, raiſed 
above any other; if he doth not like this condition, he may 
renounce the crown; but if he receive it upon that condi» 
tion (as all magiſtrates do the power they receive) and ſwear | 
to perform it, Fe muſt expect that the performance will be 
exacted, or revenge taken by thoſe that he hath betrayed.” _ 
And that in another place in the ſaid falſe, ſeditious, and 
traitorous libel, among other things, theſe falſe, ſeditious, 
and traitorous Engliſh tentences are contained (that is to ſay). 
« We may theretore change or take away kings, without 
breaking any yoke, or that is made a yoke which ought not 
to be one, the injury is therefore in making or impoſing, and 
there can be none in breaking it,” againſt the duty of his al- 
legiance, againſt the peace of the {aid now lord. the king, 
his crown and dignity, &c. and againſt the form of the 
ſtatutes in this caſe made and provided, &c. 
Clerk. How ſayeſt thou? Art thou guilty of this high 
treaſon whereof thou ſtandeſt indicted, or not guilty? | 
Ci. Sidney. My lord, I find here a heap of things put to- 
ether, diſtinct in nature one from another, and diſtinguiſh- 
ed by law; and I do conceive, my lord, that the indiQ- 
ment itſelf is thereupon void, and I cannot be impeached 
upon it, | 
L. C. J. Zefferies, We are not to admit of any diſcourſes, 
— = anſwer the queſtion, whether you be guilty or not 
ilty. 5 
Ar. Att. Gen. If he will demur, my lord, we will give 
him leave. . | | Sy 
Gil. Sidney. I preſume your lordſhip will direct me, for 
am an ignorant man in matters of this kind, I "= 
ne 1 7 


dh. L.A 8 * * 


294 TREASONABLE AND SEDITIOUS 


eaſily be ſurprized in it, I never 'was at a trial in my life of | 
any body, and never read a law-book. V 
E. C. J. Becauſe no priſoner under your circumſtances is 


| to have counſel,* but in ſpecial caſes to be aſſigned in mat- 


ters of law, the Court is bound by their oaths and duty of 
their places, that they ſhall not ſee any wrong done to you; 
but the buſineſs that we are to tell you now is, you are to 
gu guilty, or not guilty,' or demur, which is a confeſſion. 
n point of law.” . + BON 
Cl. Sidney. Under favour, my lord, there may be indiQ- 
ments that are erroneous, and if they are erroneous and 
vitious, they are null, and ought not to be anſwered to. 
Mr. 9.20% Withins. If you pleaſe to demur to it you ſhall 
have liberty to make any exceptions. . 
Col. Sidney. T do not demur, it is only exceptions. | 
think in matters of life, a man may give his exception: 
to the bill, and plead not guilty afterwards. I am ſure in 
Sir Henry Jane's caſe the Court ſaid it, and offered him to do 
it; that which, under favour, I hope to do. : 8 7 


In caſes of treaſon counſel are now allowed. | See ante, p. 211. 
A Demurrer is an iſſue on matter of law, which in the courſe of ju- 
gicial proceedings may be tendered by either party, and the meaning of 
it is, that there is ſome defect, or that admitting the facts to be ſlated, 
yet that in point of law no injury has been dne, &c. and this is a 
queſtion that muſt be determined by the judges. | A Demurrer is incident 
to criminal caſes as well as civil, when the fact as alleged is allowed 
to be true, but the priſoner joins iſſue upon ſome point of law in the in- 
diftment, by which he inſiſts that the fact, as ſtated, is no felony, tre- 
fon, of whatever the crime is alleged to be. Thus for inſtance, il 
man be indicted for felonioufly ſtealing a greyhound ; which is an animal 
in which no valuable property can ny Se x and therefore it is not felony, 
but only a civil 6 tak to ſteal it: in this caſe the party may demur to 
the indictment; denying it to be felony, though he ms 5x the act of 
taking it. Some haye eld, that if, on demurrer, the poiſſt of law be 
| adjudged againſt the priſoner, he ſhal: have judgment and execution, 2 
if convicted by verdict. But this is denied by others, who held, that in 
ſuch a caſe be ſhall be directed and received tg plead the general iſſue, 
not guilty, after a demurrer determined againſt him. hich q_—_ 
the more reaſonable, becauſe it is clear, that if the priſoner freely dil 
covers the fact in Court, ind refers it to the opinion of the Court, whe: 
ther it be felony or no; and upon the fact thus ſhewn it appears to 
felony ; the court will not record the confeſſion, but admit him after- 
| Wards to plead not guilty. And this ſeems to be a caſe of the ſame 1 
ture, being for the moſt part a miſtake in point of law, and in the cove 
duct of his pteading ; and, though a man by miſpleading may in ſome 
caſes loſe his property, yet the law will not ſuffer him by ſuch niceutes io 
Joſe his life. However, upon this doubt, demurrers to indiftments Tt 
ſeldom uſed: ſince the ſame advantages may be taken upon a plea of o 
ilty ; or afterwards, in arreſt of judgment, when the verdid has elle 
liſhed the fact. 4 Black. Comm. 333, - | SY 
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. £; C FiYou mult pleadjor demur, To nh ee, > 
Cal. Sidney. My lord, if T: put in exceptions to the bill, * 
do not plead, 'till thoſe exceptions are over-ruled. This 
was in the caſe of Sir Henry Vane. Oo 
L. C. F. Sir, I muſt tell you, you muſt either plead or 
demur. MEE 1 | 2 95 e 
Gl. Sidney, My lord, there are in this indiament ſome 
treaſons or reputed treaſons, that may come within the ſta- 
tute of the 13th of this king, which is limited by time, the 
proſecution mult be in ſix months, and the indictment. with- 
in three. Now, my lord, if that this buſineſs that is menti- 
oned, be above fix months before my commitment, or a- 
bove three before the indictment, I think, under favour, I 
ought not to anſwer theſe matters 
C. J. You are miſtaken in the law. That will be 
ſaved when the fact comes to appear. If they allege the 
thing to be at a time, which according to that allegation 
would maintain the indictment, if upon the trial, it appear 
otherwiſe, the Court is bound to take notice of it when you 
come to your trial, but we are not bound to examine that 
before you have pleaded. CC 
Cl. Sidney. My lord, every body will acknowledge, that 
there have been, or may be, vitious indictments. Now if 
I plead to an erroneous indictment, and am acquitted, I may 
be indicted again, Bills of attainder have been upon errors 
in original indictments, as that of the duke o * 
Now it there be here ſeveral things diſtinct in nature, diſtin, 
guiſhed by law, that are put together, it is impoſſible to 
make a poſitive anſwer to any one. If any one ſhould tell 
me, that I by myſelf, or by others, by ſword or by piſtol 
conſpired to kill the king, I can ſay, d did-it, or 7 did it 
not. If any one ſay, I have levied war, and by ſeveral acts 
undertake to prove I have done it, I can ſay I have done 
it, or I have not. But here I do not find any thing ſpecifi- 
ed, or can tell upon what ſtatute I am indicted, 1. pray I 
may ſee the record. - THE 90 
JL. C. J. That we cannot do*. You ſhall hear it read 
gan if you will, if you think it to be a void indictment, 
demur to it if you will OL | V Af wow 
Gil. Sidney. My lord, I defire you to accept of this, 
(ſhewing a 8 | one "4:74 7% 5 
JL. C. What is it? put in what plea you ſhall be ad- 
rs das if you put in a ſpecial plea, and Mr, Attorney 
ou m ; 
—_ the 8. ay have ee of nd and by oats 1g 


Tua lav is now otherwiſe, See ante, p. 245- 
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Ol. Sidney, I cannot make any objection to the bill after 
1 have pleaded, Not guilty, for I accept the bill thereby to 


= If you can aſſign any matter of law, do. But 
otherwiſe what a kind of thing would it be? All criminals | 
would ſay, in all cafes, I doubt whether the bill be good or 
bad. And after I have thus conſidered of it, I will plead. 
You are miſinformed, and this the Court tells you as a du- 
ty incumbent on them. 5 ä 
Mr. Fuft. Withins. If you demur, and ſhew what your 
eauſes are, we will aſſign you counſel. | 
Col. Sidney. I deſire you would not try me, and make me 
to run in dark and ſlippery places, I do not ſee my way. 
I. C. J. Do not apprehend yourſelf| to be fo, as if the 
Court would run you on any inconvenience. But they are 
bound to ſee the methods of juſtice| preſerved, they are 
thoſe that you, and all the king's ſubjects are bound to con- 
form to. If any one of us were in the ſame condition, we 
- muſt obſerve the fame methods of law.-! | 
Q. of Cr. Art thou guilty or not guilty ? | | 
Col. Sidney. Then pray, my lord, will you tell me this, 
Ts it trua that a man, how vitious ſoeyer an indictment is, 
muſt anſwer or demur to it ? | 
L C. J. He muſt either anſwer or demur. 
Cu. Sidney. Are there no exceptions to be admitted? 
I. C. J. None: and if you do not do the one, or the 
other, 3 paſſes, as if you had pleaded guilty. 
Cal. Sidney. Here is — | 
Mr. Fuft. Withins. Will you ſtand by it? conſider your- 
felf, and your life : if you put in that plea, and Mr. Attor- 
ney demurs, if your plea be not g your life is gone. 
. Pray, my lord, give me a day to conſider 
it. | . 
I. C. J. No, we muſt not introduce new methods or 
forms for any body. The ſame caſe that is with you may 
be with other e | 
Col. Sidney, My lord, I do not pretend to any raph f 
What is law, and due to every man upon Eugliſb ground. 
would be very ſorry to do that which may be hurtful. 
. C. J. You have the rule of the court. You mult do 
one or the other. Call him to it. 
Cal. Sidney. I deſire this may be read. ¶ Shewing the ſame 
parchment. | ETA 
I. C. F. It ſhall not be read unleſs 


u put it in as a plea. 


Mr. Lal. Gen. I muſt do my duty. Mr. Hilkams exceeds 
his liberty, he informs the priſoner ſeveral things. 4 i 
| | {4 57 x0 2 * bane 
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Ir. Williams: I only ſaid, if it was a plea, put it in, Mr, 
Attorney can hear all I fay. [Whereupon Mr. HFilkams . 
was reproved by the Lord Chief Juſtice. ] 3 
Ci. Sidney. 1 only give it as exceptions to the bill, 
Cl. of Cr. Art thou guilty or not guilty ?. e 
Cl. Sidney. If any one ſhould aſk me any particular thing, 
] could tell how to anſwer. | h 74 
L. C. J. He aſks you a particular thing. It is the duty 
of the Court to pronounce judgment, if you do not plead. * 
Cl. Sidney. Why then, it you drive me upon it, I muſt 
lead. N * 
g I. C. J. I am ſure there is no gentleman of the long robe 
would put any ſuch thing into your head. There was ne- 
ver any ſuch thing done in capital matters. N 
(Cal. Sidney. * lord, I am there indicted for conſpiring 
the death of the king; I have not conſpired the death of the 


king: I am there indicted for levying of war; I have not 
done that: I am indicted for having invited in others of 
another nation; I have not done that neither: J am there 
indicted to have written a feditious hbel to ſtir up the ſpirits 
of the people againſt the king ; I have not written any thing 
to ſtir up the 4 1 againſt the king. 5 ; 


IL. C. J. We are not to hear all this, you muſt plead as 
other people, or elſe in plain Engliſb we will pronounce ſen- 
tence, We ought to give all men ſatisfaction that will be 
2 but if they will not be directed we cannot help 
that. | | | 
Cl. Sidney. My lord, if you put me upon this inevitable 
neceſſity, it lies upon you; I muſt plead then. he 

Cl. if Cr. Art thou guilty, or not guilty ? 

Cl. Sidney. Not guilty. e | 

J. C. J. If you be not guilty, I pray God you may eſcape. 
Ar. Att. Gen. My lora, will you pleaſe to appoint a day 
tor his trial, that he may take notice of it now ? 

JL. C. J. What time would you have? 5 
— Gen. A week's time, do you think that will be 
enough: | 8 
: og Sidney. No, pray, my lord, give me a fortnight's- 

"8 2 5 

Mr. Att. Gen. I will not oppoſe it. | 

Ci. Sidney, In the next place I deſire a copy of the in- 
dictment, | | | e 

J. C. J. We cannot grant it by law. EL | 

Cl. Sidney. I defire 1 — — to give me counſel. 
1. c. J. We cannot do it; if you aſſign us any particular 

; | | © point 


* 


* 
. 
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point of law, if the Court think it ſuch a point as may by 


worth the debating, you ſhall have counſel : but if you aſk 
for counſel for no other reaſon than becauſe you aſk it, we 


muſt not grant it. The Court is bound to ſee that nothi 


be done againſt you, but what is according to the rules of 


law. I would be very loth to draw the guilt of any man's 


blood upon wo. 5 

. Cal. Sidney. Has not every counſel ? 
Fo . 52 No. : k 7 

Al. Sidney. I have ſeveral points of law. 
L. C. F. Tell us them. 


ul. Sidney. My lord, will ＋ oblige me that am an igno. 


rant man, and confeſs myſelf ſo, upon hearing my indi&- 
ment for things I know not of, a long thing, preſently to 


raiſe a point of law. | 
L. C. F. It is not we oblige you, Mr. Sidney, it is the 


law obliges you. We are the miniſters of the law, it is the 
law ſays we are not to allow you counſel - without making 


un objections, that the Court may underſtand whether it 
be fit: it is the law ſays we may not allow you a copy of 
the indictment. Therefore do not go away and ſay that we, 
as men ſitting here, impoſe upon you, ve fit here only to 
adminiſter the juſtice of the nation. 

Mr. Fuft. Withins. Sir, you will have a fortnight's time 
to conſider of objections in law, | 

L. C. F. If you will have it read, you ſhall. Thoſe 
things that you may have by law, God [forbid but you ſhould 
have the benefit of them. | Hi 

Cal. Sidney. I deſire, my lord, to hear it read again. 

Mr. Ait. Gen. Would you have it read in Latin? 
Col. Sidney. Yes, if you pleaſe, I do underſtand 2 little 


Latin, 


Then the indictment was read in Latin. | 


Col. Sidney. What is that ſtatute? | 

L. C. F. When you come to your trial, Mr. Attorney 
will tell you what ſtatute he goes upon. And he may give 
in evidence any act of parliament that comprehends 
treaſon. Hoy 

Col. Sidney. Methinks he ſhould ſay what ſtatute he goes 
upon. h | 
- Mr. Juſt. Withins. Sir, would you have a new indictment 
or you? 4s 1 
1 J. He muſt take notice of his trial this day oh 
| : nm * 


* 7 
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night, Lieutenant of the Tower, you may take the priſo- 
ner back again, d . e 4 renee 


. 'Then the Lieutenant of the tower took away his priſoner, 


— —— H— 99 . 
ON the 21ſt of November, 5 Sindey, Eſq; was brought 
to the bar of the Court of Ling Bench, he deſired pen, 
ink and paper, which were granted him. And he alſo de- 
fired, that two perſons, (viz.) Mr. Vynn and Mr. Gibbs, 
might write for him, which was alſo allowed by the Court. 
]. Sidney. My lord, when I was laſt here before your 
lordſhip, I did defire a copy of my indictment, and I thought 
the law did allow it me. But being in an hurry, carned 
firſt to a tavern, then led through ſoldiers, and ſurprized 
abſolutely, I could not give that reaſon why I thought the 
law allowed me a copy, My lord, I was denied a copy, 
and thereby I was deprived of the benefit of a ſpecial plea 1 
deſigned to have put in. This would have been a great 
help to your lordſhip, and to me; the denial of which 
hath been a great prejudice. * Now, my lord, that which L 
thought was law then, I think I can give a better teſtimony 
that it is ſo now upon the ſtatute of 46 Edw. III. wherein 
it is expreſſed, that tout partes & tout gents, that is, all peg- 
ple ſhall have a copy of every record; and it enumerates 
ſeveral matters, as well that againſt the king as other people. 
This is a general law till in force : my Lord Strafford had 
a copy, and my Lord Strafford and the lords in the Tawer 
had copies of their indictments. And, under favour, I 
think it was never more neceſſary than to me, there never 
having been, perhaps, a charge ſo long and ſo confuſed, 
Now, my lord, I have a copy tranſcribed of this ſtatute. 


(Shewing a paper. 


Ld. Ch. Juſt. Fefferies. We remember the law very well. 
Mr. Sidney did move for a copy of the indictment, and the 
Court denied him then, and ſo ſhall now. And yet all 
this while we ſhall deny you nothing that is law. You ſhall 
have the right that becomes a ſubje& in your condition. 
And we mutt tell you, that notwith anding all that caſe we 
ought not to have given you ſo much favour (perhaps in 
ſirictneſs) as we did. And becauſe you did particularly take 
notice ot the caſe of Sir Henry Vane laſt time, I will ſhew. _ 
you the Court did indulge more to you than was done to 
perſon. In Sir Henry Vane's caſe, by the opinion of Xs 
; 2 25 „„ 8 ; , 


then come to ſhew you what ſhare 
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the judges, it was declared, that no copy ought to be given, 
. whole, nor any part of the — 8a, 
cept they ſnew matter of law. But your counſel, fince you 
went away, moved for the copy of the indictment; and to 
ſatisfy them, I directed the caſe that you took notice of to 
be read in the Court: and I thought they had been ſuff- 
ciently ſatisfied. You had the inditment read to you in 
Latin, which was denied in the caſe of Sir Henry Vane. And 
there is a later caſe known to moſt perſons here. By the 
opinion of all the judges of England, a copy of the indiQ. 
ment was denied to my lord _ Therefore arrai 
him upon the indictment: we muſt not ſpend our time in 
diſcourſes to captivate the people. ; | 

Cel. Sidney. Is not this a good law, my lord? [Holding 


out the paper. | | 
L. C. F. You have the rule of the Court. 


Mr. Juſt. Withint. Any thing the law will allow you, you 
ſhall have; but I am ſure if you did adviſe with your coun- 
ſel, they muſt tell you the ſame thing. | | 


The charge _ opened, 
Mr. Att. Gen.* My lord, and you gentlemen of the jury, 


the priſoner at the bar ſtands indicted pf the higheſt crimes, 
the conſpiring the death of the king, and the overthrow of 
the Engl/h monarchy. Gentlemen, we ſhall uſe this method 
in our evidence. We ſhall ſnew by many witneſſes, that 
there was a deſign of raiſing and making a rebellion within 
this kingdom. For, gentlemen, you muſt take notice, and 
I think there is no Engliſpman but does believe, that for ſe- 
veral years laſt paſt a deſign was laid, and for that pur- 

ſe ſeveral ſecret infinuations were made uſe of, and public 


ibels ſpread abroad to perſuade the people, that the king 
was introducing arbitrary power, that| he ſubverted all thar 


rights, liberties, properties, and whatever was dear to them. 


ey endeavoured to make the world believe the king 
was a papiſt. And when, gentlemen, by ſuch {tratagems 
they had worked upon many incautelous perſons, when they | 
thought they had gotten a ſufficient party, then there was 
a deſign of an open riſing, (for they thought all things 
were ripened) and that was to be in| ſeveral parts of the 
kingdom. Some perſons, to effect this deſign, were for 3 
preſent aſſaſſination of the king. Others would do it in 2 
more fair and gentle way. They thought it below perſons 
of that great quality as the priſoner is, and therefore were 
— it by open force. |. 
When we have given that general evidence, we ſhall 
d part the had 


| Sir Robert Sawyer, 
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had in this deſign. For certainiy he was looked upon as 2 
very eminent perſon, whoſe education abroad,- and former 
praQices at home had rendered him fit to adviſe and pro- 
ceed in ſuch affairs. We ſhall you when theſe matters 
were Tipe, this gentleman was of the council of ſtate, of the 
Gx that were to manage this matter of the riſing. We ſhall 
ſhew the ſeveral conſultations they held; one at Mr. Hamp- 

dens houſe, another at the houſe of my Lord Ruſſe]. There 
we ſhall acquaint you what debates they had; for they 
acted like ſubtile men; and there they debated, whether 
the riſing ſhould be firſt in the country or city, or both to- 
gether. They came to a reſolution it ſhould be in both 
places at once. Then, when _ had afferted that point, 
they came to conſider the time of riſing; and upon that 
they thought fit to call in aid of Scotland firſt ; and that 
was this gentleman's particular ee For he, og | 
man of great ſecrecy, was to fend an emiffary into that 
kingdom, and invite ſome perſons over to treat with them 
about it. We ſhall prove that an emiſſary was ſent, and this 
entleman gave him a conſiderable ſum to bear his charges. 
e ſhall prove that ſeveral Scotch gentlemen, in purſuance 
of this reſolve, came here to treat with this great council of 
ſtate, about this affair: and ſhall make it appear to you, 
that as ſoon as ever the leaſt diſcovery of the plot was, theſe 
perſons concealed themſelves and withdrew, as the reſt of 
the plotters that have fled from juſtice. | | 
Gentlemen, this was not enough tor this gentleman to 
conſult on theſe ſeveral paſſages, but to demonſtrate to the 
world, that his head and heart was entire in this fervice, 
and that he might carry it on the more effectually, he was 
at this very time, when this emifſary was gone into Scotland, 
reparing a moſt ſedirivus and traitorous libel ; we inſtance 
in ſome PR words of it; but we thall ſhew you, that 

the whole deſign of this treatiſe is to perſuade the le of 
England, that it is lawfal, nay, that they have a right to ſet 
alide their prince, in eaſe it appear to them, that he hath 
broken the truſt laid upon him by the people. Gentlemen, 
he does uſe in that treatiſe ſeveral arguments drawn from the 
moſt rebellious times that ever were in Englund, from the 
late rebellion {I muſt needs uſe the word, riotwithſtanding the 
act of oblivion, when a gentleman ſhall now attempt to do 
theſe things for which he was pardoned then) and from other 
ingdoms were rebellion hath been proſperous againſt prin- 
ces. Then he falls to reaſoning, nd uſes great reaſon in the 
caſe, that all the power of the pxince is originally in the 
people, and applies that diſcourſe, that the power of the 
e ; 1, my 
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king was derived from the people upon truſt, and they had 

already declared the king had invaded their rights, 17 

fore he comes to — they: 7 aſſume that original 
e 


power they had conferred. And he tells the king, that j 
no hard condition; if he thinks it ſo, he ſhould nem, Bam his 


crown, if not, he threatens the condition would be exacted, 
or otherwiſe ſhould be revenged by thoſe he had betrayed ; 


and who but this gentleman and his| confederates, that 
thought himſelf not only able to govern this nation, but ma. 
ny monarchics, ſhould call him to account for it? For he 
lays down this principle, that though all the people do riſe 
againſt their prince, it is no rebellion, | The whole book is 
an argument for the people to riſe in arms, and vindicate 
their wrongs. He lays it down, „ That the king has no 
authority to diflolve the parliament ; hut it is a parent the 
king hath diſſolved many; therefore he hath broken his 
_ and invaded our rights.” And at laſt concludes with 
that paſſage laid in the indictment, © We may therefore 
ſhake off our yoke; for it is not a yoke we ſubmitted to, 
but a yoke by tyranny (that muſt be the meaning of it) they 


have impoſed on us. ; 
Gentlemen, if we prove all theſe matters to you, I doubt 


not you will do right to the king and kingdom, and ſhew 


your abhorrence of thoſe republican principles; which, if 
put in practice, will not only deſtroy the king, but the beſt 


monarchy in the world. ä 
The witneſſes being called, Colonel Rumſey and Mr. As 


gave a general account of the plot; but ſaid nothing againſt 


the priſoner in particular, but what they had by hearſay; 
of which the priſoner complaining, and urging that this was 
done with a deſign to prepoſſeſs the jury, he was anſwered, 
that this was the practice at the lord 87afford's trial; and at 
all the trials for the popiſh plot, when his friends had the 
direction of the proſecution. | | 
1 hen the lord Howard was ſworn, and depoſed, that the 
principal conſpiators agreed, the preceding month of Ja- 
| |, or council of ſix 
in order to prepare matters for an inſurrection ; and that 
the members of this cabal were the duke of Monmouth, the 


lords Eſſex and Ruſſel, Mr. Hampden, the witneſs, and colo- 
nel Sidney, the pritoner : that theſe gentlemen had a meeting 
at Mr. Hampden's houſe, the latter end of January, and con- 


ſidered when, and where, ic was proper to begin the inſur- 


rection; and what magazines and money would be wanting 


to carry on the enterprize. That about a fortnight or three 
weeks after, the ſame cabal had a meeting at Southamptmn 
houſe (the lord Ruſſel), and it being debated what an = 
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| uld give to thoſe who demanded a reaſon for the in- 
2 and whoſe aſſiſtance they expected, it 
was agreed, to reſolve all into the power of the parhament 5 
and declare, They intended nothing but the public good. 
That they alſo conſidered the ſettling a good underſtanding 
with the lord Argyle, and ſome leading men of the kingdom 
of. Scotland; and the inviting them to join with the Engliſh. 
conſpirators. And it was agreed to diſpatch Aaron Smith to 
Scotland, to negotiate that affair; and to ſend a letter by him 
to Sir John Cackram, under the diſguiſe of providing for a 
lantation in Carolina. That he ſaw the priſoner (colonel 
Sidney), afterwards, put fixty guineas in his pocket, which 
he told the witneſs (lord Howard) were for Aarm Smith, 
After this, he told him Aaron Smith was gone, and he had 
heard from him from Newcaſtle. : | | 
The Court demanding of the priſoner, if he would aſk. 
this witneſs any queſtions? He anſwered, He had no queſti- 
ons to aſk him. | | Yo, 
Sir Andrew Foſter being ſworn, depoſed, that Sir John 
Cichram, and the two Campbels, came up from Scotland to 
Landen laſt ſummer; and that Sir John, when he was taken, 
pretended they came up about making a purchaſe in Carolina. 
Sir Philip Llyde depoſed that the treaſonable libel, laid 
in the indictment, was found upon a deſk in the priſoner's 


ltudy, - 

Mr. Shepherd and Mr Carey depoſed, that they had ſeen 
the re hand to ſeveral bills of exchange, and believed 
the libel to be written by the ſame _=— priſoner's) hand.” 

Coke depoſed, that he had never ſeen colonel S:dney write; 
but he had ſeen ſeveral notes that came to him, with en- 
dorſements of his name, and they had paid them: and the 
writing was like this; nor were they ever called to account 
for miſ- payment. 5 
Then Mr. Attorney deſired the libel might be read. 
Ci. Sidney deſired it might all be read. e | 
The Chief Juſtice told the priſoner, Mr. Attorney muſt 
have what part he deſired read; and then he (the priſoner) - 
ſhould have what part he defired read afterwards. | 

Mr. Att. Gen. Beg 
ſurdity in this becauſe it was their own caſe.” 

Clerk reads. WL | 5 
ndly, There was no abſurdity in this, though it 
was their own caſe, but to the contrary becauſe it was 
their own caſe, that is concerning themſelves only, and they 
ad no ſuperior. They only were the competent judges, 
they decided their controverſies, as every man in his own . 

family 


in there. Secondly, There was no ab- 
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family doth, ſuch as ariſe between him and his children, and 
his ſervants. This power hath no other refle&ion than 
what is put upon it by the municipal law of the country, 
where any man, and that hath no other force, than as he i; 
underſtood to have conſented . unto it. Thus in Englund 
every man (in a degree) hath a right of chaſtiſing them; 
and in many places (even by the law of God) the maſter 


bath a power of life and death over his ſervant: it were: 


moſt abſurd folly to ſay that a man might not put away, or 
in ſome places kill an adulterous wife, a diſobedient ſon, or 
an unlawful ſervant, becauſe he is party and judge, for the 
caſe doth admit of no other, unleſs he hath abridged his 
own right by entering into a ſociety where other rules are 
agreed upon, and a. ſuperior Judge conſtituted, there being 
none ſuch between king and people: that people muſt needs 
be the judge of things happening between them and him 
whom they did not conſtitute, that they might be great, 
orious and rich; but that they might judge them, and 
t their battles; or — good ſunto them, as they 
ſhould direct. In this ſenſe, he that ig ſingulis Major, and 
ought to be obliged by every man, in his juſt and lawful 
commands, tending to the publick gogd; and mult be ſuf. 
fered to do nothing againſt it, nor in any reſpect more than 
the law doth allow. | | | 
For this reaſon Bra#on ſaith, that the king hath three 
ſuperiors, to wit, Deum, Legem, & parliament', that is, the 
power originally in the people of Englajid, is delegated unto 
the parliament. He is ſubject unto the law of God as he 1s 
a man, to the people that make him a king, in as much 3s 
he is a king: the law ſets a meaſure unto that ſubjection, 
and the parliament judges of the particular caſes thereupon 
ariſing: he muſt be content to ſubmit his intereſt unto 


theirs, ſince he is no more than any bne of them, in ay 


other reſpect, than that he is, by the conſent of all, raiſed 
above any other. EE 

If he doth not like this condition he may renounce the 
crown; but if he reccive it upon that condition, (as all ma- 
giſtrates do the power they reccive) and ſwear to perform 
it, he muſt expect that the performance will be exacted, or 
revenge taken by thoſe that he hath betrayed. | 
If this be not ſo, I defire to know | of our author, how 
one or more men can come to be guilty of treaſon againſt ile 
king, as Lex facit ut fit Rea. No man can owe more ue 
him, than to any other, or he unto every other man by a 
rule but the law; and if he muſt not be judged in his own 


caſe, neither he nor any other by power received 2 
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lum, would ever try any man for an offence againſt him, 
ie law. wo el nn CO 0 Cory ones Jun 
"i the king, or ſuch as he appoints, cannot judge him; 
he cannot be judged by the ways ordinarily known amongſt 
us. If he, or other by authority from him, may judge, 
he is a judge in his own caſe, and we fall under that which 
he accounts the utmoſt of all abſurdities : if a remedy be 
found for this, he muſt ſay that the king in his own caſe may 
judge the people, but the people. muſt not judge the king, 
becauſe it is theirs; that is to ſay, the ſervant entertained 
by the maſter may judge him, but the maſter” muſt not 
judge the ſervant, whom he only took for his own'uſe. The 
magiſtrate is bound by no oath or contract to the people that 
created him, but the people is bound to its own creature, 
the magiſtrate. AE | | | 
This ſeems to be the ground of all our author's follies 
he cannot comprehend that the magiſtrates are tor or by the 
people, but makes this concluſion, as if nations were ereat- 
ed by or for the glory or pleaſure of magiſtrates, and affects 
ſuch a piece of nonſenſe ; it ought not to be thought ſtrange, 
if he repreſent as an abſurd thing, that the he&dleſs multi- 
tude may ſhake off the yoke when they pleaſe. But I would 
know how the multitude comes under the yoke, it is a 
badge of ſlavery. He ſays, that the power of kings is for 
the preſervation of liberty and property. We may therefore 
change or take away kings without breaking any yoke, or 
that made a yoke which ought not to be one; the injury is 
therefore in making or impoſing, and there can be none in 
breaking it, | 1 1 | 
| That if there be not ap injury, there may perhaps be an 
inconvenience ; if the hegdleſs multitude may ſhake off the 
yoke, I know not why the multitude ſhould be concluded 
to be headleſs; it is not always ſo. Moſes was head of the 
multitude that went out of h t, Othniel led them againſt 
the king of Meſopotamia, under the conduct of Phabidas ; 
they obtained a victory againſt the Moabites; they had the 
like ſucceſs under Shamger, Barak, Gideon, Fephtha, Samuel, 
dampſon, and others, againſt the Canuanites, Midianites, Phi- 
Mines, and others; the multitude that oppoſed Sau! and 
ljbbibeth had David for its head; and the ten tribes that re- 
Jected Rehabram choſe unto themſelves Jeroboum; the Atheni- 
aus ribng againſt the thirty tyrants had Thraſybulus ; thoſe 
that drave——from Thebes were conducted by 3 
_ the Romans drave out the Tarquins, they choſe Brutus 
va 1 "licela, and they deſtroyed the Decemviri under Hora- 
% and Valerius. All the multitudes that revolted from 
| them 
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them under Mauritius, Telerius, Spartanus and others, wee 


yoke; and why may they not, if it p 
them? Why ſhould not t 


what ſhould perſuade the AHrians not to drive. him out 


not headleſs; and we know of none that were, but al 
either found heads, or made them. The Germans Tet 
Arminius; the Britons, and others in later times, the Carlin. 
_ that roſe againſt Peter the Cruel, had the lord ' Detrad 
ara. 9 7 
The French, when they grew weary of the corrupted races 
of Pharamond and Pepin, and the ſame Pepin and Hugh Cape: 
the Scots, when they ſlew James III. had his ſon to be their 
head; and when they depoſed and impriſoned queen Mor, 
the carl of Murray and others ſupplied the want of age that 
was in her ſon: and in all the revolutions we have had in 
England, the people have been headed by the parliament, or 
he nobility and gentry that compoſed it; and when the 
ings failed in their duties, by their own authority called 
it. The multitude therefore is not ever headleſs, but doth 
either find or create heads unto itſelf, as occaſion doth re- 
uire : and whether it be one man, or a few or more, for a 
ſhort or a long time, we ſee nothing more regular than its 
motions. But they may, faith our | author, ſhake off the 
rove uneaſy or hurtful 
unto th y ſhould not the [/razlites ſhake off the yoke | 
of Pharach, Fabin, Siſera, and others that oppreſſed them? 
When pride had changed Nebuchadnezzar into a bea, 


amongſt beaſts, until God had reſtored unto him the heart 
of a man? When Turquin had turned the regal monarchy 
of Rome into a moſt abominable tyranny, why ſhould they 
not aboliſh it? And when the proteſtants of the Law Cu 
were ſo grievouſly oppreſſed by the power of Spain, unde! 
the proud, cruel and ſavage conduct of the duke of 4, 
why ſhould they not make uſe of all the means that God had 
put into their hands for their deliverance? Let any man, 
who ſees the preſent ſtate of the provinces that then unite 
themſelves, judge whether it is better for them to be as th) 
are, or in the condition unto which his fury would have t, 
duced them, unleſs they had, to pleaſe him, reno 
God and their religion: our author may ſay, they ought!9 
have ſuffered: the king of Spain by their reſiſtance loſt thoſe 
countries; and they ought not to have been judges in the! 
own caſe. To which f anſwer, that by reſiſting the) 
the foundation of many churches, that have produced 90 
titudes of men eminent in gifts and graces; and eſtablil 
a moſt glorious and happy commonwealth, that hath * 
ſince its firſt beginning, the ſtrongeſt pillar of the prote tak 
cauſe now in the world, and a place of refuge unto = 
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in all parts of Europe have been oppreſſed for the name 
u mit 9 b ſlaviſhly, and, I think I may 
fay, wickedly as well as fooliſhly ſuffered themſelves to be 
butchered, if they had left thoſe empty provinces under the 
wer of Antichriſt, where the name of God is no otherwiſe 
Crowd than to be blaſphemed. Fn | 
If the king of Spain deſired to keep his ſubjects, he ſhould: 
have governed them with more juſtice and mercy; when 
contrary unto all laws, both human and divine, he ſeeks 
to deſtroy thoſe he ought to have preſerved, he can blame 
none but himſelf, if they deliver themſelves from his tyran- 
ny: and when the matter is brought to that, that he muſt 
not reign, or they over whom he would reign, muſt periſh 
the matter is eaſily decided, as if the queſtion had been-aſked 
in the time of Nero or Domitian, whether they ſhould be left 
at liberty to deſtroy the beſt part of the world, as they en- 
deavoured to do, or it ſhould be reſcued by their deſtrue- 
tion? And as for the people's being judges, in their own . 
caſe, it is plain, they ought to be the only judges, becauſe 
it is their own, and only concerns themſelves. © - + 
Mr. Att. Gen. The latter end, the laſt ſheet of all, 8. 35 
L. C. J. The argument runs through the book, fixing 
the power in the people. | F | 
Cl. of Cr. The general revolt of a nation from its wn 
magiſtrates, can never be called rebellion. 's 
Mr. Att. Gen. H. 37. | 1 
C. F Cr. The power of calling and diſſolving parliament 
is not in the king. £54354 
Mr. Att. Gen. So much we ſhall make uſe of; if the co- 
lonel pleaſe to have any other part read to explain it, he 


may. 
Then the ſheets were ſhewn to Col. Sidney, 8311 
1 Sidney. I do not know what to make of it, I can 
read it. ä i | 
L. C. J. Ay, no doubt of it, better than any man here. 
Fix on any part you have a mind to have read, 
(A. Stdncy. I do not know what to ſay to it, to read it in 
pieces thus, | 333 
L. C. J. I perceive you have diſpoſed them under certain 
heads : to what heads would you have read ? 
an Sidney. My lord, let him give an account of it that 
: Mr. Hl. Gen. We tiave done, unleſs the jury deſire to 
* the words of the libel read again. [But they did not.] 
J. Sidney. My lord, I defire to know upon what ſtatute 


am indicted, 
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Ar. Att. Gen. My lord, I will give as plain an anfwer, 


You are indicted upon the old ſtatute o 25. Edw. III. 
Qu. Sidney. Then J deſire to know upon what branch of 
that ſtatute? 5 
Ar. Att. Gen. Why, I will acquaint you, it is upon the 
firſt branch of that ſtatute, for conſpixing and compaſſing 
the death of the king. „ | t 

: Cal. Sidney. Then I coneeive, what does not come within 
that, does not touch me. | ; ET 255 
Mr. Ait. Gen. Make what inferences you pleaſe, Colonel, 
we will anſwer you. 

(ul. Sidney. 1 deſire to know what the witneſſes have 
ſworn againſt me upon that point: | 

| Mr. Att. Gen. Go on, you have heard the witneſſes as 
well as we. | | | 


-choC; 1 He ſays you are indicted upon the ſtatute of 
25 Egw., III. which ſtatute makes it hipgh-treaſon to conſpire 
the death of the king; and the overt- act is ſufficiently ſet 
foxth in the indictment; and now the queſtion is, whether 
. 55 
. - Cil. Sidney. They have proved a paper found in my ſtudy 
8 Cabgyla and. Ners that is compaſling the death of the 
Ing, Is it? | . 2 
IL. C. J. That I ſhall tell the jury. The point of law 
ou are to take from the Court, gentlemen : whether there 
be fact ſufficient, that is your duty to conſider. | 
* » Gol. Sidney. I ſay, my lord, that ſinde I am indicted upon 
that ſtatute, I am not to take notice | of any other. I am 
indicted for conſpiring the death of the king, becauſe ſuch a 
paper is found in my houſe; under fayour, I think that can 
nothing at all to me. For though Sir Philip Lid did 
aſk me, whether I would put my ſeal to it, he did not ak 
me till he had been in my cloſet, and I knew not what 
he had put in, and ſo I told him I would: not do it, 
Then come [theſe (gentlemen: upon ſimilitude of hands. 
My lord, we know what ſimilitude of hands, is in ths 
age. One told me within theſe two days, that one came 
to him, and offered to counterfeit any hand _"ſhowld. 
ſhew-him in half an hour. So then, my lord, thay 
nothing to ſay to theſe papers. Then for point of wit 
neſs, I cannot be indicted, much Jeſs tried or condemned 
on 25 £dw. III. for by that act there muſt be two witneſſes 
to that, very branch unto which the treaſon does relate, 
which mult be diſtinguiſhed. For the levying of war, an 
eonſpiring the death of the king are two diſtinct things, dil 
tinct in nature and reaſon, and ſo diſtinguiſhed in ds 


q 


& 


— 
x 
+ ik 4 + 


IIBELS AND SPEECHES.” 309 
tute. And therefore the conſpiring the death of the king 
is treaſon, and the other not. 1 Edw. VI. 12. 5 Edw. VI. 
11. does expreſly ſay, there muſt be two witneſſes to ei- 
ther of theſe acts. Now here is my Lord Howard, (I 
have enough to ſay of him by and by) it is he only who 
ſneaks of fix men, whom he calls a ſelect council, and yet 
elected by no man in the world. I deſire to know who 
ſelected my Lord Heard? Who ſelected me? If the 
were ſelected hy nobody, it is a bull to ſay they were a ſelect 
council: if they were not ſelected, but erected themſelves 
into a cabal, then they have either confidence in one another, 
or find they are near equally able to aſſiſt in the deſign, 
Here is nothing of all this, — Theſe fix men were ſtrangers 
to one another, For my own part, I never ſpake with the 
duke of Monmouth above three times in my life, and one 
time was when my Lord Howard brought him to my houſe 
and cozened us both. He told the duke I invited him, 
and he told me the duke invited himſelf, and neither of 
them was true. Now that ſuch men as thefe are, not 
hardly knowing one another, ſhould preſently fall into # 
great and intimate friendſhip, and truſt and management 
of ſuch a buſineſs as this is, is a thing utterly improbable, 
unleſs they were mad. Now I do find in my Lord Fw- 
ard's depofition againſt my Lord Ruff, that they were in 
POO of ary Ti Shaftſbury's defign ; and yet he ac- _ 
nowledges the duke of Monmouth ſaid he was mad, and he 
himſelf ſaid ſo too. Now that they ſhould join with four 
more in the proſecution of the deſign of a mad-man, they 
muit be mad too, Now whether my Lord Howard would 
have you think he was mad, becauſe a mad-man cannot be 
guilty of treaſon, I cannot tell. My Lord Howard in his 
laſt depoſition at my Lord Ruſſel's trial, fixes the two meet- 
gs, one about the middle of January, the other ten days 
after: now he fixes one to be the latter end of January, the 
other the middle of February. Then he makes it to by the' 
proſecution of my Lord Shaftſbury's deſign. I do not find 
that any one there had any thing to do with my Lord 
Saffbury, for my part I had not. Thad not ſeen his face 
in tuo rears, Then, my lord, that I go upon is, whatever 
my Lord Hauard is, he is but one witneſs. The lawofGod 
and the law of man, underſtood and taken by all men, 
des require two witneſſes ; Miſes ſays ſo, ſo the apoſtles the 
mc atter him, and Chrift ſays the fame, That every mat- 
* to be eftabliſhed by two witneſſes. "There ought to 
Sor witneſſes to the ſame thing. Now for one to come! 
ou a talc of a tub, of an imaginary counſel, and _ 
| ther 
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a thing you can never go over * But if the law of God 
be, that there muſt be two witneſſes to the ſame fact, there 
is an end of this matter. And under the judicial law, the 
penalty would be in this caſe, to put a map to death. Now 
SS there are but two things, which if allowed of, no body 
will be ſafe for perjury. The one is to ſuffer men to 
give their teſtimony, one to one thing, and anather to ano- 
ther, that the fraud cannot be diſcovered : and the other is 
to take away the puniſhment. Now the puniſhment is 
taken away in ſome meaſure : and do but take away the 
other point, whereby the fraud cannot be diſcovered; 
and then there is no defence can be made! That both wit- 
neſſes ſhould be to the ſame point; ſee the ſtory of Suſanna, 
Two elders teſtified they ſaw her in the act of adultery: 
they were carrying of her to death; both of them ſaid the 
ſame thing; until they were taken aſunder and examined, 
the fraud was not diſcovered ; and then one ſaid, the was 
under a tree of the right hand, and the other, under the 
tree on the left; and ſhe eſcaped and they were puniſhed, 
But now if you apply it to ſeveral facts, my Lord Hurd 
* ſay what he pleaſes, and if another ſhall come with 
a ſupplemental proof, no juſtice can he had. But, my 
lord, 3 this, if there be two witnęſſes to prove the 
conſpiracy, and in that there were thoſe matters done that 
are treaſon, I muſt anſwer to it; but if there be not,! 
preſume I need ſay nothing to it. If you do not allow it 
me, I defire counſel to argue it. | 

L. C. J. That is a point of fact, whether there be tuo 
witneſſes, I tell you before-hand, one witneſs is not ſut- 
ficient, | ; | 

Col. Sidney. Why then there is my Lord Howard, and 
never another. h 
I. C. J. Nay, do not make thoſe inferences ; I will tell 
the jury, if there be not two witneſſes, as the law requires 
ip this caſe, they ought to acquit you. BEE | 

Cl. Sidney. You confound me, I cannot ſtir. You talk oi 
a conſpiracy ; what is a conſpiracy to kill the king? Is there 
any more witneſſes than one tor levying of war? 

L. C. J. Pray do not deceive yourſelf; you muſt not 
think the Court and you intend to enter into a dialogue. 
Anſwer to the fact; if there be not ſufficient fact, the jw) 
will acquit you. Make what anſwer you can to it. 
Gul. Sidney, Then | ay, there being but one witneſs, I an 

not to anſwer to it at all. | LC 


ther of a libel, a paper written no body knows when, isfuch © 
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I. C. J. If you rely upon that, we will direct the jury 
preſently. | : | IRS, 
Cl. Sidney. Then for levying war, what does any one ſay ? 
My Lord Howard, let him, if he pleaſe reconcile what he, 
has ſaid now, with what he ſaid at my Lord Rufſe/'s trial. 
There he faid, he ſaid all he could ; and now he has got I 
do not know how many things that were never ſpoken of - 
there. I appeal to the Court, whether he did then ſpeak © 
one word of that, that he now ſays of Mr. Hampden. He 
ſets forth his evidence very rhetorically, but it does not 
become a witneſs, for he is only to tell what was done and 
ſaid, but he does not tell what was done and ſaid. 
He ſays, they took upon them ta conſider, but does not 
ſav what one man ſaid, or what one man reſolved, 
much leſs what I did. My lord, if theſe things are not to 
be diſtinguiſhed, but ſhall be jumbled all up together, 1 
confeſs I do not know what to ſay. TY | 
I. C. J. Take what liberty you pleaſe, If you will 
make no defence, then we will dircct the g preſently. 
We will direct them in the law, and recollect matter of fact 
as well as we can, | 
Cil. Sidney, Why then, my lord, I deſire the law may be 
reſerved to me, I deſire I may have counſel to that point of 
there bcing but one witneſs. N 5 | 
L.C. F. That is a point of fact. If you can give any 
teſtimony to diſparage the witneſs, do it. 5 | 
Ci. Sidney. I have a great deal to that. 
IL. C. J. Go on to it then, . 
Cl. Sidney, Then, my lord; was there a war levied? or 
was it prevented? Why then, if it be prevented, it is not 
levied ; if it be not levied, it is not within the ſtatute ; ſa 
this is nothing to me. | 
L. C. J. The Court will have patience to hear you; but 
at the ſame time I think it is my duty to advertiſe you, that 
this is but miſpending of your time. If you can anſwer 
the fact, or if you have any mind to put any diſparage- 
ment upon the witneſſes; that they are perſons not to be 
4; do it, but do not aſk us queſtions this way or the 
er. 5 5 | 
Cal. Sidney. IJ have this to ſay concerning my Lord 
Firuard ; he hath accuſed himſelf of divers treaſons, and I 
do not hear that he has his pardon of any: he is under the 
terror of thoſe treaſons, and the puniſhment for them; he 
hath ſhewn himſelf to be under that terror: he hath ſaid, 
that he could not get his pardon, until he had done ſome 
other jobs, till he was paſt this drudgery -of ſwearing : 
chat is, my lord, that he having incurred the W 5 | 
| | high» 
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others. This by the law of God and man, I think, de. 
ſtroys a man's teſtimony. Befides, my lord, he is my 
debtor, he owes me a conſiderable ſum of money I] lent 
him in time of his great neceſſity; he. made ſome cove. 
nants with me for the payment of that money, which he 
hath broken; and when his mortgage was forfeited, and! 
ſhould take the advantage the law gives me, he finds out; 
way to have me laid up in the Toter: is a very ſubtle 
man: at my Lord Ruſſe/'s trial, he carried his knife, he 
ſaid, between the paring and the apple; and ſo this is 2 
point of great nicety and cunning, at one time to get his 
own pardon, and at the ſame time to fave his money, 
Another thing, ray lord, is, when II was a priſoner, he 
comes to my houſe, and ſpeaks with my ſervant, and ſays, 
how ſorry he was that I ſhould be brought in danger upon 
this account of the plot, and there he| did in the preſence 
of God, with hands and eyes lifted up to heaven, ſwear he 
did not believe any plot, and that it [was but a ſham; and 
that he was confident if I had known any thing, I would 
have told it him, He hath ſaid ſomewhat of this before, 
have ſeveral witneſſes to prove hoth. He was deſirous to 
go further, and he would not only pay my debt by his tei. 
timony againſt me, but he would haye got my plate and 
other goods in my hands into his hands, and he deſired 
my men, as a place of truſt, to put them into his hands, 
And the next news was, that there was a warrant againlt 
my Lord Ruſſe] and me. But then, my lord, he made 
other affirmations in the ſame preſence of God, that I was 
innocent in his opinion, and he was confident of it; for if 
he had known any thing of it, he would have told it. 
Now I know, in my Lord Ruſfel's |caſe, there was Ur. 
Burnet ſaid ſomething like it. And when he came to an- 
ſwer it, he ſaid he was to face it out, and make the bell 
of it he could. Now he did face it out bravely againſt 
God, but he was very 'timorous of man. So that, my 
lord, he does ſay at the ſame time, at my Lord Ruſs 
trial, upon his oath, that he did believe that the religious 
obligation of an oath, did not conſiſt in the formality of 
it to the place, &c. but in|calling God to wit 


applying 
neſs. that when he did call God to witneſs before Dr. 
Burnet and my ſervant, and others, and this is not conlilt- 


ent with the oath he has taken here, as the gentleman ſaid 
at my Lord Riffel's trial, unleſs he has one ſoul in Court, 
and had another at my houſe, theſe things are inconfiltent, 
and cannot be true; and if he ſwear both under the ey 
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'f an oath, he ſwears himſelf perjured. Then, my lord, 
be tilks of Aarm Smith ; what 3 I to do with Aaron 
Sni p? He ſays, I ſent him; my lord, there is nobody 
elſe ſpeaks a word of it. Then by a ſtrange kind of con- 
ſtruction and imagination, they will have it, that ſome | 
papers here, which are ſaid to be found in my ſtudy, have 
relationto this plot, as they call it ; I know of none, nor 
am in none. Now, my lord, I am not to give an account 
of theſe papers, I do not think they are before you, for 
there is nothing but the ſimilitude of hands offered for 
proof. There is the like caſe of my Lady Carr ſome few 
years ago: ſhe was indicted of perjury, and as evidence 
againſt her, ſome letters of hers were produced, that were 
contrary to what ſhe ſwore in Chancery, and her hand was 
proved; that is to ſay, it was like it: but my Lord Chief 
N Aciling directs the jury, that though in civil cauſes 
t is a proof, yet it is the ſmalleſt and leaſt of proofs; but 
in criminal caſes it was none at all. So that my Lord 
Hyard's teſtimony is fingte ; and what he talks of thoſe 
two buſineſſes that he calls a conſult, and Aaran Smith, is 
deſtroyed by want of proof. What could ſix men do? Can 
my Lord Heard raiſe five men by his credit? By his 
purſe? Let him ſay as much for me, with all my heart; 
for my part, I do not know where to raiſe five men. That 
ſuch men as we are, that have no followers, ſhould un- 
dertake fo vaſt a deſign, is very unlikely: and this great 
deſign that was carried on thus, it had neither officers nor 
ſoldiers, no place, no time, no money for it. That which 
he ſaid laſt time, which he forgot now, he talked of 
twenty-five, or thirty thouſand pounds, but no man knew 
where it was to be. had, but laſt time he ſaid, it was ſpoken 
in jeſt. Now this is a pretty cabal, that fix men ſhould 
meet about a buſineſs, and they negle& every one of the 
points relating to the thing they met about, make no ſtep 
about the buſineſs, and it any one did ſpeak of it, it was 
but in jeſt, This is a very deep maintaining of the plot. 
Then, my lord, as to theſe papers, I do not think I am 
to give any account of them, I would ſay nothing to the 
diiparagement of Sir Philip Lhyd, I never ſaw him till he 
came to my houſe, bat yet I ſay he is the king's officer, 
and when I am proſecuted at the king's ſuit, I think he 
bucht to be no witneſs. * The government of France is vio- 
lent and abſolute, but yet a fe- years ago, a miniſter of ſtate 
had his papers taken from him, and abundance of them had 
dangerous plots againſt the king in them; but becauſe they 
were nventoried. in his officers preſenec, or thoſe deputed 
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by him, there was no ufe could be made of them, it was 
an irreparable fault in the proceſs, and that ſaved him. 
The fimilitude of hands is nothing: we know that hands 
will be counterfeited, ſo that no man ſhall know his own 
hand. A gentleman that is now dead, told me, that my 
Lord Arlington about five years ago, defired him to write 
a letter, and ſeal it as well as he could; he writ it with 
care, and ſcaled it with a wafer and wax upon it, and 
within a few days, my Lord Arlington brought him five 
letters, and he did not know which was his own. The 
attorney ſhews theſe papers to me, I do not know whether 
they are my own or no; but theſe very papers, ſuch as they 
are, do abhor, as much as any one can, ſuch a deſign. Look 
upon them, you ſee they are all old ink. Theſe papers 
may be writ, perhaps, theſe twenty years, the ink is ſo 
old. But my lord, it is a polemical diſcourſe, it ſeems to 
be an anſwer to Fimar, which is not calculated for any par- 
ticular government in the world: it goes only upon theſe 
prom principles, that according to the univerſal law of 
_ God and nature, there is but one government in the world, 
and that is intire and abſolute ; and that the king can be 
bound by no law, by no oath, but he may make all laws, 
and aboliſh them as he pleaſes : and |this whether of age 
Or no, a man, or a child of ſenſe, or out of his ſenſe. Now, 
my lord, what if any man in his cabinet ſhould have writ- 
ten this book? Then he has another principle, he ſays, 
it is the ſame thing whether a king come in by election, by 
donation, by inheritance, or uſurpation, or any other way ; 
than which, I think, neyer was a thing more deſperately 
ſaid. Cromwel, when one White, a prieſt, wrote a book, 
wherein he undertook to prove, That poſſeſſion was the 
only right to power, though he was a tyrant, and a vio- 
lent one, (you need not wonder I call him tyrant, I did 
ſo every day in his life, and acted againſt him too) it would 
be ſo odious a principle, he would not endure it, and he uſed 
him very ſlightly for it. Now this Filmar, that no man 
mult write againſt, is the man that does aſſert it, that it 
is no matter how they come by their power, and gives the 
ſame power to the worſt uſurpers, as they that molt rightly 
come to the crown. By the ſame argument, if the arran- 
teſt raſcal of Iſrael had killed Mzſes, David, &c. and ſei- 
zed upon the power, he had been poſſeſſed of that pow, 
and been father of the people. If this be doctrine, my 
lord, 'that is juſt and good, then I confeſs it may be danget- 
ous for any thing to be found in a man's houſe contrary (9 
it ; but if a Commoner of England write his preſent olg 
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an ther man looking on his book writes his preſent 
2 of it, what — hurt is there in it? and I aſk 
Mr. Attorney how many years ago that was written. | 
I. C. J. I do not know what the book was in anſwer to. 
We are not to ſpeak of any book that Sir Rabert Filmar 
wrote, but you are to make your defence, touching a book 
that was found in your ſtudy, and ſpend not your time, and 
the Court's time, in that which ſerves to no other purpoſe, 
than to gratify a luxuriant way of talking that you have. 
We have nothing to do with his book, you had as good tell 
me again, that there was a parcel of people rambling about, 
pretending to my lord Ruſſel's ghoſt, and ſo we may anſwer 
all the comedies in England, Anſwer to the matter you are 
indicted for. Do you own that paper? <5 
Cal. Sidney. No, my lord. | | | 
L. C. J. Go on then, it does not become us to be impa- 
tient to hear you, but we ought to advertife you, that you 
ſpend your time to no purpoſe, and do yourſelf an in- 


ury. | . | 
f 2 Sidney. J ſay firſt, it is not proved upon me: and ſe- 
condly, it is not a crime if it be proved | 

L. C. F. You began very materially in one thing ; it is 
material for you to apply yourſelf to take off the credibility 
of my lord Haward, that is a witneſs ; call your witneſſes to 
that purpoſe, or if you have any other point to take away the 
credibility of * other witneſs. | | 1 
| Cl. Sidney. My lord, I have ſeven or eight points of 
8 . 5 / 

L. C. J. I hear not one yet. | 
Cal. Siduey. Why, my lord, conſpiring to levy war is not 
treaſon, and I deſire to have counſel upon that. | 

I. C. J. It is not a queſtion, You had as good aſk me, 
whether the firſt chapter in Liſlleton be law. 

Cl. Sidney. My lord, I have neither made war nor con- 
ſpired to levy war. | . 
I. C. J. You are till in a miſtake ; you ſhall not think 
that we intend to dialogue with you, to let you know how 
far the proof hath been given or not given, but when we 
come to direct the jury, then we ſhall obſerve how far the 
law requires there ſhould be two witneſſes. But whether 
there be ſuch a proof, that muſt be left to the jury. 

r. Juſt. Withins, If you agree the conſpiracy, I will 
tell you my mind of it; 1 cannot give you my opinion in 
law, till the fact be ſtated. 
J. C J. The law always ariſes upon a point of my 

| | there 
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there can be no doubt in point of law, till there be a ſettle; 
ment in point of fact. | | 
Mr. Juft. Holloway. My lord has put you in a right Way: 
the conſpiracy is proved but by one witneſs, if you habe 
any thing to take off his credibility, it is to the purpoſe. 
Cil. Sidney. Truly, my lord, I do as little intend to miſ. 
ſpend my own fpirit, and your time, as ever any man that 
came before you. Now, my lord, if you will make a con- 
catenation of one thing, a ſuppoſition upon ſuppoſition, l 
would take all this aſunder, and ſhew, if none of theſe 
things are any thing in themſelves, they can be nothing 
Joined together. | St | 
I. C. F. Take your own method, Mr. Sidney; but I fay, 
if you are a man of low ſpirits and weak body, -it is a duty 
| incumbent upon the Court, to exhort you not to ſpend your 
time upon things that are not material. | 
Cl. Sidney. My lord, I think it is very meterial, that a 
whimfical imagination of a conſpiracy ſhould not paſs for a 
real conſpiracy of the death of the king; beſides, if theſe 
papers were found in my houſe, it is a crime created ſince 
my impriſonment, and that cannot come in, for they were 
found ſince. My lord, if theſe papers are right, it mentions 
200 and odd ſheets, and theſe ſhew neither beginning nor 
ending; and will you, my lord, indict a man for treaſon 
for ſcraps of paper found in his houſe, relating toan ancient 
paper, intended as innocently as any thing in the world, 
and piece and patch this to my lord Hyward's diſcourſe, to 
make this a contrivance to kill the king? Then, my lord, 
I think it is a right of mankind, and it is exereiſed by all 
ſtudious men, that they write in their own cloſets what they 
pleaſe for their own memory, and no man can be anſwerable 
for it, unleſs they publiſh it. | | 
I. C. J. Pray do not go away with that right of man- 
kind, that it is lawful for me to write what 1 will in my 
own cloſet, unleſs I publiſh it: I have been told, curſe not 
the king, not in thy thoughts, not in thy bed-chamber, the 
birds of the air will carry it. I took it to be the duty of 
mankind, to obſerve that. ; | | 
Cl. Sidney, I have lived under the inquiſition 
JL. C. J. God be thanked we are governed by law. 
C21. Sidney. J have lived under the inquiſition, and there 
is no man in Spain can be tried for hereſy ——— © 
Mr. Fuft. Withins. Draw no precedents from the inquiſ- 
tion, here, I beſecch you, Sir. Es 
I. C. J. We muſt not endure men to talk, that by the 


night of nature every man may contrive| miſchict in his own 
chamber 
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chamber, and he is not to be puniſned, till he thinks fit 
to be called to it. | 2 8 THIS 7 | 
Cal. Sidney. My lord, if you will take ſcripture by pieces, 
you will make all the penmen of the ſcripture . 
you may accuſe David of ſaying, there is no God; and ac- 
cuſe the evangeliſts of ſaying, Chriſt was a blaſphemer and. 
a ſeducer ; and the apoſtles, that they were drunk. __ 
L. C. J. Look you, Mr. Sidney, if there be any part of 
it that explains the ſenſe of it, you ſhall have it read; in- 
deed we are trifled with a little. *T is true in ſcripture tis 
ſaid, there is no God, and you muſt not take that alone, 
but you muſt ſay, the fool hath ſaid in his heart there is no 
God. Now there is a thing imputed to you in the libel; if 
you can ſay, there is any part that is in excuſe of it, call 
for it. As for the purpoſe, whoſoever does publiſh, that 
the king may be put in chains or depoſed, is a traitor; but 
whoſoever ſays, that none but traitors would put the king 
in chains, or depoſe him, is an honeſt man ; therefore ap- 
ply ad idem, but do not let us make excurſions. | | 
Col. Sidney, If they will produce the whole, my lord, then 
| can ſee whether one part contradicts another. 
IL. C. J. Well, it you have any. witneſſes call them. 


Then the priſoner called his witneſſes ; and the lord Clare, 
the lord Angleſey, Mr. Howard, Dr. Burnet, and ſeveral 
more, depoſed, that they had heard the lord Howard ſay, 
in the moſt ſolemn manner, that the priſoner was innocent; 
and that he knew nothing of a plot: to which the Attorney 
General anſwered, Would not any man have ſaid as much, 
that had been in a plot: T 1 : 
J. C. J. Have you any more witnefles ? 
_ Cl. Sidney, No, my lord. | 
J. C. 7. Then apply yourſelf to the jury. 
Cl. Sidney, Then this is that I have to ſay. Here is a 
huge complication of crimes laid to my charge: I did not 
know at firſt under what ſtatute they were, now I find it 
is the ſtatute of 25 Edw. III. This ſtatute hath two 
branches ; one relating to war, the other to the perſon 
of the king. That relating to the perſon of the king, 
makes the conſpiring, imagining and compaſſing his death, 
criminal, That concerning war is not, unleſs it be levied. 
Now, my lord, I cannot imagine to which of theſe they 
refer my crime, and I did defire your lordſhip to explain 
it. For to ſay that a man did meet to conſpire the king's 
death, and he that give you the account of the buſineſs 
2 not ſpeak one word of it, ſeems extravagant; for con- 
piracies have ever their denomination from that point to 
a which 
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which they tend; as a conſpiracy to make falſe coin infers 
inſtruments and the like. conſpiracy to take away a wo- 
man, to kill or rob, are all directed to that end. So con- 
ſpiring to kill the king, muſt immediately aim at killing the 
King. The king hath two capacities, natural and politick, 
that which is the politick cannot be within the ſtatute, in 
that ſenſe he never dies, and it is abſurd tp ſay it ſhould be 
a fault to kill the king that cannot die: ſo then it muſt be 
the natural ſenſe it muſt be underſtood in, which muſt be 
done by the ſword, by piſtol, or any other way. Now if 
there, be not one word of this, then that is utterly at an end, 
though the witneſs had been good. 'Thejnext point is con- 
cerning levying of war. Levying of war is made treafon 
there ſo it be proved by overt- act; but an overt- act of that 
never was, or can be pretended here. If the war be not le- 
vied, it is not within the act, for conſpiring to levy war is 
not in the act. My lord, there is no man that thinks that! 
would kill the king that knows me, I am not a man to have 
fuch a deſign, perhaps I may ſay I have ſaved his life once. 
So that it muſt be by implication, that is,| it is firft imagined 
that I intended to raiſe a war, and then it is imagined 
that war ſhould tend to the deſtruction of the king. Now 
I know that may follow, but that is not natural or neceſ- 
fary, and being not natural or neceffary, it cannot be ſo 
underſtood by the law. That it is not, is plain, for many 
wars have been made, and the death of the king has not 
followed. David made war upon Saul; yet no body will 
ſay he ſought his death, he had him under his power and 
did not kill him; David made war upon 1/hboſheth, yet did 
not deſign his death: and ſo in England and France kings 
have been taken priſoners, but they did not kill them. 
King Stephen was taken priſoner, but they did not kill him. 
So that it is two diſtin things, to make war and to en- 
deavour to kill the king. Now as there is no manner of 
pretence that I ſhould endeavour to kill the king directly, 
ſo it cannot be by inference, becauſe it is treaſon under ano- 
ther ſpecies: I confeſs I am not fit to argue theſe points, | 
think I ought to have counſel, but if you will not allow it 
me, I cannot help it; but theſe things are impoſſible to be 
jumbled up together. Now I ſay this, if J am not under 
the firſt branch, if not directly, I cannot be by implication; 
though I did make war, I cannot be ſaid to eonſpire the 
death of the king, becauſe it is a diſtin& ſpecies of treaſon; 
and my lord Coke ſays, it is the overthrow of all juſtice io 
confound Membra diuidentia. Now if- the making of wat 
cannot be underſtood to be a conſpiring the death — 


1 
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king, then I am not guilty of this indictment; but here, 
my lord, is neither conſpiring the death of the king, nor 
making war, nor conſpiring to make war. Beſides, I ſay, it 
js not the beſt man's evidence here would be good in this 
caſe, becauſe the law requires two. The next thing is the 
buſineſs of Aaron Smith, which my lord tells ſo imperfectly, 
and ſo merely conjectural, that there is nothing in it but 
his rhetorick in ſetting it out. He telis you of a letter ſent 
with him, but he does not tell you by whom writ, what 
was in it, or whether it was delivered or no; ſo that I think 
we may lay that aſide as the other, as things nothing in 
them at all. Then ſays Mr Attorney, Theſe Scotch gen- 
tlemen are come to town, I profeſs I never heard the names 
of one of them till he named them to me in the Tower. I 
have not ſent myſelf, nor writ a letter into Scatland never 
ſince the year 59, nor do I know one man in Scetland to 
whom I can write, or from whom I ever received one. 
returned into England in the year 77, and ſince that time 
have not writ nor received a letter from Scotland. Then 
ſome gentlemen came hither, what is that to me? I never 
faw one of the Campbels in my life, nor Monro: if any one 
can prove I have had any communication with them, I will 
be glad to ſuffer. Then here are papers, if any thing is to 
be made of them, you muſt produce the whole, for it is 
impoſſible to make wy thing of a part of them. You 
alk me, what other paſſage I would have read, I do not 
know a paſſage in them, I cannot tell whether it be good 
or bad. But if there are any papers found, it is a great 
doubt whether they were found in my ſtudy er no, or whe- 
ther they be not counterfeit ; but though that be admitted, 
that they were found in my houſe, the hand is ſuch, that 
it ſhews they have been writ very many years. Then that 
which ſeems to be an account of the ſections and chapters, 
that is but a ſcrap, and what if any body had, my 
lord, either in my own hand or another's, found papers 
that are not well juſtifiable, is this treaſon ? does this ima» 
zine the death of the king? If any man can ſay I ever print- 
ed a ſheet in my life, I will ſubmit to any puniſhment, Ma- 
ny others, my lord, they write, and they write what comes 
into their heads. I believe there is a brother of mine here 
has forty quires of paper written by my father, and never 
one ſheet of them was publiſhed, but he writ his own mind 
to ſce what he could think of it another time, and 
blot it out again, may be. And I myſelf, I believe, 
have burned more papers of my own writing than a horſe 
can carry. So that tor theſe papers I cannot _—_— for 
- 7 : | them. 
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them. There is nothing in it, and what. concates 
nation can this have with the other deſign that is in it- 
ſelf nothing, with my lord's ſelect council ſelected by 


nobody to purſue the deſign of my Lord 5 ” And 
r fo 


this council- that he pretends to be ſet up eat a 
buſineſs, was to be adjuſted with ſo much fineneſs ſo as to 
bring things together, What was this fineneſs to do? 
(taking it for granted, which Ido not.) This was nothing 


(if he was a credible witneſs) but a few| men talking at 


arge of what might be or not be, what was like to fall out 

without any matter of intention, or doing any thing ; they 
did not ſo much as enquire, whether there|were men in the 
country, arms, or ammunition. A war to be made by five 
or ſix men, not knowing one another, nor truſting one ano- 
ther. What ſaid Dr. Caxe in his evidence at my Lord 
Ruſſel's trial, of my Lord Ruſſel's truſting my Lord Hynuard? 
He might ſay the ſame of ſome others. Sb that, my Lord, 
I fay, theſe papers have no manner of coherence, no depen- 

_ dence upon any ſuch deſign. You mult go upon conjecture 
upon conjecture ; and after all, you find nothing but only 
papers, never perfect, only ſcraps, written many years ago, 
and that could not be calculated for the raiſing of the 
ple. Now, pray, what imagination can be more vain 


than that? And what man can be fafe, if the king's coun- 


ſel may make ſuch (whimſical I will not ſay, but) ground- 
leſs conſtructions ? Mr. Attorney ſays, the plot was broken 
to the Scots, (God knows we were neither broken nor joined) 


and that the Campbels came to town about that time I was 


taken; and in the mean time my Lord Howard, the great 
_ contriver of all this plot, who was moſt active, and ad- 
viſed the buſineſs that conſiſted of ſo much fineneſs, he 
goes there and agrees of nothing, and then goes into {ſex 
2 great important buſineſs, greater than the war 0 
Ingland and Scotland, to what purpoſe ? | To look after a 
little pimping manor, and what then ? Why then it mult be 
laid afide, and he mult be idle five weeks at the Bath, and 
there js no enquiring after it. Now, I deſire your lord- 
ſhip to conſider, whether there be a poſſibility for any men, 
that have the ſenſe of porters and grooms, to do ſuch thi 
as he would put upon us. I would only fay this; if Mr. 
Attorney be in the right, there was a combination with the 
Scot, and then this paper was writ; for thoſe that ſay 1 
did it, ſay I was doing of it then; and by the notes, there 
is work enough for tour or five years, to make out what 
is mentioned in thoſe * of paper, and this muſt be 10 
a 


ill che king. And I fay this, my 19rd, that under fr 
| 5 | vou z 
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your, for all eonſtructive treaſons you are to make none, 
but to go according to plain proof, and that theſo conſtrue- 
tive treaſons belong only to parliament, and by the imme- . 
diate proviſo in that acc. Now, my lord, I leave it to your 
lordſhip, to ſee whether there is in this any thing that 18. ; 
can ſay is an overt- act of treaſon mentioned in 25 £dw. III 
If it be not plainly under one of the two branches, that 1 
have endeavoured to kill the king, or levied war, then it is 
matter of eonſtruction, and that belongs to no Court but 
the parliament. Then, my lord, this hath been adjudged 
already in Throgmorton's caſe. There are twenty judgments 
of parliament, the act of 13 Eliz. that fays—I ſhould have 
ſomebody to ſpeak for me, my lord, „ 
IL. C. J. We are of another opinion. ED 
Mr. Fuſt. Withins. If you acknowledge the matter of fact, 
ou ſay well. e AF 
: Cl. Sidney. I fay there ara ſeveral judgments of parlia- 
ment, that do ſhew whatever is conſtructive treaſun doe 
not belong to any private Court. That of 1 Man, 
1 Edw. VI. I Elz. 5 Eliz. 18. another 13 Car. ſhews 
this. Now, my lord, I fay that the buſineſs concerning the 
papers, it is only a ſimilitude of hands, which is juſt no- 
thing. In my lady Carr's caſe, it was refolved to extend 
to no criminal cauſe ; if not to any, then not to the greateſd, 
the moſt capital. So that I have only this to fay, that I 
think it is impoſſible for the jury to find this matter ; for 
the firſt point you proved by my Lord Haward, that I think 
is nobody, and the laſt concerning the papers, is only ima- 
gination from the ſimilitude of hands. it had publiſhed it, 
I muſt have anſwered for it; or if the thing had been whole 
and mine, I muſt have anſwered for it ; but for theſe ſcraps 
never ſhewed anv body, that I think does not at all con- 
cem me, And I ſay, if the jury ſhould find it (which is 
Impoſſible they can) I defire to have the law reſerved unto 
me, | "3 


Mr. Sil. Gen. My lord, and you gentlemen of the jury, 
the evidence hath been long; but I will endeavour to re- 
peat it as faithfully as I can. The crime the priſoner ſtands 
«cuſed for, is compaſſing and imagining the death of the 
ling. That which we go about to prove that compaſſing 
ad imagining by, is by his meeting and conſulting how to 

carms againlt the king, and by plain matter in writing 
under his own hand, where he does athrm, it is lawful to 
take away and deſtroy the king. Gentlemen, I will begin 
"ith the firſt part of it, the meeting and conſultation to 
ruſe arms againſt' the king. The priſoner, gentlemen, 

| 'S | = 


322 TREASONABLE” AND SEDITIOUS 


| - hath endeavoured to avoid the whole force of this evi. 
Þ . - dence, bv faying, that this in point of law cannot affect 
him, if it were all proved; for this does not amount to 2 

f of his compaſſing and imagining the death of the 

ing, and he is very long in interpreting the act of parlia. 

ment to you of 25 Edu. III. and dividing of it into ſeveral 

members or branches of treaſon, and does infiſt upon it, 

that though this ſhould be an offence within one branch of 

that ſtatute, yet that is not a proof of the other, which is the 

branch he is proceeding upon, that is the firſt clauſe againſt 

the compaſling and imagining the death of the king. And, 

ſays he, conſpiring to levy war is not ſo much as one 
branch of that ſtatute, but it muſt be war actually levied, 

This is a matter he was wholly miſtaken in, in point of 

Jaw. It hath been adjudged over and over again, That an 

act which is in one branch of that ſtatute, may be an overt- 

act to prove a man guilty of another branch of it. A levy. 

ing war is an overt- act to prove a man guilty of conſpiring 

the death of the king. And this was adjudged in the caſe 

of Sir Henry Vane, fo is meeting and conſulting to raiſc 

arms; and reaſon does plainly ſpeak it to be ſo; for they 

that eonſpire to raiſe war againſt the king, cannot be pre- 

ſumed to ſtop any where, till they have dethroned of mur- 

dered the king. Gentlemen, I will not be long in citing 
authorities, it hath been ſettled lately by all the judges of 

England, in the caſe of my Lord Ru/jel, who. hath ſuffered 

for this conſpiracy. Therefore that point of law will be 

very plain againſt the priſoner. hath mentioned ſome 

other things, as that there muſt be two witneſſes to every 

particular fact, and one witneſs to one fact, and another to 

another, is not ſufficient ; it hath been very often objected, 

and as often over-ruled: it was over-ruled ſolemnly in the 

caſe of my Lord Stafford. Therefore if we have one wü 

- neſs to one overt- act, and another to another, they will be 

two witneſſes in law to convict the priſoner. In the firſt part 

of our evidente, we give you an account of the genera 
deſign of an inſurrection that was to have been, that ti 
was contrived firſt, when my Lord Shafi/bury was in Eat. 
land, that after my Lord Shafijbury was gone, the bulinet 

did not fall, but they thought fit to revive it agail, # 

that they might carry it on the more ſteadily, they 0 

. contrive a council among themſelves of ſix, u hereo 

| priſoner at the bar was one. They were the Duke of; y 
mouth, my Lord of #fjex, my Lord Howard, my Lot 
Rujjel, the priſoner at the bar, and Mr. Hampden. [hy 
Council they contrived to manage this affair, and to ory 
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that deſign, that ſeemed to fall by the death of my Lord 
of Shafiſbury, and they met; this we give you an account 
of, firſt by witneſſes, that gave you an account in general 
of it. And though they were not privy to it, yet they heard 
of this council, and that Colonel Sidney was to be one of 
this counſel, This, gentlemen, if it had ſtood alone by 
itſelf, had been nothing to affect the priſoner at all. But 
this will ſhew you, that it was diſcourſed among them that 
were in this conſpiracy. Then my lord Howard gives you 
an account, that firſt the duke of Monmouth, and he and 
Colonel Sidney met, and it was agreed to be neceffary 
to have a council that ſhould conſiſt of ſix or ſeven, and 
they were to carry it on. That-the duke of Monmouth 
undertook to diſpoſe my lord Ruffel to it, and Colonel Sia 
to diſpoſe the earl of Ex, and Mr. Hampden , that theſe 
gentlemen did meet accordingly, and the ſubſtance of their 
\ diſcourſe was, taking notice how the deſign had fallen upon 
he death of my lord Shafiſbury, that it was fit to carry it on 
before men's inclinations were cool, for they found -t 
were ready to it, and had great reaſon to believe it, be- 
cauſe this being a buſineſs communicated to-ſo many, yet 
for all that it was kept very ſecret, and nobody had made 
any mention of it, which they looked upon as a certain argu- 
ment that men were ready to engage in it. This encouraged 
them / to go on in this conſpiracy. Then when the ſix met 
at Mr. Hampden's houſe, they debated concerning the place 
of riting, and the time, the time they conceived muſt be 
ſuddenly betore men's minds were cool, for now they thought 
they were ready and very much diſpoſed to it; and for place 
they had in debate, whether they ſhould rife firſt in town, 
or in the country, or both together. And for the perſons, 
they thought it abſolutely neceſſary for them to have the 
united councils of Scotland to join with them, and therefore 
they did refer this matter to be better conſidered of another 
time, and they met afterwards at my lord Rufſe!'s houſe in 
F:bruary, and there they had diſcourſe to the ſame purpoſe. 
But there they began to confider with themſelves, bei 
they were to deſtroy the government, what they ſhould ſeg 
up in the room of it, to what purpoſe they engaged. For 
they did very wiſely conſider if this be only to Rove a turn, 
and to make one man great, this will be a great hinderance 
n their atfair, therefore. they thought it was neceflary to 
engage upon a publick account, and to refolve all into the 
wthority of parliament, which ſurely they either thought 
to force the king to call, or otherwiſe that the people might 
all a parliament, if the king 8 and ſo = to 9 
'S | 2 their 
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their own heads. But ſtill they were upon this point, that it 
was ne-effary for their friends in Scotland to have their coun. 
cils united with them, and in order to that, it was necefſa. 
ry to contrive- ſome way to ſend a meſſenger into Scotland, 
to bring ſome men here to treat and conſult about it, and 
Colonel Sidney is the man that does e gage to ſend this 
meſſenger, and he had a man very fit for his turn, that is, 
Aaron Smith, whom he could confide in, and him he under. 
took to ſend into Scotlund. This meſſenger was to fetch m 
lord Mein, the two Campbells, and Sir John Coctram; Co- 
Tonel Sidney, as he engaged to do this, ſo afterwards he did 
ſhew to my lord Howard money, which| he affirmed was for 
that buſineſs ; he ſays it was a ſum of abaut ſixty guineas, 
and he believes he gave it him, for that Colonel Sidney told 
him, Aaron Smith was gone into Scotland, that the pretence 
was not barefaced to invite them over, to conſult of 2 
rebellion, but to conſult about the buſineſs of Curing, 
being the plantation for the perſecuted brethren, as they 
pretended, in Scotland. Gentlemen, theſe Scotchmen that 
were thus ſent for over, they came accordingly, that is, 
the two Campbells, and Sir Jahn Cockram; and the dif- 
courſe with Sir Andrew Feſter was according to this cant 
that was agreed on beforehand, concerning a plantation 
in Carolina. This was that that was pretended for their 
I coming hither; but the true errand was the buſineſs 
of the inſurrection intended. Gentlemen, that they came 
upon ſuch a deſign, is evident from the circumſtances; 
they came about the time the buſineſs brake out, and in 
that time ſuſpicioufly changing their lodging, they were ta- 
ken making their eſcape, and this at a time before it was 
probably to be known abroad that theſe men were named s 
part of the conſpirators. Theſe th do very much verify 


the evidence my lord Howard hath given, and there is no- 
thing has been ſaid, does at all invalidate it. The ſending 
of Aaron Smith into Scotland, and his gbing, and the coming 
of theſe men, and their endeavouring to make their eſcape, 
are mighty concurrent evidences with the whole evidence 
my lord Howard has given. Now, | what objections ate 
made againit this evidence? Truly none at all. Here are 
perſons of great quality have given |their teitimony, and 
they do not impeach my lord Hz ward in the leaſt ; but ſome 
do extremely confirm the truth of my lord Howard. My 
lord Angleſey gives you an account of a diſcourſe at my lor 
of Bedford's, that my lord Howard came in, and that mi 
lord Howard ſhould there comfort my lord of Bedford, and eu 


large in the commendations of his ſon, and ſay he was col- 
nn0- 


cent 


fident he knew nothing of the deſign, and he muſt be i 
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cent. Gentlemen, this is the nature of the moſt part of the 
evidence. My lord of Clare, his evidence is mucłi the like, 


that is, his denying that he knew of any plot. Now here 


is my lord Howard under a guilt of high-treafon; for he 
was one of thoſe conſpirators not yet difcovered, nor no 
evidence of any diſcourſe leading to any thing that ſhould 
give occaſion to him to proteſt his innocency: and ſays he, 
f know nothing of the plot. You would have wondered if he 
ſhould have been talking in all places his knowledge, and 
declaring himſelf : his denying of it under the guilt, when 
he was not accuſed, is nothing to his confeſſion when he 
comes to be apprehended and taken for it, Here Mr. 


Philip Howard ſays, he had ſeveral diſcourſes with him 


about this buſineſs, upon the breaking out of the plot, and 


that he adviſed him to make an addrefs, and that this was 
a thing that would be very acceptable, and very much for 
their vindication; and my lord Howard (he ſays) thanked 


him for his very good advice, and faid, he would follow it: 
and preſently after when my lord Rye! was apprehended, 


Mr. Hnward tells him the news, that my lord Kufſel was 


apprehended; this was ſudden to him. And what fays he? 
We are all undone. When my lord Ruſſel that was one of 
this council, that was a ſecret council, and could not be 
traced but by ſome of themſelves, when he is apprehended, 


then he falls out into this expreſſion, We are all undone.” 


This is an argument my lord Howard had guilt upon him. 
For, why were they all-undone, that my lord _ was 
apprehended, any more than upon apprehending the reſt? 

es, becauſe my lord was one of the fix, and now it was 
come to the knowing of that part of the conſpiracy. It was 
traced to the council of fix, which in all likelihood would 
break the neck of the deſign, Now though he put it off 
afterwards, ſaying, ** I believe it a ſham plot, yet this 
was but a trivial put-off. And then, when Colonel Sidney 


1s taken, the ſame witneſs Mr. Howard tells you, my lord 


was very ſad and melancholy; for then he had greater rea- 


ſon to lie under an apprehenſion of being detected. There- 


fore, gentlemen, this will rather confirm the truth of the 
evidence, than any way impeach it. Then (for I would 
repeat 1t all, though I think it had no great weight in it) 
Dr. Burnet ſays, that after the plot my lord Howard pre- 
tended he knew of no plot. This is no more than was 
tcltified by the other lords before; and all it imports, 
Is, that my lord did not diſcover himſelf to Dr. Burnet. 
But I would fain know, if my lord had told Dr. Burnet, 


had it not argued that he had great confidence in him, = 
| | he 
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he thought him a man fit to be intruſted with ſuch a ſeeret? 
And unleſs the Doctor defires to be thought ſuch a man, 
bimſelf muſt own it is no objection, that my lord Hmuard 
did not tell him. Ducas's teſtimony 1s no more neither, 
that he proteſted he was innocent, and believed Colonel 
Siancy was innocent; and this was before my lord Heuuri 
diſcovered any thing of this plot. Then Colonel Sidney ob- 
jects, this is by malice, my lord Howard owes him money, 
and ſeeks to pay his debts by taking away his life ; and in 
further proſecution of this malice, would have ſeized upon 
his goods. But the evidence does not receive ſuch conſtruc. 
tion, for my lord Howard only offered Colonel Sidney the 
civility of his houſe to protect his plate and goods. Now 
_ gentlemen, there were two other witneſſes, my lord Paga 
and Mr. Edward Howard ; but they ſay no more than the 
reſt of them, that he did proteſt his innoceney, and Mr, 
Haotbard ſays, he adviſed him to make an addreſs to the 
king. This, gentlemen, I repeat, not that it is meterial, 
but for no other reaſon, than becauſe Colonel Sidney had 
roduced it; and fo we are to think, he intended to make 
ome uſe of it-; but I cannot ſee any inference to be drawn 
from it. There is one'witneſs more, and that is Mr. Hlale, 
to the credit of my lord Howard, who comes here, and favs, 
that when he diſcourſed about a pardon, my lord ſhould 
fay, that he had a warrant for his pardon, but that he had 
not yet paſſed it, and could not yet; and he apprehended 
the reaſon was, becauſe the drudgery of ſwearing was no: 
over. But this is what my lord Haram had conjectured; 
Firſt, It does not appear that there is any promiſe of pardon 
at all to my lord Howard, on any terms impoſed on him. 
In the next place, whatever expectation he has of a pardon, 
he cannot reaſonably hope for it without making a clear di- 
covery of all he knows: for to ſtifle the evidence he has given, 
is not a way to deſerve a pardon of his prince. Theretore, 
entlemen, whatever expreſſions were uſed, though he called 
it the drudgery of ſwearing, however unwilling he is to conic 
to it, and though he gives it very many hal d names, and might 
think it very harſh to come and own Himſelf to be one of 
the conſpirators, it might be irkſome, |and very irkſome; 
yet none of them tell you, that my lord Haward ſhould fa), 
that what he ſaid was not true. Now he has come and 
given his evidence, and you have heard all theſe objections 
againſt it, and not one of them touch it in the leaſt, _ 
come in the next place to the other part of the ei. 
dence, the papers found in Colonel Sidhey's houſe. And if 
the firſt place he objects, they cannot affect him; for * 
J 
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there is no proof they were found in my houſe, no 
— they were 15 by 3 for compariſon of hands, that 
is nothing; and if they were proved to be mine, it is no- 
thing at all to the purpoſe; they are an anſwer to a polemi- 
cal diſcourſe, wherewith he entertained himſelf privately in 
his ſtudy. Why, you have obſerved, I know, that Sir 
Philip Lloyd in the firſt place ſwears, that by warrant from 
the ſceretary he ſearched his houſe, and he found the pa- 
pers lying upon Colonel Sianey's table in his ſtudy, when he 
came in there ; and there is no ground nor colour for you 
to ſuſpe& otherwiſe than that they were there, and he found 
them there. For the ſurmiſe of the priſoner at the bar, 
that they might be laid there, it is fo foreign and with- 
out ground, that by and by you will think there is nothing 
at all in it. In the next place, we prove Colonel S:dney's 
hand, and that by as much proof as the thing is capable of; 
ſuch a proof as in all caſes hath been allowed; and that is, 
for men to come that know and are acquainted with the 
hand-writing, and ſwear they know his hand-writing and 
they believe this to be his hand. You have heard from 
Mr. Shepherd, a man that uſed to tranſact buſineſs for him, 
pay money for him; and Mr. Ck and Mr. Cary, men of 
known credit in the city of Landon, that have had the like 
dealings with Colonel Sidney, and my ſwear this is his 
hand-writing, as they verily believe. So that, gentlemen, 
this proof to you of Colonel Sidney's hand-writing does 
verify Sir Philip Lliyd, that theſe papers muſt be found 
there, if Colonel Sidney writ them; and then this being 
found that they were writ by him, the next thing will be, 
how far this will be an evidence to prove his compaſſing and 
'magining the death of the king. — — and imagining 
the death of the king is the act of the mind, and is trea- 
jon whilſt it remains ſecret in the heart, though no ſuch 
irealon can be puniſhed, becauſe there is no way to prove 
it; but when once there is an overt-at, that is, any 
hing that does manifeſt and declare ſuch intention, then 
the law takes hold of it, and it puniſhes it as high-treaſon, 
Now after this evidence, I think no man will þ a whe- 
ther it was in the heart of the priſoner at the bar to deſtroy 
the king. But firſt he objects, that this is a part of a book, 
and unleſs you take the whole, nothing can be made of it; 
wit is in wreſting of texts of ſcripture, ſays he, you may 
as well ſay, that David ſays, there is no God, becauſe 
David hath ſaid, ** The fool hath ſaid in his heart, there 
is no God,” But, gentlemen, the application will not 
hold; for you ſec a long diſcourſe hath been read to you, a 
| dw 
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muſt be judged by the parliament ; and if the king does fall 


|  venge taken by thoſe he hath betrayed. Then next, he 
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| they thay be called to account by the people. This is the 
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continued thread of argument; it is not one ropol tion 
but a whole ſeries of ar ument: theſe are he poſitions, 
1 That the king derives all his power from the people; that 
it is originally in the people, and the meaſure of ſubjection 


from doing his duty, he muſt expect the people will exact it. 
And this he has laid down as no way prejudicial to him: 
for, ſays he, the king may refuſe the crown, if he does not 
like it upon theſe terms. But, ſays he, if he does accept 
it, he muſt expect the performance will be exacted, or re- 


ſets up an objection, and then argues againſt it: ay, but 
ſhall the people be judge in their own cauſe ? and thus he 
anſwers it, It muſt be ſo; for is not the king a judge in his 
own cauſe? how can any man elſe be tried, or convicted of 
any offence, if the king may not be judge in his own cauſe? 
for to adjudge by a man's ſelf, or by his deputy, is the 
ſame thing; and fo a crime againſt the king cannot be pu- 


figion, © That the king ſhall judge in his own cauſe, and 
not the people. That would be to ſay, the ſervant enter- 
tained by the maſter ſhall judge the maſter, but the maſter 
ſhall not judge the ſervant. 3 after this ſort of 
argument he comes to this ſettled poſition, ** We may 
therefore, ſays he, change or take away kings, (without 
breaking any yoke, or that is made a yoke;) the injury is 
therefore in impoſing the yoke, and there can be none at 
all in breaking of it.” But he goes on in his book, and 
that is by way of anſwer to an objection, that if there be no 
injury, yet there may be inconvenience, if the headlels 
multitude ſhould ſhake off the yoke. But, ſays he, I would 
fain know how the multitude comes to |be headleſs; and 
there he gives you many inſtances in ſtgry, and from fo- 
reign nations he comes home to the Engliſh, and tells you 
how all rebellions in later ages have been headed; and tells 
you the parliament is the head, or the nobility and gentry 
that compoſe it; and when the king fails in his duty, the 

ple may call it. The multitude therefore is never head- 
ffs but they either find or create an head, ſo that there is 
a plain and avowed principle of rebellion eſtabliſhed upon 
the ſtrongeſt reaſon he has to back it. Gentlemen, this 
with the other evidence that has been given, will be ſuffici- 
ent to prove his compaſſing the death of the king. You ſee 
the Mains he makes; when kings do break their truſt 


ine he broaches and argues for: he ſays in his book in 
| another 
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another part, that the ealling and diſſolving of parliaments 
is not in the king's power. entlemen, you all know how 
many parliaments-the king hath called and diſſolved; if it 
be not in his power, he hath done that that was not in his 
power, and ſo contrary to his truſt, Gentlemen, at the 
entrance into this conſpiracy, they were under an apprehen- 
fion that their liberties were invaded, as you heard in the 
evidence from my lord Howard, that they were juſt making 
the inſurrection upon that tumultuous oppoſition of clecting 
of ſheriffs in London. They enter into -a conſultation to 
raiſe arms againſt the king; and it is proved by my lord 
 Havard, that the priſoner at the bar was one. Gentlemen, 
words ſpoken upon a ſuppoſition will be high-treaſon, as 
was held in king James's time, in the caſe of C//ins in Rell's 
reports, The king being excommunicate may be. depoſed 
and murdered,” without affirming he was excommunicat- 
ed; and this was enough to convict him of high-treaſon. 
Now according to that cafe, to ſay the king having broken his 
truſt may be depoſed by his people, would be high-treaſon, 
but here he does as good as athrm the king had broke his 
trait, When every one ſces the king hath difiolved parlia- 
ments; this reduces it to an affirmation. And though this 
book be not brought to that council to be peruſed, and 
there debated, vet it will be another, and more than two 
witneſſes againſt the priſoner: for I would aſk any man, 
| ſuppoſe a man was in a room, and there were two men, and 
he talks with both apart, and he comes to one and endea- 
vours to perſuade him that it is lawful to riſe in arms againſt 
the king, if fo be he break his truſt; and he ſhould go to 
another man, and tell him the king hath broke his truſt, 
and we mult ſeek ſome way to redrels ourſelves and perſuade 
the people to riſe: theſe two witneſſes do fo tack this treaſon 
together, that they will be two witnefles to prove him guil- 
ty of high-treaſon. And you have heard one witneſs prove 
it politively to you, that he conſulted to riſe in arms againſt 
the king, and here is his own book ſays, it is lawful for a 
man to riſe in arms againſt the king, it he breaks his truſt, 
and in effect he hath ſaid, the king hath broken his truſt s 
therefore this will be a ſufficient demonſtration what the 
imagination of the heart of this man was, that it was no- 
thing but the deſtruction of the king and the government, 
and indeed of all governments. here can be no ſuch 
thing as government if the people ſhall be judge in the caſe: 
for what ſo uncertain as the heady and giddy multitude? | 
Gentlemen, I think this will be a ſufficient evidence of his 
forſulting the death of the king. You have here the priſo- 
; | | 1 
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ner at the bar that is very deep in it. Indeed ſome men 
may by paſſion be tranſported into ſuch an offence, and 
though the offence be never the leſs, whatever the motives 
are, yet in ſome it is leſs dangerous; for thoſe that venture 


upon paſſion to raiſe commotions and rebellion, are not al- 


2 ſo much upon their guard, but that they make ſome 
falſe ſteps to entrap themſelves. But this gentleman pro- 
cceds upon a ſurer foundation, it is his reaſon, it is his 
rinciple, it is the guide of all his actions, it is that by which 
he leads and directs the ſteady courſe of his life. A man 
convinced of theſe principles, and that wjalks accordingly, 
what will not he do to accompliſh his defign ? how wary 
will he be in all his actions? ſtill reaſoning with himſelf, 
which way to bring it molt ſecurely abput. Gentlemen, 
this is the more dangerous conſpiracy in this man, by how 
much the more it is rooted in him; and how deep it is, you 
hear, when a man ſhall write as his principle, that it js 
lawful for to depoſe kings, they breaking their truſt, ang 
that the revolt of the whole nation cannot be called rebel- 
lion. It will be a very ſad caſe when people act this ac- 
cording to their conſciences, and do all this for the good 
of the people, as they would have it thought; but this 
is the principle of this man. Gentlemen, we think ve 
have plainly made it out to you, and proved it ſufficientiy, 
that it was the imagination of his heart to deſtroy the king, 
and made ſufhcient proof of high-treaſoh. | 

Col. Sidney. Give me leave, my lord, to ſay a very few 

-werds, I deſire Mr. Szlicitzy would not think it his duty 
ro take away men's lives any how: firſt, we have had a 
long ftory—— | | | 

L. C. F. Nav, Mr. Sidney, we muſt not have vying and 
revying, I aſked you before what you had to ſay; the courte 
of evidence is, after the king's counſel have concluded, vt 
never admit the priſoner to ſay any thing 2 | 

Cl. Sidney. My lord, it was a wiſe man ſaid, there neut 
could be too much delay in the life of a man: I know the 

| king's counſel may conclude, if they pleaſe, Mr. Shar, 
J would not have him think that it is enough by one way o 
another to bring a man to death: my lord, this matter ef 
Sir Henry Vane is utterly miſrepreſented—— 

L. C. J. I muſt tell you, gentlemen of the jury, that 
what the priſoner ſays, that is not proved, and what the 
king's counſel have faid, of which there is no proof to maxc 
it out, mult not be taken into any confideration. 2123 

Cal. Sidney. Then, my lord, here is| a place or two in oid 
Hale's ſ turning over my lord Hale's book | for the ee 
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of one treaſon, not being an overt- act of another, your 
lordſhip knows Cike and Hales were both againſt it. {He 
reads. ] Compaſſing by bare words is not an Overt- act, con- 
ſpiring to levy war is no overt- act. 8 
Mr. Hol. Gen. 1 deſire but one word more for my own 
fake as well as the priſoner's, and that is, that if I have 
ſaid any thing that is not law, or miſrepeated, or miſappli, 
ed the evidence which hath been given, I do make it my 
humble requeſt to your lordſhip to rectify thoſe miſtakes as 
nell in point of fact as point of law; for God forbid the 
priſoner ſhould ſuffer by any miſtake. e 
L. C. J. Gentlemen, the evidence has been long, and it 
is a cauſe of great concernment, as it is far from the 
thoughts of the king, or from the thoughts, or deſire of 
any of his judges here to be inſtrumental to take away the 
life of any man, that by law his life ought not to be taken 
away. For I had rather many guilty men ſhould eſcape, 
than one innocent man ſuffer. The queſtion is, whether 
upon all the evidence you heard againſt the priſoner, and 
the evidence on his behalf, there is evidence ſufficient 
to convict the priſoner of the high-treaſon he ſtands charg- 
ed with. And as you mult not be moved by the denial of 
the priſoner further than as it is backed with proof; ſo 
you are not to be inveigled by any inſinuations made a- 
gainſt the priſoner at the bar, further or otherwiſe than 
as the proof is made out to you. But it is uſual, and 
it is a duty incumbent on the king's counſel, to urge againſt 
all ſuch criminals, whatſoever they obſerve in the evidence 
- againſt them, and likewiſe to endeavour to give anſwers to 
the objections that are made on their behalf. And, there- 
tore, tince we have been kept ſo long in this cauſe, it will 
not be amiſs for me (and my brothers, as they ſhall think 
fit,) to help your memory in the fact, and diſcharge that 
duty that is incumbent upon the court as to the points of 
law, This indictment is for high-treaſon, and is grounded 
upon the ſtatute of the 25th Edt. III. By which ſtatute, 
the compaſſing and imagining the death of the king, and 
d:claring the ſame by an overt- act is made high-treaſon. 
Ihe reaſon of that law was, becauſe at common-law there 
was great doubt what was treaſon: wherefore to reduce 
that high crime to a certainty was that law made, that 
ttuſe that were guilty might know what to expect. And 
tuere are ſeveral. acts of parliament made between the time 
of Edww. III. and that of 1 M. but by that ſtatute all trea- 
lons that are not enumerated by after-a&ts of parliament 
Iceman as they were declared by that ſtatute of 25 Edw. III. 
And ſo are challenges and other matters, inſiſted upon 2 
| — 
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the priſoner, left as they were at the time of that ad: 1 
am alſo to tell you that in point of law, it is not only the 
opinion of us here, but the opinion of them that fat before 
us, and the opinion of all the judges of Enpland, and with- 
in the memory of many of you, that tho gh there be two 


_ witneſſes required to prove a man guilty f high-treafon, 


yet it is not neceſſary there ſhould be two witneſſes to 
the fame thing at one time. But if two witneſſes prove 
to ſeveral facts, that have a tendency to the ſame trea. 
fon, they are two witneſſes ſufficient to qonvict any man 
of high-treaſon. In the caſe of my lord |Stafford in par. 
liament, all the judges aſſiſting, it is notoriouſly known, 
that one witneſs to a conſpiracy in England, and another to 
a conſpiracy in France, were held two witneſſes ſufficient to 
convict him of high-treaſon. In the next place, I am to 
tell you, that though ſome judges have been of opinion that 
words of themſelves were not an overt-a& ; but my lord 
Hales, nor my lord Cie, nor any other of the ſages of the 
law, ever queſtioned but that a letter ſhould be an overt- 
act, ſufficient to prove a man guilty of hjgh-treaſon; for 
ſertere eſt agere. r. Sidney ſays, the king js a politick per. 
fon; but you muſt deſtroy him in his natural capacity, or it 
is not treaſon; but I muſt tell you, if any man compaſs to 
impriſon the king, it is high-treaſon ; ſo was the caſe of my 
lord Cobham. And my lord Cote, when he ſays, if a man 
do attempt to make the king do any thing by force and com- 


pulſion, otherwiſe than he _ to do, that it is high-treaſon 


within that act of 25 Eliz. III. But if it were an indiQ- 
ment only for levying of war, there muſt be an actual war 
levied; but this is an indictment for compaſſing the death 
of the king; and the other treaſon, mentioned in that a& 
of parliament for the levying war, may be given in evi- 


_ dence to prove the conſpiracy of the king's death: For it is 


rightly told you by the king's counſel, that the imagination 
of a man's heart is not to be diſcerned ; but if I declare ſuch. 
my imagination by an overt-a&t, which overt-aCt does natu- 
rally evince, that the king muſt be = deſtroyed, 


impriſoned, or the like, it will be ſufficient evidence of 
treaſon within that act. In the next place, having told you 
what. the law is, for, gentlemen, it is our duty upon our 
oaths, to 22 the law to you, and you are bound to re- 
ceive our declaration of the law, and upon this declaration, 
to inquire whether there be a fact, ſufficiently proved, to 


find the priſoner guilty of the high. treaſon of which be 


ftands indicted: and for that J muſt tell you, whatever 
happens to be hear - ſay from others, it is not to be appli 
immediately to the priſoner; but howeyer thoſe 
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that are remote at firſt may ſerve for his purpoſe, to prove 
there was generally a conſpiracy to deſtroy the king and go- 
vernment : and for that matter you all remember it was the 
conſtant rule and method to be obſerved about the popith 
plot, firſt to produce the evidence of the plot in general: 
this was done in that famous caſe of my lord Stafford in 
arliament. Gentlemen, I am alſo to tell you, this alone 
does not at all affect the priſoner at the bar, but is made 
uſe of as a circumſtance to ſupport the credibility of the 
witneſſes ; and is thus far applicable to the buſineſs before 
you, that it is plain, by perſons that do not touch the pri- 
ſoner at the bar, (and I am ſorry any man makes a doubt 
of it at this time of day) that there was a conſpiracy to kill 
the king ; for after ſo full a proof in this place, and 1n 
others, and the execution and confeſſion of ſeveral of the 
offenders, I am ſurprized to obſerve that the priſoner at the 

bar, and ſome others preſent, ſeem not to believe it. 
But, gentlemen, you hear the firſt witneſs; I ſpeak of 
Weſt : he tells you he had the honour to be acquainted with 
Mr. Sidney, and that he had diſcourſe with Valcot, a 0 
convicted and executed for this horrid conſpiracy. Why, 
ſays he, he told me at my chamber, That they were nat the 
only perſons concerned, but that there were other perſons of 
eat quality that had their meetings for carrying on the 
uſineſs in other places. And Ferguſon, that was the ring- 
leader in this conſpiracy, told him there was a defign of 
a general inſurrection; it was once laid down, but it is now 
taken up again. There are other counſcllors of great im- 
portance ; and he names among the reſt, the priſoner at 
the bar. Mr. Jt goes a little further, and he tells you 
this: ſays he, He did not only tell me fo, but that there 
was a deſign to conciliate a correſpondence with ſome per- 
lons in Scotland, and they were to do it under the cant of 
having buſineſs in Carolina. There is Mr. Keeling, he tells 
you too, There was a deſign for a general and publick 
inſurrection; that he was preſent with the Goadenaughs, one 
and the other, and that they had taken upon them to divide, 
and did divide the city into ſuch and ſuch diſtricts: and what 
was the buſineſs? It was, that there might be a general 
inſurrection ; might be an inſurrection, not only to deſtroy 
the king and the duke, but to deſtroy all the King's loyal 
ſubjects; and in taking away their lives, to take away the 
life of monarchy itſelt, and to ſubvert the religion eſta- 
bliſhed by law. Then comes in Col. Rumſey, and he gives 
Jou an account that he had heard of ſuch things in Mr. ///'s 
chamber ; and tells you he had reccived ſuch intelligence, 
And all theſe give you an account, that there was ſuch a 
= deſign 
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not tell you poſitively, what this man, 
there; but ſays, that all did unanimou 


and that they thought fit it ſhould be done ſuddenly, while 
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defign to kill the king : and this is the ſubſtance of the ge⸗ 
neral evidence produced to prove the conſpiracy. Then to 
make this matter come home to the priſoner at the bar, 
firſt my lord Howard gives you an account, and does dired.- 
ly ſwear, That about the middle or latter end of Fanuary 
laſt, he happened to meet with Col. Sidney, the priſoner at 
the bar, and the duke of Monmouth (they were the perſons 
firſt began to have diſcourſe about this jmatter) and how 
they met with a diſappointment ; the thing had ſlept a 
great while, and that it was fit it ſhould be revived again: 
and that perſons of quality were mentiorled, who were to 
have an immediate care in the carrying on of the buſineſs, 
and that it ſhould not be divulged to too| many ; accord- 
ingly there was my lord Ruſſel, my lord of Eſſex, my lord 
of Saliſbury, and Mr. Hampden named. He tells you, the 
riſoner at the bar undertook for my lord of þ ex and 
r. Hampden, and he tells you, the dyke of Monmuth 
undertook for my lord Riſſel, and the reſt]; and that this 
was the reſult of one mecting : he goes yet further, That 
bene e to this it was communicated to thoſe perſons ſo to 
e engaged, and the your and time was appointed: the place, 
Mr. Hampden's houſe ; but is not ſo poſitive t» the time, 
but only to the place and perſons. He ſays, All theſe per- 
ſons met, and he gives you an account, That Mr. Hampden 
(becauſe it was neceſſary for ſome perſon| to break filence) 
gave ſome ſhort account of the deſign of their meeting, and 
made ſome reflexions upon the miſchiefs that attended the 
government, and what apprehenſions many people had upon 
the late choice of ſheritfs, and that there had been a male- 
adminiſtration of publick juſtice ; that it was fit ſome 
means ſhould be uſed to redrefs theſe grievances. He can- 
or that man ſaid 
conſent to what 
was then debated about an inſurrection: and in order to 
it, they diſcourſed about the time, when it ſhould be, 


men's minds were wound up to that height, as they then 
were; and as the firſt witneſs tells you, There was a con. 
fideration, whether it ſhould be at one place, or at ſeveral 
places together: he ſays, then it was taken into conſidera- 
tion, that this could not be carried on, but there muſt be 
arms and ammunition provided. The next ſtep is, about 
a neceſſary concern, the concern of money, and therefore 
our law calls money, © "The finews of war.” My lord 
Howard tells you, That the duke of Monmouth propoſed 25 
or go, oool. That my lord Grey was to advance 10, ocol. * 
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is own eſtate ; but then they thought to make their party 
hang by the aſſiſtance of a diſcontented — — 
$::tland, my lord of Argyle, and Sir Jahn Coctram, and ſe- 
veral other people there to join with them. That pur- 
ſuant to this, they all after met at my lord Ruffel's, and the 
ſame debate is re-atſumed, and among the reit, this parti - 
cular thing of conciliating a friendſhip with the Scoteh - the 
Cumpbels, my lord of Argyle, and my lord Melvin were par- 
ticularly mentioned. That Colonel Sidney took upon him- 
ſelf to find out a meſſenger, but it was my lord Ruffel's 
part to write the letter; one of the meſſengers named to 
convey the ſame, was Aaron Smith, he was known, ſays 
my lord Howard, to ſome of us; and then we all agreed, 
that Auron Smith was the moſt proper man: upon this they 
brake up that very time. Afterwards comes my lord Hnw- 
ard to Colonel Sidney at ſome diſtance of time, and he 
comes to him, and ſhews him threeſeore guineas, and told 
him he was going into the city, and that they were to be 
iven to Aaron Smith, He tells you after this, That he had 
{ome other diſcourſe about a fortnight or three weeks 
after, with Colonel Sidney; and that Colonel S:dney did 
take notice, that he had ſent him, and that he had an ac- 
count of him, as far as Newcaſtle. So that it is very plain, 
that it was not ſudden and raſh thoughts, it is a little more 
than, according to the language we meet with in ſome 
amphlets of late, more than heats and ſtirs. Gentlemen, 
Then I muſt tell you here are eireumſtances proved in pur- 
ſuance of this deſign, for Sir Andrew Forfter intorms you, how 
that Sir Fahn Cickram and the Campbels, and one Monro, as I 
take it, came to town, and that he had diſcourſe with ſome 
of them about their buſineſs of coming out of Scotland ; 


and he ſays, they pretended it was about ſome bulinels,... „ 


of ſome trade to Carolina, which does ſtill corroborate the 
evidence. He tells you likewiſe, that there being a noiſe 
of diſcovering the plot, they began to hide; Sir Jahn 
Cikram began to hide, and ſculk from place to place; they 
come firſt with their cant in their mouths, about Carolina; 
the meſſenger Atterbury tells you, When they came to take 
theſe men, how they thuffled from place to place. So, gen- 
tlemen,.I muſt tell you, That if in this caſe there be but 
one witneſs to prove a direct treaſon, and another witneſs 
to a circumſtance that contributes to that treaſon, that will 
make two witnetles to prove the treaſon: becauſe I would 
explain my mind, Not long ago all the judges of England 

were commanded to meet together, and one that is the 
Jeuer of the king's counſel was pleaſed to put this * ; If 
| | uy 
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I buy a knife of J. S. to kill the king, and it be proved by 
one witneſs I bought a knife for this purpoſe, and another 
eomes and proves, I bought ſuch a knife of J. S. they are 
two witneſſes ſufficient to prove a man guilty of high. 
treafon ; and fo it was held by all the judges of England 
then preſent, in the prcſence of all the king's counſel. And 
therefore Mr. Sidney is mightily miſtaken in the law: for in 
caſe of any treaſon (except the treaſon at the bar) or in 
treaſon for clipping and coining, one witneſs is ſufficient 
at this day. Now, gentlemen, ſuppoſing all this ſhould not 
be ſufficient, here is a libel, and it is a moſt traitorous and 
ſeditious libel, If you believe, that that was Colonel 

-$:dney's book, writ by him, no man can doubt but it is a 
ſufficient evidence, that he is guilty of compaſſing and 
imagining the death of the king; and let us conſider, what 
proof can be greater, that what has been given of it. Mr, 
Sheppard, an intimate acquaintance of his, that has feen 
him write, he looks upon the hand, and ſays, He is ex. 
tremely acquainted with the hand, and ſays he, I believe 
in my conſcience, this book is Colonel Sianey's hand. Gen. 
tlemen, Do you expect Mr. Sidney would call a witneſs to be 
by to ſee him write that book? 

In the next place, you have two tradeſmen, Cite and 
„and they tell you, one had ſeen him write once, the 
other had ſeen his hand-writing, and they both believe it 
his hand-writing ; and they have good reaſon, for they have 
paid ſeveral ſums of money, upon notes which they took, as 
well as this, to be his hand-writing. Gentlemen, Beſides 
that, give me leave to tell you, here is another thing, 
that makes it more plain. This very book is found in 
Colonel S:dney's houſe, on the table in his ſtudy, where 
he uſed to write, by a gentleman, againſt whom Co- 
lonel Sidney cannot make the leaſt objection ; and that 
there was that fairneſs offered by the gentleman, © Pray, 

Colonel, put your ſeal upon it, that you may ſee, that no 
injury be done you;'” but Mr. Sidney would not do it. 
"Therefore he ſeals them with his own ſeal, and carries them 
to M hitrball, where they were broken open, and ſwears that 
thoſe papers were found in his cloſet, whereof this was one. 
Another thing which I muſt take notice |of to you in this 
caſe, is, to mind you, how this book contains all the ma- 
lice, and revenge, and treaſon, that mankind can be guilty 

of: it fixes the.fole power in the parliament and the people; 

ſo that he carries on the deſign ſtill, for their debates at 
their meetings were to that purpoſe. And ſuch doctrines as 


theſe ſuit with their debates; tor there, a general inſurrec- 
. tion 
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tion was deſigned, and that was diſcourſed of in this book, 
and encouraged: they muſt not give it an ill name; it 


muſt not be called a rebellion, it being the general act of 


the people. The king, he ſays, is reſponſible to them, 
the king is but their truſtee ; that he had betrayed his truſt, 


he had miſgoverned, and now he is, to give it up, that they 
may be all kings themſelves. Gentlemen, I muſt tell you, 
I think I ought more than ordinarily to preſs this upon you, 
becauſe I know the misfortune of the late unhappy rebelli- 
on, and thc bringing the late blefſed king to the ſcaffold was 
firſt begun by ſuch kind of principles: they cried, he had 
betrayed the truſt that was delegated to him from the poo 
ple. Gentlemen, in the next place, becauſe he is afraid 
their power alone will not do it, he endeavours to poiſon 


men's judgments; and the way he makes uſe of, he colours 
it with religion, and quotes ſcripture for it too: and you 


know how far that went in the late times; how we were 
for binding our king in chains, and our nobles in fetters of 
iron. Gentlemen, this» is likewife made uſe of by him to 
ſtir up the people to rebellion, Gentlemen, if in caſe the 
priſoner did deſign the depoſing the king, the removing the 


king, and if in order thereunto he be guilty of conſpiring 


to levy war; or as to the letter writ by my lord Ruffel, if 
he was privy to it, theſe will be evidences againſt him. So! 
that it 1s not upon two, but it is. upon greater evidence 


than 22, if you believe this book was writ by him. Next 


| muſt tell you, gentlemen, upon, I think, a leſs teſtimony 


an indictment was preferred. againit the late lord Ruſſel, and 


he was thereupon convicted and executed; of which they 
_ brought the record. ILheſe are the evidences for the 
king. | 


ral circumſtances, Firſt, he offers you a noble lord, my 


lord Angleſey, who ſays, that he attended my lord of Bedford, 


upon the misfortune of the impriſonment of his ſon ; after 
he had done, my lord Faward came to ſecond that part of 
a chriltian's office, which he had performed, and told him, 


he had a very good ſon, and he knew no harm of him; and 


55 to the plot, he knew nothing of it. Another noble lord, 


my lord Clare, tells you, that he had ſome diſcourſe with my 


lord Hzvard, and he ſaid if he were accuſed, he thought they 
would but tell noſes, and his buſineſs was done. Then Mr. 


Aa Eb | Philip 


For the priſoner, he hath made ſeveral objections; as 
that there was no war levied: for that, Gentlemen, at 
the beginning of the cauſe I told you what I took the law. 
to be, and I take it to be ſo very plainly. But, gentlemen, 
35 to the credibility of my lord Hzward, he offers you ſeve- 
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the teſtimony o 


1 a - 


Philip Howard, he tells you, how he was not ſo intimate with 

him as others but he often came to his hrother's; and that 
he ſhould ſay, he knew nothing of a plot, nor did he believe 
any; but at the ſame time, he ſaid he believed there was 2 


ſham plot; and then he preſſed him about the buſineſs of 


the addreſs; but that now my lord of Eſex was out of town 
and ſo it went off. Another thing Mr. Sidney took notice 
of, ſays he, it is an act of revenge in my lord Havard, for 
he owes him a debt, that he does (beſides by his allegation) 


does not appear. 


Cl. Sidney. My lord, he hath confeſſed it. 

L. C. J. Admit it; = in caſe Colonel Sidney ſhould be 
convicted of this treaſon, the debt acerues to the king and 
he cannot be a farthing the better for it. But how does it 
look like revenge? I find my lord Howard, when he ſpeaks 
of Colonel Sidney, ſays he was more beholden to him thanany 


body, and was more ſorry for him; fo ſays my lord Clare. 


Gentlemen, you have it likewiſe offered, that he came to 
Colonel Sidney s houſe, and there he was deſirous to have the 
plate and goods removed to his houſe, and that he would 
aſſiſt them with his coach and coachman to carry them thi. 
ther; and did affirm, that he knew nothing of the plot; 
and did not believe Colonel Sianey knew any thing: and 
this is likewiſe proved by a couple of maid-ſervants, as well 
as the Frenchman, You have likewiſe ſomething to the ſame 
purpoſe ſaid by my lord Paget, and this is offered to take off 
the credibility of my lord Howard. Do you believe, be- 
cauſe my lord Howard did not tell them, [ am in a conſpi- 
racy to kill the king, therefore he knew nothing of it? He 
knew theſe perſons were men of honour and would not be 
concerned in any ſuch thing. But do you think becauſe a 
man goes about and denies his being in a plot, therefore he 
was not in it? Nay, it ſeems ſo far from being an evi— 
dence of his innocence, that it is an evidence of his guilt. 
What ſhall provoke a man to diſcourſe after this manner, 
if he had not apprehenfion of guilt within himſelf? This is 

fered againſt my lord Howard in diſparage- 
ment of his evidence. Ay, but farther it is objected, he 1s 


in expectation of a pardon: and he did ſay, he thought fe 


ſhould not have the king's pardon till ſuch time as tie 
drudgery of ſwearing was over. Why, gentlemen, I tax 
notice, before the diſcourſe happened, he ſwore the ſame 
thing at my lord Rufſel's trial. And I mult tell yo", 
though it is the duty of every man to (diſcover all treaſos; 
yet 1 tell you for a man to come and ſwear himſelf o 
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Over 
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over guilty, in the face of the Court of juſtice, may ſeem 
irkſome and provoke a man to give it ſuch an epithet. 
It is therefore for his credit, that he is an unwilling wit- | 
neſs: but, gentlemen, conſider, if theſe things ſhould have 
peen allowed to take away the credibility of a witneſs what 
would have become of the teſtimonies that have been given 
of late days? What would become of the evidence of all 
thoſe that have been ſo profligate in their lives? Would you 
have the king's counſel to call none but men that were not 
concerned in this plot, to prove that they were plotting ? 
Ay, but gentlemen, it is further objected, this hand looks 
like an old hand, and it may not be the priſoner's hand, but 
be counterfeited ; and for that, there is a gentleman, who 
tells you what a dextrous man he is. He ſays, he be- 
lieves he could counterfeit any hand in half an hour; it is 
an ugly. temptation, but I hope he hath more honour than 
to make uſe of that art, he ſo much glories in. But what 
time could there be for the counterfeiting of this book ? can 
vou imagine that Sir Philip Lloyd through the bag ſealed up 
did it? Or who elſe, can you imagine, ſhould, or, does the 
priſoner pretend, did write this book? So that as on one 
ſide, God forbid, but we ſhould'be careful of mens lives, 
ſo on the other ſide, God forbid, that flouriſhes and varniſh 
ſhould come to endanger the life of the king, and the de- 
ſtruction of the government. But, gentlemen, we are not 
to anticipate you in point of fact, I have according to my 
memory, recapitulated the matters given in evidence. It 
remains purely in you now, whether you do believe upon 
the whole matter, that the priſoner is guilty of. the high- 
treaſon whereof he is indicted. | | „ 
Mr. Juſt. Withins, Gentlemen, it is fit you ſhould have 
our opinions; in all the points of law we concur with my 
Lord Chief Juſtice : ſays Clonal Sidney, here is a mighty 
conſpiracy, but nothing comes of it; who muſt we thank 
for that? None but the almighty providence: One of them- 
elves was troubled in conſcience, and comes and diſcovers 
it; had not Keeling diſcovered it, God knows whether we 
might have been alive at this day. | 


Then the jury withdrew, and in about half an hour's 
ume returned, and brought the priſoned in, guilty. 


Then the Lieutenant of the tower took away his priſoner. 


Aziz. | ON 
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ON the 26th of November, Algernin Sindey, 
brought to the bar of. the Court of B 
ceive his ſentence, which yg ama nced : 


2 Eſq; was 
ing s-Bench, to re- 


Cal. Sidney. Then, O God! O God! I beſeech thee to 
ſanctify theſe ſufferings unto me, and impute not my blood 
to the country, nor the city, through which I am to be 
drawn; let no inquiſition be made for it, but if any, and 
the ſhedding of blood that is innocent, muſt be revenge, 
let the weight of it fall only upon thoſe, that malicioully 

ecuted me for righteouſneſs ſake. | 

L. C. J. I pray God work in you a temper fit to go into 
the other world, for I ſee you are not fit for this. 

Cl. Sidney. My lord, feel my pulſe, | holding out his 
hand] and fee if I am diſordered; I bleſs God, I never 
was in better temper than I am now. 


Then the lieutenant of the Tower carried back his 
priſoner. | | | 


The priſoner afterwards 


K a petition to the king, 
- which ſee in State- trials, Vol. 


VIII. p. 453. 


N the 7th of December (his majeſty having been pleaſed 

to remit* all the ſentence but beheading) he was brought to 

a ſcaffold erected ſor that purpoſe on Tower-hill, where, 

having delivered the following paper to the ſheriff, his 

head was ſevered from his body. : 

Men, brethren, and fathers; friends, countrymen, and 
. : ſtrangers, | | 


It may be expected that I ſhould now ſay ſome great 
matters unto you; but the rigour of the feaſon, and the 
infirmities of my age, increaſed by a cloſe impriſonment o. 
above five months, do not permit me, | 
Moreover we live in an age that maketh truth paſs for 
treaſon: I dare not ſay any thing contrary unto it, and the 
ears of thoſe that are about me will probably be found too 
tender to hear it. My trial and condemnation do ſuffei- 

ently evidence this. | 
ft, Rumſey and Keeling, who were brought to prove the 


plot, faid no more of me, than that they knew — 900; 
| | — oft 


. This was becauſe of his family, he 


; being brother to the eul of 
Leicefter --* | : 
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and ſome others equally unknown unto me, had uſed my 
name, and that of ſome others, to give a little reputation 
unto their deſigns. The lord Howard is too infamous by 
his life, and the many perjuries not to be denied, or rather. 
frorn by himſelf, to deſerve mention; and being a ſingle 


witneſs would be of no value, though he had been of un- 
blemiſhed credit, or had not ſeen and confeſſed that the 
crime committed by him would be pardoꝶ only for com- 
mitting more; and even the pardon promiſed could not be 
obtained till the drudgery of {wearing was over. 9 
This being laid aſide, the whole matter is reduced to the 


papers ſaid to be found in my cloſet by the king's officers, 


without any other proof of their being written by me, than 


what is taken from ſuppoſitions upon the ſimilitude of an 


hand that is eaſily counterfeited, and which hath been late- 


ly declared in the lady Carr's caſe to be no lawful evidence = 


in criminal cauſes. | 


But if I had been ſeen to write them, the matter would 


not be much altered. They plainly appear to relate unto a 
urge treatiſe written long ſince, in anſwer to Filmer's book, 
lich, by all intelligent men, is thought to be grounded 
upon wicked principles, equally pernicious unto magiſtrates 
and people. EL 
[t he might publiſh unto the world his opinion, that all 


men are born under a neceſlity derived from the laws of 


Cod and nature, to ſubmit unto an abſolute kingly govern- 
ment, which could be reſtrained by no law or oath; 
and that he that hath the power, whether he came unto it 
by creation, election, inheritance, uſurpation, or any other 
way, had the right; and none muſt oppoſe his will, but 


the perſons and eſtates of his ſubjects muſt be indiſpenſibly 


lubjc&t unto it; I know not why I might not have publiſh- 


& my opinion to the contrary, without the breach of any 
* | have yet known. | | 
mi 


ight as freely as he publickly have declared my 
touglits, and the reaſons upon which they were ground- 
d, and I am perſuaded to believe, that God had left na- 
dans under the liberty of ſetting up ſuch governments as 
belt pleaſed themſelves. : 
nat magiſtrates were ſet up for the good of nations, not 
ms for the honour or glory of magiltrates. 
5 lat the right and power of magiſtrates in every coun- 
1 was that which the laws of that country made it to be. 
as thoſe laws were to be obſerved, and the oaths taken 
them, having the force of a contract between magiſtrates 
5 I | and 


Rath 


[4 
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and people, could not be violated without danger of difloly. 

ing the whole fabrick. | | 
hat uſurption could give no right, and the moſt dange. 

rous of allenemies unto kings were they, who, raiſing their 

power to an exorbitant height, allowed unto uſurpers all 


the rights ch ule unto it. 


That ſuch ufprpations being ſeldom compaſſed without 
the ſlaughter of Me reigning perſon, or family, the worſt of 
all villains was thereby rewarded with the mot glorious 
privileges. | | | 
That it ſuch doctrines were received, they would ſtir up 
men to the deſtruction of princes with more violence, than 
all the paſſions that have hitherto raged in the hearts of the 
moſt unruly. EN | | 
That none could be ſafe, if ſuch a reward were propoſed 
unto any that could deſtroy them. | 
That few would be ſo gentle as to ſpare even the beſt, if 
by their deſtruction a wild uſurper could become God's 
anointed; and by the moſt execrable wickedneſs invelt 
himſelf with that divine character. 
This is the ſcope of the whole treatiſe ; the writer gives 
ſuch reaſons as at preſent did occur unto him, to prove it, 
This ſcems to agree with the doctrines of the moſt reverene- 
ed authors of all times, nations and religions. The bet! 
and wiſeſt of kings have ever acknowledged it. The pre- 
ſent king of France hath declared that kings have that hap- 
py want of power, that they can do nothing contrary to 
the laws of their country, and grounds his quarrel with 
the king of 2 anno 1667, upon that principle. Kin: 
Fames, in his ſpeech to the parliament, anno 1603, doth in 
the higheſt degree aſſert it: the ſcripture ſeems to declare 
it. If nevertheleſs the writer was miſtaken, he might haue 
been refuted by law, reaſon and ſcripture ; and no min, 
for ſuch a matter, was ever otherwiſe puniſhed, than h 
being made to ſee his error; and it hath not (as I think 
been ever known that they had been referred to the juch 
ment of a jury, compoſed of men | utterly unable to com- 
prehend them. | | 
But there was little of this in my caſe; the extravagant 
of my proſecutors goes higher: the above-mentioned tre 
tiſe was never finiſhed, nor could be in many years, 45 
moſt probably would never have heen. So much as is! 
was written long ſince, never reviewed nor ſhewn unto a0 
man; and the fitticth part of it was produced, and not th 
tenth of that offered to be read. ＋ hat which was ne 


known unto thoſe who are ſaid to have conſpired with " 


„ n 
* . 
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was ſaid to be intended to ſtir up the minds of the people in 


-oſecution of the deſigns of thoſe conſpirators. 


When nothing of particular application unto time, place, 


or perſon, could be found in it (as hath ever been done by 


thoſe who endeavoured to raiſe inſurrections) all was ſupplied 
by Innuendo 5. | 


Whatſoever is ſaid of the expulſion of Tarquin; the in- ; 


ſurrection againſt Nero, the ſlaughter of Caligula, or Dami- 
ian; the tranſlation of the crown of France from Mere- 
vens's race unto Pepin; and from his deſcendants unto Hugh 
Capet, and the like, applied by Innuendo unto the _ 

They have not conſidered, that if ſuch acts of ſtate be 
not good, there is not a king in the world that has any title 
to the crown he bears; nor can have any, unleſs he could 
deduce his pedigree from the eldeſt ſon of Noah, and ſhew 
that the ſucceſſion had ſtill continued in the eldeſt lines, 
and been ſo deduced to him. 


Every one may ſee what advantage this w d be toall 


the kings of the world, and whether, that failing, it were not 
better for them to acknowledge they had received their 


| crowns by the conſent of willing nations; or to have no 


better title unto them than uſurpation and violence, which, 

by the ſame ways, may be taken from them. | 
But I was not long fin 

mult die. 
Leſt the means of deſtroying the beſt proteſtants in Eng- 


land (ſhould fail, the bench muſt be filled with ſuch as had 


been blemiſhes to the bar. 


—_ 


ce told that I mult die, or the plot 


None but ſuch as theſe would have adviſed with the 


king's counſel of the means of bringing a man to death, 
ſuffered a jury to be packed by the kings ſolicitors and the 
under ſheriff, admit of jurymen who were not freeholders, 


receive ſuch evidence as is above-mentioned, refuſe a copy | 


of an indictment, or to ſuffer the ſtatute of 46 Edw. II 

to be read, that doth expreſly enact, it ſhould in no caſe be 
denied unto any man, upon any occaſion whatſoever, over- 
rule the molt important points of law without hearing. And 
whereas the ſtatute 25 Edw. III. upon which they ſaid I 


ſhould be tried, doth reſerve unto the 2 all con- 


ſrudions to be made in points of treaſon, they could aſ- 
ſume unto themſelves not only a power to make conſtructi- 
ons, but ſuch conſtructions, as neither agreed with law, 
reaſon, or common ſenſe, - | 

By theſe means I am brought to this place. The Lord 
"give theſe practices, and avert the evils that threaten the 
nation from them. The Lord ſanctify theſe my ſufferings 


> unto 


bi. — = — 


; 
| 
j 
1 
| 
| 


Vol. III. p. 794. 
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unto me; and though I fall as a ſacrifice unto idols, ſuffer 

not idolatry to be eſtabliſhed in this land. Bleſs thy people - 
and fave them. Defend thy own cauſe and defend thoſe 
that defend it. Stir up ſuch as are faint, dire thoſe that 
are willing, confirm thoſe that waver, pive wiſdom and in- 

tegrity unto all. Order all things ſo as may moſt redound 
unto thine own glory. Grant that I may die glorifying 
thee for all thy mercies, and that at the laſt thou haſt per- 
mitted me to be ſingled out as a witneſs of thy truth; and 


even by the confeſſion of my oppoſers, for that old cauſe in 


which I was from my youth engaged, |and for which thou 
haſt often and wonderfully declared thyſelf. State Trial, 


His attainder was reverſed in parliament, the firſt of il. 
and Mary. See State Trials, Vol. VIII. p. 517. 


T he compiler of this work perceiving that ſhould he go regularly 
through the various trials for * offences, they would engreſs a 


: portion 4 room inconſiſtent with the originu deſign of this publica- 


fron, which was to unite variety with entertainment and inſtruftim: 

he will therefore reduce the ſubſequent proſec tons for theſe offences, 

we a flatement ſimply of the libel, and the puniſhment inflicded on the. 
ender. = | 


— 
ͤ— 


„ 0 —— 


The CAsE of THomas ROSEwELIL, a Dil 
ſenting Preacher, for High-Treaſon, at the 
King's-Bench-Bar, on the 18th of November, 
1684. Mich. 36 Car. II. 


indictment charged, that the priſoner, Thomas 
Roſewell, on the 14th of September, in the gbth year 
of the King, at the pariſh of Retherhith, in the county of 
Surry, did compaſs and imagine the death of his majeſty, and 
to raiſe a rebellion ; and that, to accompliſh his ſaid traito- 
rous purpoſes, he did, at the time and place Aforeſaid, in 3 
certain unlawful aſſembly, preach, ſpeak, aſſert and de- 
clare the following words, (viz.) "That the people made a 
flocking to the King, upon pretence of healing the king's 
evil, which he could not do; but that they, meaning him- 
ſelf, and other traitorous perſons, the king's ſubjects, wu 
the perſons they ought to flock to, becauſe they were py 
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and prophets, who by their prayers -could heal the dolours 
and griefs of the people: that they had had two wicked 
kings together, meaning king Charles I. and king Charles 
II. who had permitted popery to enter in under their noſes; 
whom they could reſemble to no other perſon but the moit 
wicked Jerobzam: and that if they, meaning the ſaid evil- 
diſpoſed perſons, unlawfully aſſembled, would ſtand to 
their principles, he did not fear but they would overcome 
their enemies, meaning the king and his ſubjects, as in 
former times, with rams-horns, broken platters, and a 
ſtone in a ſing: all which was laid to be againſt the duty 
of his allegiance, the kings peace, Ke. 5 
The jury found him guilty.“ He received a pardon from 
the king. | | | N 


The Cask of RICHARD BAxTER, Clerk, for 
a Seditious Libel, at Guildhall, goth May, 
1085. 1 James II. To + 


Ms charge againſt Richard Baxter, was for publiſhing 
a ſcditious libel, entitled“ A Paraphraſe on the 
Teſtament, with notes dactrinal and practical.” In 
which he ſays of the clergy of the church of England, 
that * theſe preachers and prelates are the leaſt and 
baſeſt that preach and tread down chriſtian love, of all 
that diſſent from any of their preſumptions, and ſo preach 
down not the leaſt, but the great command'——thar It 
i folly to doubt whether there be devils,. while devils in- 

| Es ; cCarnate 


The only caſes for treaſonable ſpeeches contained in this compilation, 
1s that of Jon James, p. 245. who was executed, and this of Thomas 
Riewell. It was obſerved in page 198 that words ſpoken, amount only 
to a high miſdemeanor, and no treaſon. This may require explanation z 
theſe two trials happened in the time of Charles 11. in the 13th year of 
Whoſe reign, an act was paſſed, entitled, An act for the ſafety and preſerva- 
ton of his majeſty's perſon and government, againſt treaſonable and ſeditious 
Practices and attempts, which after reciting that the troubles and diſ- 
oy of the preceding reign proceeded chiefly from a multitude of 
ecitious ſermons, pamphlets and ſpeeches, it was enafted that whoſo- 
ever hall compals, deviſe, or imagine the death, maim, wounding, im- 
prulonment or reſtraiut of the king, during his natural life, and expreſs it 
1 euher'printing, writing, preaching or malicious and adviſed ſpeaking, 
NN luffer as in caſes of high-treaſon: with the death of Charles II. 
us att expired, therefore words alone unaccompanied by any other 
Frealonabſe atis cannot now be more than a high miſdemeanor. 
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carnate live here among us, what elſe but devils ſure could 
make ceremonious hypocrites conſult with politick roya- 
liſts to deſtroy the Son of God, for ſaving mens health and 
lives by miracle? Query, whether if this whithered hand 
had been their own, they would have plotted to kill him, 
that would have cured them by a miracle, as a ſabbath. 
breaker? And whether their ſucceſſors would filence and 
impriſon godly miniſters if they could cure them of all their 
ſickneſſes, and help them to preferment, and give them 
money to feed their luſts. en that preach in Chriſt's 
name therefore are not to be ſilenced though faulty, if 
they do more good than harm; dreadful then is the eaſe of 
them that filence Chriſt's faithful miniſters. Let not theſe 
proud hypocrites deceive you, who by their long liturgies 
and ceremonies, and claim of ſuperiority, do but cloak their 
worldlineſs, pride and oppreſſion, and are religious to their 
greater damnation. Prieſts are many but labourers few; 
what men are they that have and do ſilence the faithfulleſt 
labourers, ſuſpecting that they are not for their intereſts, 
Chriſt's miniſters uſe God's ordinances: to ſave men, and 
the Devils clergy uſe them for ſnares, miſchief and mur- 
8 . | 
The ſentence againſt him for the above libel was that he 
ſhould be fined 5ool. and give ſecurity for his good behavi- 
our for ſeven years. State Trials, Vol. X. Appendix. p. 37. 


* 
— 


The Cas E of Mr. SAuuzI JoHNs0N, for 
Seditious Libels, at the K:ng's-Bench-Bar, 
on Monday the 2 iſt of June, 1686. 2 
Jac. II. 5 | 


1 JOHNSON was charged with having pub- 
liſhed two pernicious, ſcandalous and ſeditious libels, 
to raiſe and ſtir up ſedition and reþellion in his 5 1 
liege · ſubjects, &c. The title of one being, An humble and 
hearty addreſs to all the Engliſh proteſtants in this preſent 
army. Which is as follows: 


An humble and hearty addreſs to all the Engliſh protelt- 
ants in this preſent amp. 


; Gentlemen, ; 
NEXT to the duty which we owe to God, which ou ht 


to be the principal caie of men of your profeſſion eſpeci ly, 
becauſe you carry your lives in your hands, and 0 2 


\ 
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Jeath in the face; the ſecond thing that deſerves your con- 
| ideration, is the ſervice of your native country, wherein 
vou drew your firſt breath, and breathed a free Engliſb air. 
Now I would deſire you to conſider, how-well you o_ | 
with theſe two main points, by engaging in this preſent 
dee. 5 | 
1 it in the name of God, and for his ſervice, that you 
have joined yourſelves with papiſts; who will indeed fight 
{or the maſs-book, but burn the bible: and who ſeek to 
extirpate the proteſtant religion with your ſwords, becauſe 
they cannot do it with their own? And will you be aiding ' 
| ud aſſilling to ſet up maſs-houſes, to erect that popiſh king- 
dom of darkneſs and deſolation amongꝑſt us, and to train up 
all our children in popery? How can you do theſe things, 
and yet call yourſelves proteſtants. + | 
And then what ſervice can be done to your country by 
being under the command of French and „ and 
by bringing the nation under a foreign yoke ? Will you help 
them to make forcible entry into the houſes of your coun- 
trymen, under the name of Quariering, directly contrary to 
Magna Charta, and the Petition of Right? Will you be aid- 
ing and aſſiſting to all the murders and outrages which they 
hall commit by their void commiſſions ? which were de- 
clared illegal, and ſufficiently blaſted by both houſes of 
parliament (if there had been any need of it) for it was very 
well known before, that a papiſt cannot have a commiſſion, 
but by the law is utterly diſabled and difarmed. Will 
vou exchange your birth-right of Engliſh laws and liberties 
tor martial, or elub-law; and help to deſtroy all others, only 
to be eaten laſt yourſelves; If I know you well, as you are 
Engliſhmen, you ana and ſcorn theſe things. And therefore 
be not uncqually yoked with idolatrous and bloody papiſts : 
he valiant for the truth, and ſhew yourſelves men.” 

The ſame conſiderations are likewiſe humbly offered to 
all the Engliſh ſeamen, who have been the bulwark of this 
nation againſt popery and ſlavery ever ſince cighty-eight. 

And the others, viz. © The opinion is this, that reſiſt- 
my be uſed, in caſe our religipn and rights ſhould be 
invaded;?” | | | 


For theſe libels Sir Francis Withins pronounced the Fw 


ing ſentence upon him: to pay five hundred marks to the 
king, and to lie in priſon till it was paid: to ſtand thricein ſhe 
pillory, in the Palace-yard, at Charing-craſs, and at the 
Vid-Exchange: and to be whipt by the common hangman 

ds from 
Ibis is printed in Mr. Johnſon's works, Þ 159, to 166. which be- 
''g too long to inſert here, the 1cader is referred to it. CE | 


o 
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from Newgate to Tyburn. The judges then in Court, 
were Lord Chief-Juſtice Herbert, Sir. Francis Nubins, Sir 
Robert Wright, and Sir Richard Holloway, who apprehending 
it would be a ſcandal to the clergy to have ſo infamous 2 
puniſhment inflicted on a miniſter, defired Mr. Fobnſan 
might be firſt degraded: in order to which, being a priſoner 
in the King's-Bench, in the dioceſe of the biſhop of mcheſ. 
| ter, he was ſummoned to appear the 2oth of November, in 
on S the convocation-houſe of St. Paul's in the dioceſe of Landi, 
his living being in that dioceſe, and brought thither by 
Habeas Corpus ; where he found the biſhops of Durham, Ro- 
chefler, and Peterborough, commiſſioners tb exerciſe the ju- 
riſdiction of the biſhop of London, during his ſuſpenſion; 
with ſome clergvmen, and many ſpectators. A libel was 
exhibited againſt him, —_—_— him with great miſ-be. 
havidurs, though none were ſpecified pr proved. Mr. 
Fame demanded a copy of the libel, and an advocate, 
oth which the biſhops denied, and immediately proceeded 
to ſentence, that he ſhould be declared an —— per- 
ſon, that he ſhould be deprived of his rectory, that he 
ſhould be a mere layman, and no clerk, and be deprived of 
all right and privilege of prieſthood ; that he ſhould be de- 
raded thereot, and of all veſtments and habits of prieſthood. 
Againſt which proceedings Mr. Johnſan proteſted, as being 
againſt law, and the 132d canon; not being done by his 
own dioceſan. But his proteſtation was refuſed, as was alſo 
his appeal to the king in Chancery. 

After which, they proceeded to degrade him, by put- 
ting a ſquare cap on his head, and then taking it off: by 
pulling off his gown and girdle, which he demanded as his 
proper goods, bought with his mas which they promiſed 
to Bf him, but he could not get them till he paid twenty 
thillings. Then they put a bible into his hands, which he 
not parting with readily, they took it from him by force. 
On the 22d of Navember, the judgment in the King +- 

+ Bench began to be executed with great rigour and cruelty: 
Mr. Rouſe, the under-ſheriff, tore off his caflock on the 
pillory, and putea frize coat upon him; he was whipped 

with a whip of nine cords, knotted. Mrs. Jahnſan had alſo 
an information exhibited againſt her, for the like matter as 
that againſt her huſband. . 85 : 

June 11, 168g, the parliament took Mr. [Fohnſzn's caſe into 
conſideration, and reſolved that the judgment againſt him 
was illegal and cruel: that the eccleſiaſtical commiſſion 
was illegal, and conſequently the ſuſpenſion of the * 
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of Lindin, and the authority committed to the three biſhops, 
null and illegal. That Mr. Fehnſmm not being degraded by 
his own dioceſan, if he had deſerved it, was illega : thata 
bill be brought in, to reverſe the judgment, and to de- 
clare all the proceedings before the three biſhops null and 
illegal. And that an addreſs be made to his majeſty, to 
recommend Mr. Fehnſon to ſome eccleſiaſtical preferment, 
ſuitable to his ſervices and ſufferings. | 


The houſe likewiſe ordered, That in the ſaid bill the | 


proceedings upon the eccleſiaſtical commiſſion ſhould be de- 
clared void. Rs : N 

The houſe preſented two addreſſes to the king in behalf 
of Mr. Johnſon: but though his majeſty was inclinable 
enough to have complied with their requeſt, Mr. Naben 


could never obtain any church-preferment. Mr. Fohnſon 


however being a man of ſueh merit, did not paſs altogether 
without a reward; for the king gave him three hundred 
pounds a year out of the Peſt- Office, for his and his ſon's 
life; beſides a thouſand pounds in money, and likewiſe be- 
[towed a place of about a hundred pounds a year to his ſon. 
State Trials, Vol. VII. p. 645. Ot. | 


— . ¶ — — 


IN the interval between the laſt proſecution of Samuel 
Jahnſon in 1686, and the ſucceeding proſecution of John 
Iulchin, a moſt important reformation in the adminiſtration 
v public juſtice took place. The cauſes of complaint 
appear in a letter concerning Sir William Mpitlack's bill for 


regulating of trials in caſes ot high-treaſon, written in 1093, | 
or 


page 1. it ſays: © What good Engliſbman is not afflicted 
the death both of £E/Jex and Raleigh? Can any man that 
knows our laws, think Sir Henry Vane was fairly dealt with? 
I hat Plunket ought to have been tried twice ? : Sidney exe- 
cuted upon ſimilitude of hands, and one witneſs? Sir Tho- 
"as Armſtrong without a trial, before the outlawry compelled 
lis coming in? Alton upon preſumptive treaſon? And 
der, againſt the plain ſenſe of ſo many ſtatutes ? The 
blood of thele, and many more, cry for vengeance, and 
*imoniſh us to provide againſt ſuch extravagancies here- 
on Cilledge and Corniſh ery aloud fot ſuch a. bill. Had 
u. a ſtatute been in force, could the great Lord Ruſſel 
r. died for only endeavouring to prevent the wild at- 
*mpts of others? and becauſe Si Themas Armſtrong had 
| viewed 
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viewed the guards? But it is needleſs to ſet down the fe. 
veral inſtances in other reigns, when the trials under this, 


afford but too pregnant reaſons to conclude the judges v 


untoward council for the priſoner, and that jurymen may be 


biaſſed by piques and. animoſities: and alſo that well. 
meaning men of a jury ought to hear the law ſtated by 
ſuch of the robe as are not in the pay of the crown ; not 


only becauſe the bench too often prevaricates, but becauſe 


the priſoners are often wearied out, as, the great Raleigh was, 


with the clamorous harangues of the King's council, ang 


ſo drop their defence, when their lungs (which are not ſo well 
breathed as thoſe of pleaders) fail them.) | 
How ſtriking is the contraſt between the adminiſtration 
of juſtice at that period and at the preſent! At that time 
the judges held their commiſſions, during the pleaſure of 
the crown (durante bene placits) under the influence of which, 
their deciſions were ſuſpected not to flow from the pure 
Fear 1700, by ſtatute 13 Vl. 
liam III. c. 2. © for the further limitation of the crown 
and better ſecuring the rights and liberties of the ſubject, 
it is declared that the judges' commiſſions ſhall be made, 
(not as formerly durante bene placito: but) quamdiu bene ſe gc- 


ſerint, during their good behaviour, and their ſalaries aſccr- 


tained and eitabliſhed ; but that it may be lawful to removc 
them on the addreſs of both houſes of parliament. Since 
that period and to the honour of the reign of his preſent ma- 
jeſty George the Third, theſe proviſions have been completely 


carried into effect: his majeſty declaring from the throne to 


both houſes of parliament that he looked upon the in- 
dependency and uprightneſs of the judges, as eſſential to 
the impartial :dminiſiration of juſtice, as one of the bell 
ſecurities to the rights and liberties of his loving ſubjects, 
and as moſt conducive to the honour of his crown; in 
order therefore to enable his majeſty to effectuate thelc 
wiſe, juſt and generous purpoſes of his roval heart, it 
was enacted 1 Geo, III. c. 23. A. D. 1760, That the judges 
commiſſions ſhall be continued notwithſtanding the demilc 
of the crown (which was formerly | held immediately 10 
vacate them), and that their ſalaries ſhall be ſecured to them 
during the continuance of their commiſſions, of which the! 
ſhall not be deprived but on the addrefles of both houſes of 
parliament. | 

Thus then the independency of the judges is wo 
pletely ſecured, and there now remains not the ſmalleſt 


foundation for ſuch an imputation 6n the uprightneſe 


the bench, as it deſervedly received from the wziter o the 
above letter. | 1 k 


* 
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As to the complaint contained in the ſame letter of the 
« clamorous harangues of the king's counſel,” wearying and 
exhauſting priſoners until they drop their defence; inſtead 
of theſe we now ſee proſecutions, conducted with modera- 
tion, and the clamorous harangues“ ſo fatal to a fair 
diſtribution of juſtice adopted. on the other ſide of the queſ- 
tion in oppoſition to the crown. And laſtly the cauſes of 
complaint reſpecting trials for high-treaſon, are now com- 
pletely removed, as mult have appeared to the reader in the 


courſe of this ſubject. 


> . — 


— 


The CAsE of JohN TuTcuin, for a Sedi- 
tious Libel, entitled, The Obſervator, at 
Guildhall, London, on the 4th of November, 
.1704- . 8 : | 


OHN TUTCHIN was charged by information which 
ſet forth that being a ſeditious perſon, and a daily inven- 
tor and publiſher of talſe news and ſeditious libels, to tra- 
duce the government, did, on the goth of May, in the firſt 
rear of her majeſty's reign, compoſe and publiſhl a certain 
talſe, malicious, ſeditious, 0 ſcandalous libel, entitled, 
The Obſervator ; wherein, among other things, were the fol- 
lowing patfages, No. 11. Saturday, the 3oth of May, 1702. 

At the ſame time we conſider the French king's ſucceſs in 
his bribery and corruption, we ought to lament the ſad ſtate 
of our own country, which affords ſo many inſtances of 
treachery, If we may judge, by our own national miſcar- 

riages, perhaps no nation in Europe has felt the influences 
of French gold more than England: and worthy it is our 
pony lamentation, that our dear country ſhould be wea- 
ned by men of mercenary principles, when countries in- 
tcrior to us in ſtrength and riches, are ſecured from attempts 
of this nature, only by the fidelity of their people. What is 
the reaſon that Hauch gold has not affected Holland as 
well as England; but that their miniſtry is ſuch as is intirely 
in the intereſt of their country, and altogether incorrup- 
tible: They prefer men that are knowing in their poſts, 
and are active in the buſineſs; when in England we find ofti- 
ces for men, not men for offices; and a title of honour 
3\G4A man a title to a great employment, he is altogether 
| | ignorant 
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ignorant of. By this, and by preferring of men by i 

and favour, has the exciſe — and other oro 
es of the revenue, intolerably ſunk ; and, by this means 
has the navy of England, our Ita ſupport, — hitherto 
perfectly bewitched : and can Lewis ſpend his money bet. 
ter, than in getting men into offices in Eugland, who are ei- 
ther falſe or ignorant of the buſineſs, or are his friends?“ 
That on the 11th of Fuly following, he publiſhed ang. 
ther Olſervator; wherein are thefe words: And this is 2 
prerogative of ſingular advantage to the people of England 
in that their repreſentatives are the junges of the mal. ad. 


miniſtration of their re that they can call them in 


queſtion for the ſame, and can appoint ſuch to wear the 
crown who are fitteſt for government; which they have 
often done, and, indeed, which is the privilege of all free 
people, who are authorized by the laws of God and nature, to 
chuſe their own governors.” 1 
That on the 12th of June, in the ſecond year of the queen, 
he publiſhed another; wherein are theſe words: © Take 
one time with another, the miſmanagements of the nayy 
have been a greater tax on the merchants, than the duties 
raiſed by parliament: we never had a better navy; but the 
wiſdom of the managers thereof is like a bottomleſs pit, 
paſt finding out. | 
That on the 16th of the ſame June, | he publiſhed ano- 
ther; wherein are theſe words: What avails it a man 
of learning and parts, to qualify himſelf for the ſervice of 
his country on the ocean ? If he has knowledge enough to 
adviſe Neptune himſelf, if he has no intereſt, he ſhall have 
no preferment. How much does it lbok to our nation“ 
diſadvantage, to have men in eminent ſtations in the nary, 
who have not ſo much as an idea, a notion, a thought, of 
naval affairs? Jo have men ſuperintend the building of 
our floating caſtics, who know not the nature of any part of 
the management? To have men employed in the victual- 
ling, who qualify themſelves for that polt, by learning 
to write their names; which is, indeed; a poſt for a philoſo- 
pher bread to the ſea?” _ | | 
That the 10th of July following, he publiſhed another 
Obſervator ; wherein are theſe words: 5 Countryman, Truly, 
alter Obſervator, I have no very good| news for you: MM. 
Daniel de Fre has pleaded guilty to the indictment again! 
him, for writing and publiſhing, 4 The ſhorteſt Way wit 
the Diſſenters; and he is ſentenced to ſtand three times in 
the pillory, to pay a fine of two hundred marks, and 0 
find ſecurity for his good behaviour tor|ſcyen years. Oe 


7 


4. 
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da-. The Court could do no otherwiſe than convit him 
upon his pleading guilty : Habemus confitentem reum is very, 
=o the voice of courts of judieaturè; it is the eaſe of 
judge and juries. If Daniel de Foe was in expectation of 
C:lman's black box, he has found a pillory inſtead of it. 1 
don't trouble my head about the cuſtom of giving the pil- 
lory to authors, which is the puniſhment of bakers. You 
| talked juſt now of turning author; have a care of your 
candle; you ſee which is the ſhorteſt way with authors: 
you muſt all enter yourſelves in the regiment of Colonel 
Fe. The law of England directs, That no man ſhall' be 
fined ultra tenementum; and, I make no queſtion, but the 
juſtice of the Court has fined Mr. Fe anſwerable to his 
eſtate : his ſecurity for his good behaviour for ſeven years, 
without doubt, was rationally - conſidered, as to the le- 
gality thereof. For my part, IL am only acquainted with the 
old laws of England, the ancient birthrightsand immuni- 
ties of Engliſhmen ; this I take to be the foundation of new. 
laws.” | | | 285 
That on the 26th of May, 1704, he publiſhed another 
ſcandalous and ſeditious libel, entitled, The Obſervutor; 
in which are contained theſe words : ** Gountryman, Maſter 
Obſervater, There is another plot againſt you. Obſervator: 
Pry'thee man, there is a plot againſt the queen, and the. 
whole nation; is it any wonder then, that there are plots 
againlt me? The high-flyers are now plotting againſt every 
honeſt man in England: III tell you more of it the next 
time we meet, 6 
againſt you, becauſe you endeavour to countermine their 
plots againſt the queen and nation. Ol ſervator. You are 
right enough ; but that ſha'nt hinder me from detecting. 
their deſigns, and from opening the people's eyes. But 
pr ythee, what plot is this? Countryman: Why, Sir, it isa 
plot preparatory to your trial; and, if they can't affect 
tus plot, I ſuppoſe you'll never be tried: they infinuate' 
into the citizens of Landen, that you have lately written 
very ſcandalouſly, maliciouſly, and treaſonably, and I do not 
know how many other lies, againſt them the ſaid citi- 
tens; and, by this means, they are- minded to ſet your 
Jurors againſt you. Obſervator, This is likely enough, they'll 
8 no ſtone unturned to ſuppreſs the truth: I under- 

and J ſhould have been proſecuted by bill. the laſt 
(ſions; but the high-flyers did not like the jury: nay, 
they fay, they don't like the two ſheriffs, becauſe they 


wont pack juries, to find innocent men guilty.” 
Bb © ve 


ountryman. I fancy ſome ſort of people plot 


*, 
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The jury found Tutchin guilty ; but the judgment was af. 
terwards arreſted, on a defect in the proceedings. Slate 
Trials, Vol. V. p. 528. . | 
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The CAsE of DR. HENRY SACHEVEREIIL, 
for Seditious Libels, before the Houſe of 
Lords, in the months of February and Marcb, 
7 & 8 Ann. A. D. 1709. | 


THE Doctor was proſecuted by articles of impeachment 
exhibited by the Houſe of Commons. The preamble 
whereof recited, That the late king WÄilliam, when prince 
of Orange, undertook, with an armed force, a glorious 
enterprize, for delivering this kingdom from popery and 
arbitrary power; in which he was joined and aſſiſted by 
many ſubjects of this realm, well affected to their country: 
and that God being pleafed to crown| it with ſucceſs, the 
late happy revolution took effect, and was eſtabliſhed: 
and whereas the ſaid glorious enterprize had been approved 
by ſeveral acts of parliament, declared to be neceſſary, and 
that the ſame ought to be juſtified; and the happy conſe- 
quences of it were the enjoyment of God's true religion, 
and the laws and liherties of the kingdom ; the uniting the 
ſubjects in intereſt and affection, by] a toleration of Dit. 
ſenters ; the preſervation of her majeſty, the ſucceſſon 
of the crown in the proteſtant line, and the union of the 
two kingdoms: and whereas the Lords and Commons, 
did, by their addreſs of 17 Dec. 1765, lay before her ma- 
jeſty their reſolution, That the Church of England, which 
was reſcucd from the extremeſt danger by king //illion Ill. 
was, by God's bleſſing, under her | majeſty in a moſt ſafe 
and flouriſhing condition; and that whoever goes about to 
inſinuate, that the church is in dahgerœumder her majctty's 
adminiſtration, is an enemy to the queen, the church, and 
kingdom: and did heſcech her majeſty to take effectual mea 
ſurcs for puniſhing the authors of [ſuch reports: and her 
majeſty iſſued her proclamation accordingly ; yet the faid 


Henry Sacheverell had preached two ſermons, and print 


them, with a wicked, malicious, | and ſeditious ee 
ant ſue- 


ceſlien; 


to ſubvert her majeſty's government and the proteſt 


_ to the votes of both houſes. 
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temon; to defame her majeſty's adminiſtration, to aſperſe the 
memory of his late majeſty, to condernn the revolution, ar- 
raign the reſolutions of both houſes of parliament,” create 


jealouſies and diviſions amonig her majeſty's ſubjects, and in- 


cite them to ſedition and rebellion. _ | 


I, +. That the faid Harry Facbeverell, in his ſermon 


preached at St. Paul's, doth ſuggeſt and maintain, That the 
neceſſary means uſed to bring about the revolution, were 
odious and unjuſtifiable : that his late majeſty. in his de- 
claration, diſclaimed the leaſt imputation of reſiſtance : 
and that to impute, reſiſtance to the revolution, is to caſt 


black and odious colours upon his late majeſty and the 


ſaid revolution. | 


Art. 2. Was in ſubſtance, That he had ſu geſted and 


maintained, That the toleration was unreaſonab e, and the 
allowance of it unwarrantable; and refſected on archbiſhop 


Grindall, 3 | 3 | 
Art. 3. Imported, That he did 7 and ſeditiouſly ſug- 

geſt and aſſert, That the church of England was in great 

peril and adverſity under her majeſty's adminiſtration; con- 


rt. 4. That he did falſely and maliciouſly ſuggeſt, That. 
her majeſty's adminiſtration, both in ecclefiaſtical and civil 
affairs, tended to the deſtruction of the Conſtitution : and, 


that there were men of characters and ſtations in church and 


ſtate, who were falſe brethren ; and did themſelves under- 


mine, and betray, and encourage and impower others to un- 


dermine and betray the Conſtitution : that as a public in- 
cendiary, he fomented diviſions, and excited her majeſty's 
ſubjects to arms and violence : and that his ſeditious ſug- 
geſtions might make the ſtronger impreſſions, he did wreſt 
and pervert divers paſſages of holy ſcripture. 


All which they were ready to prove, from the ſaid ſer- 


mons. There were 120 peers preſent, of whom 69 found the 
Doctor guilty, and 51 not guilty, „„ 5 
The Lord Chancellor pronounced the following judg- 


ment, viz. © That you, Henry Sacheverell, Doctor in divinity, 
hall be, and you are hereby enjoined not to preach ay 


the term of three years next enſuing : that your two printe 
ſermons, referred to by the impeachment of the Houſe of 
Commons, ſhall be burnt before the Royal Exchange in Lan- 
dn, between the hours of one and two o'clock, on the 27th 
of this inſtant March, by the hands of the common hang- 
man, in the preſence of the Lord Mayor of London, and the 
ſheriffs of Lenden and Middleſex.” And the Doctor being 
. Bb withdrawn, 


— — - — — — —— — — 
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withdrawn, an order was made, directed to the Lord Mayot 
and ſherifts to fee the ſentence executed. Sfate Trials, Vol, V; 


** e 


TY 


The Casz of Joux MATTHEWW S, Printer, 
for a Treaſonable Libel, at the Cd Bailey, 
October go, 1719. 12 Ann. e 


I charge againſt Matthews was founded on the ſta. 


” tute of 6 Ann. c. 7. entitled, * An act for the ſecurity 
of her majeſty's perſon and government, and of the ſuc- 
cefſion of the crown of Great Britain in the proteſtant line,” 

fled at the time of a projected invaſion in favour of the 
Pretender, which declares, That if any | perſon ſhall mali- 
ciouſly, adviſedly, directly, by writing or printing, main- 
tain and affirm, that any other perſon hath any right or 
title to the crown of this realm, otherwiſe than according 
to the act of ſettlement, &c. ſuch perſon ſhall be guilty of 
high-treaſon. Vide ante, p. 201, 202. | 

He was charged with having malicioufly, adviſedly and 
traitorouſly princes a treaſonable libel, entitled, Ex ore tus it 
judico, Vox Populi, Vox Dei, of and concerning the perſon in 
the life-time of king James the Second, late king of Eng- 
land, &c. pretending to be the prince of Wales, and after the 
deceaſe of the ſaid late king pretending to be, and taking 
upon himſelf, the ſtile and title of king of England, by 
the name of Fames the Third, and of | and concerning his 
right to the crown of Great Britain, he did maliciouſly, ad- 
viledly, directly and traitorouſly declare, maintain and at- 
firm, in one part thereof, in theſe words, That from the 
ſolemnity of the Chevalier's (meaning the Pretender's) birth, 
the moral impoſſibility of putting an impoſtor upon the na- 
tion after the manner pretended, and the diſappointment in 
the attempt of proving him ſo, I think it's demonſtration, 
if hereditary right be any recommendation, he has that 10 
plead in his favour ; and all aſſertors of limited monarchy 
muſt allow, that ought to be preferred, if the perſon having 
it is endowed with other qualities fit to govern : and th 
ou opinion all courts have of this prince's virtue ſhews, 

eonly wants to be known by us to be admired; _ 
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only want the enjoyment of him to make us happy ;” and 


in another part thereof, in theſe words, I (meaning himſelf _ 


the ſaid 209 Matthews) will eonclude with three remarks ; 
frlt, © That every aſſertor of hereditary right muſt be 3 
jacobite.“ Secondly, “ That every whig that makes ver 
pypuli his rule of government maſt be ſo.” Thirdly, < Every 
aſſertor of limited monarchy muſt be ſo; the Chevalier | 
(meaning the Pretender) being endowed with all princely 
virtucs, ſo that all rights concur in him.“ There is ano- 
ther part of the indictment generally, that he the ſaid 
Jolm Matthews the ſame day and year, at London aforeſaid, in 
the pariſh and ward aforeſaid, in the fame libel, malici- 
; ouſly, adviſedly and ring ng did declare, maintain and 

affirm, that the perſon in the life-time of Fames the Second, 
late king of England, pretending to be the prince of Males, and 
after the deceaſe af the ſaid late king, pretending to be and 
taking upon himſelf the (tile and title of king of England by 
_ name of Fames the Third, hath a right to the grown of Greaf 

ain. 7 Oe | 

He received the uſual ſentence in eaſes of high-treaſqn, 
and was executed at Tyburn. November 6, 1720. State Trials, 
Vol. 1A. Þ. 0896 8 „ | 
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The Cask of RIcHARD FRANKLIN, for a 
Seditious Libel, in the Cqurt of King's. 
Bench, January 2, 1731*. Gee. II. ESO 


H was charged by the information, with being a ſe- 
11 ditious and ill-diſpoſed perſon, diſaffected to his ma- 
jeſty and his government, and a perpetual publiſher of 
(candalous libels, to diſturb the public peace and tran- 
2 3 and that he publiſhed a falſe, ſcandalous and ſe- 
atious libel, (entitled, “ No. 235. The Country Journal 
or the Craftſman, By Caleb D Anvers, of Gray i-Inn, Eſq; 
Saturday, January 2, 1730.”) of and concerning his maje y 
George the Second, and his adminiſtration and ſtate of publig 
affairs of this kingdom; and of and concerning his princi- 


pal 


© This caſe izalluded to by Lord Mansfield in giving jndgwest in the . 
1 St. Aſa yy — ; as the CO mon Publiſhed in the 

man, a celebrated party paper in oppoſition to the miniſtry of Si 
Aobert Walpolg, Vid. 3 A Fee : 58 5 
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pal officers and miniſters of ſtate, &c. to the tenor follow- 
ing, to wit: Extract of a private letter from the Hague. A 
rumour hath been for ſhme time privately ſpread about, 
and begins to gain credit here, that a miſunderſtanding will 
ſoon diſcover itſelf between the allies of Seville: (meaning 
his ſaid preſent majeſty, the French king, and the king ot 
Spain) i and that certain miniſters” (meaning the ſaid prin- 
cipal officers and miniſters of his ſaid majeſty, employed and 
intruſted in the difficult affairs of ſtate) © having at length 
found out, that too cloſe an union with| France, and a war 
upon the foot of the treaty of Seville, is quite againſt the 
grain of the people, are endeavouring to bring about an ac- 
commodation with the emperor, and to undo every thing 
they have been doing for theſe five years paſt, If this 
ſhould prove true, it will certainly redound very much to 
the honour of thoſe gentlemen, who have ſo vigorouſly 
oppoſed the late meaſures; and the miniſters, who have 


not only concerted and purſued theſe meaſures, but loaded 


all oppoſition to them with the fouleſt imputations, will be 
obliged to take a great deal of ſhame to themſelyes; for 
what can be a ſtronger condemnation| of their own paſt 
conduct, or the conduct of thoſe whom they have employe 
to write in their cauſe, than to ſee them wheel about all on 
a ſudden, and purſue meaſures directly oppoſite, which 
have been pointed out to them, for ſeveral years together, by 
their adverſaries; and for which they have repreſented 
thoſe gentlemen, in the moſt opprobriqus colours, as fac- 
tious incendiaries, Germanized patriots, and enemies to their 
country? What can be more ridiculous than to ſee them 
deſert one ally, whoſe good faith, ſincerity, and even 


.cordiality of friendſhip, they have ſo often extolled, and 


at laſt run into the arms of another, whom they have fo in- 
duſtriouſly ſet forth as the moſt diſhonburable, ungrateful, 
and perfidious prince? They muſt |have altered their 
opinion of this prince very much (if this report is true), 
and ſeem to rely upon his good-nature, putting themſelves 
thus abſolutely in his power; for if he/ſhould refuſe to deal 
with them, after the uſage he hath received, they will be 
broke with all the courts-of Europe; and he cannot be in- 
ſenſible of their perfidy to others, at the ſame time that he 
is treating with them. How will they be able to jultify 
thoſe vaſt expences which they have already brought upon 
their country, by an obſtinate perſeverance in other mea- 
ſures, till the laſt extremity, as well as thoſe farther 
expences and hazards, in which ſuch a precipitate = 
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mion of counſels, in the preſent circumſtances of Eurqpe, 
will certainly involve it? For though the meaſure, which 
is now faid to be ſecretly carrying on, was certainly the. 
moſt eligible, whilſt they remained unembarraſſed with 
engagements of another kind; and though it muſt be con- 
felled to be very defirable at preſent ; yet it ſeems. to be 
attended with very fatal conſequences, and almoſt inſu- 
perable difficulties. The people, of whom I am ſpeak- 
ing, had their hands at liberty five years ago, and might 
have entered into what meaſures they pleaſed with the 
emperor, without giving umbrage, or any juſt reaſon of 
complaint, to other courts ; but at preſent they cannot do 
it, without an infraction of ſolemn treaties, and drawing 
upon their country the reſentments which uſually attend 
violations of faith. One immediate effect of this reſent- 
ment may be the i. terruption-of trade, and the ſeizure of 
that vaſt pledge, which Spain hath at this time in her 
hands; ſo that the only pretended good effect of their for- 
mer conduct, may be abſolutely defeated by their preſent - 
ſcheme. Another neeeſſary effect (for ſo I think I may 
call it) of ſuch a meaſure, at pretent, will be a conjune- 
tion of France and Spain ; and a certain court may have the 
mortification to fee thoſe two crowns united againſt 
them more ſtrongly than ever, by their extraordinary ma- 
nagement, after they have ſpent ſo many millions to pre- 
vent it. I am far from deſigning to infinuate from hence, 
that an accommodation with the emperor is a wrong mea=- 
iure: on the contrary, I with it had been thought a right 
meaſure long ago, My only intention is to ſhew how dif- 
hcult, in my apprehenſion, the conduct of ſome miniſ- 
ters hath rendered it to their country, as well as diſho- 
nourable to themſelves, by carrying along with it the ſo- 
vercſt cenſure of their own conduct, and the ſtrongeſt 
juitification of their adverſaries, againſt all the aſperſions 
which have been caſt upon them.” | 

The jury found him guilty, and he was ſentenced to 
pay a fine of 1001. to be impriſoned a year, and to find ſe. 
curity for his good behaviour for ſeven years. State Trials, 
Vol. IX. p. 255. „ . „ 


—— . * 


THE next Caſe is that of Moodfull, 11 Ges. II. A. D. 

1770, who was proſecuted for publiſhing in his Newf- 
paper, the Public Advertizer, a j-ditious libel ſigned Fu- 
"us, This libel is contained in a letter addreſſed to the 
Ng, Which is contained in Funius's Letters, and dated 
| December 
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December 19, 1769. to which the reader is referred. The 
verdict of the jury was that he was © Guilty of the print. 
ing and publiſhing anhy. 
he queſtion on this verdi was, whether, by any poſ- 
fibility, the word „only could have a meaning which 
could affect or contradict the verdict. he legal import of 
the verdict was argued before the Court of Hing r- Bench; and 
Lord Mansfield, in giving the determination of the Court, 
ſtated the above queſtion—his lordſhip, after confirming the 
uſual direction that had been given by the judges to the 
Jury, and which it has been enacted by the late act of par- 
liament ſhall no more be given, proceeded as follows: If 
they (the jury) meant to ſay * they did not find it a libel,” or 
« did not find the epithets,” or © did not find any expreſs 
malicious intent; it would not affect the verdict : becauſe 
none of theſe things were to be proved, or found either way.“ 
If by © only,” they meant to ſay, that they did not fd 
the meaning put upon the paper by the information: they ſhould 
have acquitted him, tc | 
If they had expreſſed this to be their meaning, the verdid 
would have been inconſiſtent and repugnant : for they ought nf 
to find the defendant guilty, unleſs they find the meaning put 
upon the paper by the information : and judgment of acquittal 
ought to have been entered up. je 
If they had expreſſed their meaning, in any of the aber 
ways, the verdict would not have been affected; and judgmen; 
ought to be entered upon it. | 
ft is impoſſible to ſay, with cert inty, © what the jury 
did mean.” Probably, they had different meanings. 
If they could poſſibly mean hat which, if A would 
acquit the defendant, he ought not to be concluded by this 
verdict. | 
It is poſſible, ſome of them might 
whole ſenſe and explanation put upo 
nuendoes in the vo ava al 
If a doubt ariſes from an ambigu 
in _ verdict, the Court ought to lea 
trial, — 
We are under the leſs difficulty; becauſe, in favour of a 
defendant, though the verdict be full, the Court may grant 
_ :& new tral.” - 
And we are all of opinion, upon the whole of the caſe, that 
there ſhould be a new trial. 


ean, not to find the 
the paper by the in- 


jus and unuſual word 
in favour of a ncv 


'Þ There was no further proſecution, 


1 THs 


* TEE "WM , "x x * n * 8 * 
. S ; 
1 * 
? * 
. 
N * 
— 
— 


LIBELS AND SPEECHES, 6&5 Wer, . | 


The Ce. of lo, Hons, Efg: for » 
177 e 1 


135 charge againſt Fohn Horne, as ſtated in the infor- 
mation Fled againſt him by Zdward Thurlow, attorney 
general, was for writing and publiſhing a falſe and ſediti- 


, 8 


ous libel of and concerning his majeſties government and 


the employment of his troops, according to the tenor and 
effect following. Aing s-Arms tavern, Curnhill, June 7, 
1775. At a ſpecial meeting this day of ſeveral members of 
the conſtitutional Ro during an adjc urnment, a gentle- 
man propoſed that a ſubſcription ſhould be immediately en- 
tered into by ſuch of the members preſent who might - 
prove the purpoſe, for raiſing the ſum of 100l. to be appli- 
ed to the relief of the widows, orphans and aged parents of 
pur beloved American fellow- ſubjects, who, faithful to the 
character of Engliſhmen, preferring death to ſlavery, were 
for that reaſon only inhumanly murdered by the king's 
troops at or near Lexington and Concord, in the province of 
22 on the nineteenth of laſt April; which ſum be- 
ing immediately collected, it was thereupon reſolved that 
Mr. Herne do pay to-morrow into the hands of Meff, 
Brawnes and Collinſon, on account of Dr. Franklin, the ſaid 
ſum of 100l. and that Dr. Franklin be requeſted to apply 
the ſame to the above-mentioned purpoſe; Fohn Horne. 
This advertiſement was inſerted in fvern) news papers: the 
jury found him guilty. | | 

| The ſentence againſt Mr. Horne was 2001. fine, impriſon- 
ment 12 months, and to find ſureties for his good behaviour 
for chree years after the determination of his impriſonment 

himſelf in 4ool. and two fureties in 200l. each. | 
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The Cas E of the Dzan: of St. ASAPH, on 
Friday the 6th of Auguſt, 1784. 


T Dean was charged with being a perſon of a turhu- 
lent diſpoſition, and deſigning to draw the —— 


ment into great ſcandal, and to incite the king's * 
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hend to the king and parliament. 
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by force and violence to alter the ſame, did publiſh a falſ 
and ſeditious libel, in the form of a ſuppoſed dialogue be. 
.tween a ſuppoſed gentleman and a ſuppoſed farmer: in 
which was contained the wicked, malicious and ſcandalous 
matters following, to wit. 


a gentleman and a farmer.” 
F. Why ſhould humble men, like me, ſign or ſet mart; 
to petitions of this nature? It is better for us tarmers tg 
mind our huſbandry, and leave what we cannot compre- 


G. You can comprehend more than you imagine; and, 
as a free member of a free ſtate, have higher things to mind 
than you may conceive, 


F. It by free you mean out of priſ on, I hope to continue 


fo, as long as | can pay my rent to the *ſquire's bailiff; but 
what is mcant by a free ſtate? 
G. Tell me firſt what is meant by a club in the village, 
of which I know you to be a member, | 
F. It is an aſſembly of men, who 


G. Have you no other object but mirth ? | 
F. Yes; we have a box, into which we contribute equal 


ly from our monthly or weekly ſavings, and out of which 


any members of the club are to be| relieved in ſiekneſs or 


poverty; for the pariſh officers are ſo cruel and inſolent, 


that it were better to ſtarve than apply to them for relict. 
G. Did they, or the 'ſquira, or the parſon, or all toge- 
ther, compel you to form this ſociety? _ ; 
F. Oh! no=—we would not be compelled ; we formed it 
by our own choice, 1 
G. Lou did right But have you hot ſome head oi preſi- 
dent of your club * | It 
F. The maſter for each night is choſen by all the comp?- 
ny ome the week before. 5 1 5 
. Does he make laws to bind you in caſe of ill temper 
or miſbehaviour? | Gat 
F. He make laws! He bind us] No; we have all 3. 
greed to a ſet of equal rules, which are ſigned by every he 
comer, and were written in a ſtrange hand by young Ge 
man, the lawver's clerk, whoſe uncle is a member. 
G. What thould you do, if any one member were to 1. 
ſift on becoming perpetual maſter, and on altering you 
rules at his arbitrary will and pleaſure? 7 25 | 
F. We ſhould cxpel him. 
G. What, it he were to bring 


” 


ſerjeant's guard, — 


ect after work every 
| Saturday to be merry and happy for a few hours in the weck. 
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the militia are quartered in your neighbourhood, and inf | 
ypon your obeying his, 4 oe 
5 Wes you if we could; if not the ſociety 
wou 5 | | 
C. Suppoſe that, with his ſerjeant's guard, he were to 
. NE ro ee 
„tan DEA un, : | 
G. I am ſeeking information from you. How ſhould 
you act on ſuch an occaſion? | | 
of ee NNE 60 HEN 
| | ers. 5 
G. What, if you could not apprehend them ? nl 
F. We might kill them, I ſhould think; . ; 
king would — pardon us, God aer ee OPIN. 
C. How could you either a prehend them, or, if the) 
W * Pb. th 
_ kill them, without a ſufficient force in your _ 
F. Oh! we are all good players 3 i; 
gle ſtick, and each. 
of " has a {tout cudgel or quarterſtaff in the corner of his 
G. Suppoſe that a few of the club 1 W | 
: | ere to domineer over 
w 2 Farr ack,” + making laws for them ITE a 
be eaſier to oa 5 : 1 courſe; except that it would 
be the majority with : A an, than a number; but we ſhould 
G. A word ov te 3 
on no great ee ee _ I of I J * 
J. Few of us underſtand accounts; b 5 
ee e a ; but truſt 91d Lilly the 
- wry Por CI to be an honeſt man; and 
C. It your money ſhould in ti | | 
3 in time amount to a large | 
it might a 1 : a os 
* — e be ſafe to keep it at his houſe, or in 
F, Where elſe ſhould we keepit? | 
C. You might chuſe to put it into 3 
t the ſquire, who has 1 it ſ it into the funds, or to lend 
hin te hag Fang. much lately at Newmarket, 
payment with intereit of his fields as your ſecurity tor 
F. We mutt i vs | 3 | 
Ai ſoon ſet up n = fide in young Spelman, who 
0 be an honeſt lawyer and, if a lawyer can be honeſt, 
. What power d DES . e 
N 8 do you give t c 8 
to Yelman, in the caſe 3 de 0 Lilly, or ſhould you give 


- 


y 


No power. We ſh 
e eee e ſhould give them both a 
e tor their trouble, and ſhould expect a eee 


G. Honeſt 


for all they had done for us, 
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6. Honeft men may change their nature. What, if bot 
or either of them were to deceive you? | 
F. We ſhould remove them, put our truſt in better men 
and try to repair our loſs. | , 
6. Did it never occur to you, that every fate or mt 
was only a great club ? | 
F. Nothing ever occurred. to me on the ſubject; for | 
never thought about it. | 
G. Though you never thought before on the ſubject, 54 
you may be able to tell me, why you ſuppofe men to hare 
aſſembled, and to have formed nations, eommunities, c 
ſtates, which all mean the ſame thing. ATE 
F. In order, I ſhould imagine, to be as happy as they 
can, while they live, | | 
G. By happy do you mean merry 
F. To be merry as they can without hurting themſelva 
or their neighbours, but chiefly to ſecure themſelves from 
danger, and to relieve their wants. 155 
2 Do you believe, that any king or emperor compelled 
them fo to affociate? EE 
F. How could one man compel a multitude? A king or 
an 2 dk, I preſume, is not boxn with a hundred hands, 
6. When a prince of the blood ſhall in any country bebo 
nz ra by nature, I ſhall then, and then only, eon. 
ceive him to be a greater man than you. But might not an | 
army, with a king or general at their head, have compelled 
them to aſſemble 
F. Ves; but the army muſt be formed by their own 
choice. One man or a few can never govern many without b 
their conſent. , 
G. Suppoſe, however, that a multitude of men, aſſen- 
bled in a town or city, were to thuſe a king or governur . 
might not they give him high power and authority? 
F. To be ſure; but they would never be ſo mad, I hope, 
as to ou him a ay! of making their laws. 
G. Who elfe ſhould make them | 
F. The whole nation or people. POLY 
E. What, if they difagteed ? | 
F. The opinion of the greater n 
clubs, muſt pe taken and prevail. | 
6. What could be done if the fociety were fo large, that 
all could not meet in the ſame place? | J 
F. A greater number muſt chuſe a leſs. 0 
G. Who ſhould be the chuſers ? * 
F. All, who are not upon the pariſh; In our . 


** 
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mber, as in our village: 
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man aſks relief of the oyerſeer, he ceaſes. to be one of us; 
becauſe he muſt depend on the overſeer. e 

6. Could not a few men, one in ſeven for inſtanee, chuſe 
the aſſembly of law- makers as well as a larger number? 

F. As conveniently, perhaps; but I would not ſuffer any, 
man to chuſe another, who was to make laws, by which 
my money or life might be taken from A 
C. Have you a freehold in any county, of forty ſhillings. 
e „C 
L Thaue nothing in the world but my cattle, imple- 
ments of huſbandry, and houſhold goods, together with 
my farm, for which I pay a fixed rent to the ſquire. 
G. Have you a vote in any city.or borough? 

J. I have no vote at all; but am able by my honeſt la- 
bour to ſupport my wife and four children; and, whilſt I 
ad honeſtly, I may defy the laws. MET 

G. Can vou be ignorant; that the parliament, to which 
members are ſent by this county, and by the next market - 
town, have power to make new laws, by which you and 
your family may be ſtripped of your goods, thrown into 
prilon, and even deprived of life? 

F. A dreadful power! I never made enquires, having 
buineſs of my own, concerning the buſineſs of parliament, 
but anne, that the laws had been fixed for many hun- 
dred years. | 15 
C. The common laws, to which you refer, are equal, 
juit, and humane; but the king and parliament may alter 
hem when they pleaſe. | 
F, The king ought therefore to be a good man, and the 
prrliament ta conſiſt of men equally good. 8 
6. The king alone can do no harm; but who muſt judge: 

e goodneſs of the parliament-men ? : 
V. All thoſe whole property, freedom, and lives may be. 
plictcd by their laws, | 3 

6. Yet ſix men in ſeven,. who inhabit this kingdom, 
pave, like you, no votes; and the petition which I deſired 
vuto lign, has nothing for its object, but the reſtoration. 

f you all to the right of ehuſing thoſe law-makers,. by 

hom your money or your lives may be taken from you. 
tend, while I read it diſtinctly. 

Give me your pen—l never wrote my name, ill as it 

be written, with greater eagerneſs. fs 

10 | applaud you, and truſt, that your example will be 
23 by millions. Another word before we part. Re- 
x ect Four opinion about your elub in the village, and tel 

hat ought to be the conſequence, if the king alone were 

#., | , . to 
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to inſiſt. on making laws, or on altering them at his bil 
and pleaſure. ARR = | 

F. He too muſt be expelled. 4.0 | 

G. Oh! but think of his ſtanding army, and of the mi: 
Iitia, which now are his in ſubſtance, though ours in form. 

F. If he were to apply that force|againſt the nation, they 
would and ought to reſiſt him; or the ſtate would teaſe to 
be a ſtate. pi bt | 15 | 
S. What, if the great accountants and great lawyen, 
the Lillys and Spelmans of the nation, were to abuſe their 
truſt, _ cruelly injure, inſtead of fathfully ſerving, the 
n F. We muſt requeſt the king to remove them, and make 
trial of others, but none ſhould implicitly be truſted. 

G. But what, if a few great lords or wealthy men were to 
keep the king in ſubjection, yet exert his force, laviſh his 
treaſure, and miſuſe his name, ſo as to domineer over the 
= and manage the parliament ?| - 

We muſt fight for the king and ourſelves; 

G. You talk of fighting, as if you were ſpeaking of 
ſome rultick engagement at a wake; but your quarter-itaffy 
would avail you little againſt bayonets. | 

F. We might eaſily provide ourſelves with better arms. 

G. Not ſo eaſily; when the moment of reſiſtance came 
you would be deprived of all arms; and thoſe who ſhould 
turniſh you with them, or exhort you to take them uy, 
would be called traitors, and probably put to death. 
F. Weought always, therefore, to be ready; and keey 

each of us a ſtrong firelock in the corner of his bed-room. 

GE. That would be legal as well as rational. Are you 

my honeſt friend, provided with a muſket ? 5 

F. I will contribute no more to the club, and purchase 

firelock with my ſavings. 72 

G. It is not neceſſary— I have two, and will make 
you a preſent of one with complete accoutrements. 

F. I accept it thankfully, and will convesſe with you at 
your leiſure on other ſubjects of this kind, ole 

6. In the mean while, ſpend an hour every morning n 

the next fortnight in learning to prime and load expedit- 
ouſly, and to fire and charge with bayonet firmly and reg. 
larly. I ſay every morning; becauſe, if you exerciſe too lat 
in the evening, you may fall into ſome of the legal ſnares, 
Which have been ſpread for you |by thoſe gentlemen, who 
would rather ſecure game for their table, than liberty fr 
the nation. 8 

F. Some of my neighbours, who have ſerved in wt 
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Iitia, will readily teach me; and perhaps, the whole vil- 
lage may be perſuaded to procure arms, and learn their ex- 


erciſe. | 


G. It cannot be expected, that the villagers ſhould | pur- 
chaſe arms; but they might eaſily be ſupplied, if the gentry 
of the nation would ſpare a little from their vices and lux- 


* May they turn te ſome ſenſe of honour and virtue! 

G. Farewell, at preſent; and remember, ** that a free 
ate is only a more numerous and more powerful club, and 
that he only is a free man, who is member of ſuch a ſtate.” 

J. Good morning, Sir!, You have made me wiſer and 
better than I was yeſterday: and yet, methinks, I had ſome ; 
knowledge in my own mind of this great ſubject, and have, - 
been a politician all my life without perceiving it. 
The verdict of the jury was, Guilty of publiſhing, but 
whether a libel or not. they do not find.” This Caſe after- 
wards came before the Court of King's-Bench. See ante, 
page 42. The judgment was arreſted on a defect in the 
indictment. ; 
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The Casz of Tuomas Pains, for a Se- 
ditious Libel, at Guz/dhall, the 18th of De- 
cemnber 1792. | | 


Q 


* charge againſt him was for ſeditiouſly and wiekedly 

publiſhing a book, called“ Second Part of the Rights 
ot Man,“ containing among others the following paſſages. 
Page 21, “ All hereditary government is in its nature ty- 
ranny. An heritable crown, or an heritable throne, or by 
wat other fanciful name ſuch things may be called, have 
no other ſignificant explanation, than that mankind are 
heritable property. To inherit a government is to inherit 
the people, as if they were flocks and herds !” 

In page 47, ſpeaking of the Congreſs of Philadelphia in 
1787, and of the regal power, which, under a differ- 
ent modification, prevails in that country, * This con- 
vention,” he ſays, „met at Philadelphia, in May 1787, 
of which General Maſbunglon was elected preſident. He was 
not at that ume connected with any of the ſtate governments, 

7 5 8 


= 
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or with Congreſs. He delivered up 


having, after a variety of debate and inveſtigation, a 
among themſelves upon the ſeveral parts of a federal conftity. 
tion, the next queſtion was the manner of giving it authority 
and practice. ' | * | 
For this purpoſe they did not, lik à cabal of courtiers, 
ſend for a Dutch Stadtholder, or a | German EleQor, but 
they referred the whole matter to the ſenſe and intereſt of 
the country. ; | 5 

They firſt directed, that the p d conſtitution ſhould 
be publiſhed : ſecondly, that each ſtate ſhould elect a con- 
vention, expreſsly for the purpoſe of taking it into conſider: 
ation, and of ratitying or rejecting it; and that as ſoon as the 
approbation and ratification of any nine ſtates ſhould be 
given, that thoſe ſtates ſhould proceed to the election of 
their 1 of members to the new federal government; 
and that the operation of it ſhould then begin, and the 
former federal government ceaſe.” | 

The next is in page 52; he expreſſes himſelf in this 
manner : 

« The hiſtory of the Edwards and the Henries, and up 
to the commencement of the Stuarts, exhibits as many in- 
ſtances of tyranny as could be acted within the limits to 
which the nation had reſtricted it. _ Stuarts endea- 


voured to paſs thoſe limits, and their fate is well known. In 
all thoſe inſtances we ſee nothing of a conſtitution, but only 
of reſtrictions on aſſumed power.” ; ; 
« After this, another ilian, deſcended from the ſame 
ſtock, and claiming from the ſame origin, gained poſſeſſion; 
and of the two evils, Fames and Millium, the nation preter- 
red what it thought the leaſt, fince from circumſtances it 
muſt take one. The act called the Bill of Rights comes 
here into view. What is it but a bargain, which the parts 
of the government made with each other, to divide power, 
rofits, and privileges? You ſhall have ſo much, and I vil 
ave the reſt; and with reſpect to the nation it is ſaid, For 
our ſhare, you ſhall have the right of petitioning. Th 
being the caſe, the Bill of Rights is more properly a bill of 
wrongs and of inſult, As to what was called the conven- 
tion parliament—it was a thing that made itſelf, and then 
made the authority by which it a&ted;| A few perſons got 
together, and called themſelves by that name. Seven 
of them had never been elected, and none of them for the 


purpoſe. 5 | « From 0 
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n From the time of William, a ſpecies of government 

aroſe, iſſuing out of this coalition Bill of Rs. and 
more ſo, fince the corruption introduced at the anover ſue- 
ceſſion, by the agency of Walpole, that can be deſeribed by 
no other name than a delpotic legiſlation.” | 

In page 56, he ſays, * The attention of the government 
of England,” (for I rather chuſe to call it by this name, 
than the Eng/1ſh government) “ appears, ſince its political 
connection with Germany, to have been ſo completely en- 
grolſed and abſorbed by foreign affairs, and the means of 
raiſing taxes, that it ſeems to exiſt for no other purpoſe.” 

In page 63, © With reſpect to the two houſes, of which 
the Engliſh parliament is compoſed, they appear to be etfec- 
tually influenced into one; and-as à legiſlature is to have 
no temper of its own, the miniſter, whoever he at any time 
may be, touches it as with an opium wand, and it ſleeps 
obedience,” | | 

« Wretched as the ſtate of repreſentation is in England, 
it is manhood compared with the houſe of Lords; and ſo. 
little is this nick-named houſe regarded, that the people 
ſearcely enquire at any time what it is doing. It appears 
alſo to be moſt under influence, and the fartheſt removed 
from the general intereſt of the nation.” | 

In page 107, he proceeds, The crown very truly it- 
ſelf ſignifies a nominal office of a million ſterling a year, 
the bulineſs of which conſiſts in receiving the money. 
Whether the perſon be wiſe or fooliſh, ſane or inſane, a 
native or a forcigner, matters not. Every miniſtry acts 
upun the ſame idea that Mr. Burke writes, namely, that the 
pcople muſt be hoodwinked, and held in ſuperſtitious igno- 
rance by ſome bugbear or other, and what is called the 
Crown anſwers this purpoſe, and therefore it anſwers all the 
Fang to be expected from it. This is more than can 
be ſaid of the other two branches.“ | f . 

In page 108, This is the hazard to which this office is 
expoſed in all countries; not from any thing that may hap- 
pn to the man, but what may happen to the nation—the 
canger of its coming to his ſenſes.” . | 
| In page 1160, 1 th be in England at the cele- 
ration of the centenary of the Revolution of 1688. The 

haracters of Millium and Mary have always appeared to 
Mc deteſtable, the one ſecking to deſtroy his uncle, and the 
* er father, to get poſſeſſion of power themſelves; yet, 
the nation was diſpoſed to think ſomething of that event, 

(lt hurt at ſceing it aſcribe the whole reputation of it 

+ 4 man who had undertaken it as a job, and who, be- 
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| fides what he otherwiſe got, charged '600,000l. for the 
expence of the little fleet that brought| him from Haland 
George the Firſt ated the ſame cloſe-ſiſted part as William 


had done, and _ the duchy of Bremin with the 


money he got from England, 250,000l| over and above his 
pay as King; and having thus purchaſed it at the expence 
of England, added it to the ame dominions for his 
own private profit.— In fact, every nation that does not go- 
vern itſelf, is governed as a job. Englund has been the prey 
of jobs ever ſince the Revolution.” | | 
n page 161, it is ſaid, © That fraud, hypocriſy, and 
impoſition of governments, are now beginning to be too well 
underſtood to promiſe them any long career. The farce of 
monarchy and ariſtocracy, in all countries, is following that 
of chivalry, and Mr. Burke is dreſſing for the funeral. Let 
it then paſs quietly to the tomb of all other follies, and the 
mourners be comforted. if 
© The time is not very diſtant when England will laugh 
at itſelf for ſending to Holland, Hanover, Zell, or Brunſwi 
for men, at the expence of a million a| year, who underſtood 
neither her laws, her language, nor her intereſt, and whoſe 
capacities would ſcarcely have fitted them for the office of a 
pariſh conſtable.” | 
Laſtly, he ſays of king William the Third, and of the two 
king Georges, and of the preſent ſovereign on the throne, 
* If government could be truſted to ſuch hands, it muſt 
be ſome eaſy and ſimple thing indeed; and materials fit for 
all the purpoſes may be found in| every town and vil 
lage.” | | 
The jury found him guilty immediately, and without 
hearing the reply of the Attorney General or the ſumming 
up of the judge. 5 


; — —ꝛ 


WE have now finiſhed this Collection of Accuſations ſor 
Treaſonable und Seditious Libels and Speeches : and we mult be 
content to confeſs that there is no ſybje exiſting on whic 
the labours of the ſtudent are more unlikely to be rewarde 
than on this : the queſtions, What js a libel * Where dees 
the liberty of the preſs end, and where does its Jicentivu' 

- neſs begin? can no more be reſolved by the reader wo 
than before he commenced the IR the truth is ” 
they are incapable of being defined by any terms 0r ideas, 


ſo as to afford an abſtract rule of conduct or deciſion 


. _ . ibel is a wii 
men to be guided by. If it be ſaid that a libel 1 kn 
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- tending to diſturb the peace, good order and tran uillity of 
ſociety: for any twelve men that believe any ſpecific writing 
to poſſeſs this tendency, the ſame number may be found who 
believe it to poſſeſs qualities directly the reverſe. The 
decifion of this important queſtion therefore depends 
only on the opinions, paſſions and political prejudices 
of men, than which nothing can be more various, un- 
certain and contradictory. It cannot be doubted but that 
all the inhabitants of Greut-Britain are friends in a more or 
leſs degree to the liberty of the preſs; but the apprehenſion 

of thoſe who dread the fatal conſequences of its licentiouſ- 

neſs, will always be inſulted by the clamours or thoſe who 
for a paltry and temporary popularity affect a more than 
ordinary attachment to it. It happens in the preſent. 
day that the almoſt univerſal. opinion of the kingdom is, 
that the offspring of the preſs having filled every corner 
of the regions of genuine liberty, have been wandering in 
prodigious ſwarms in the realms of licentiouſneſs. Ihe 
conſequence of this general opinion is that there is alſo a 
general ſpirit prevailing, ſupported by aſſociations, to cor- 
re&t, or if poſſible to put a total ſtop to this ſtrange and 
dangerous emigration. One of the principal cauſes there- 
fore of complaint now made by the oſtenſible advocates for 
the liberty of the preſs, is that this ſpirit will be fatal to the 

* boaſted trial by the country, if the country is thus to 

become both informer and accuſer. ©* Where,” (ay they) is 

the mild, complacent, relenting countenance of the jury, for 
trial, that laſt conſolation which the humanity of Englund, 
never denicd, even to men taken in arms againſt her laws.” 

This is undoubtedly a moſt ſerious conſideration—No man 

but muſt Jament to ſee popular frenzy and party animoſi- 

ties mingling among the deliberations of a jury: but is it 
not ſingular that he whoſe ſeducing eloquence was firſt ex- 
erted to place in a jury the power of deliberation on queſ- 
ons of libels, ſhould be the firſt to complain of the danger 
rclulting from it? | | 

Happily for us at preſent the only danger is that the pu- 
niſhments of a few reſtleſs ſcribblers, venting their 
pleen and raneour, may be founded in the reſentment, as 
much as in the cool and unbiaſſed judgment of juries. _ 
this is the only danger now to be dreaded from the pre- 

\Uing ſpirit of the kingdom againſt the liccntiouſneſs of 

lle preſs, and from the numerous affociations to ſupport and 

mY alive that ſpirit. Popular enthuſiaſm can never be re- 
OO as an engine for the accompliſhment of even the 
it political views: if 1 its effects are ever innocent, 
ch - * 
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it is when it is directed to the ſupport of eſtabliſhed orders 
and conſtitutions, univerſally acknowledged as good and pro. 
ductive of all the comforts of ſocial combinations, But the 
objects of this ſpirit of the times, of this popular enthuſiaſm 
are changeable, the time may come when an affeQion 
for conſtituted authorities and a love of order and tran. 
__ may be changed into a deſire for their deſtruction. 
hould ſuch an unhappy ſpirit as this ever prevail in theſe 
kingdoms, it will owe its birth to the licentiouſneſs of the 
preſs. At the approach of ſuch a period, when the minds uf 
men are gradually diſordered and unhinged by poiſonous 
effuſions from the preſs, ſhould the government then ſtrive 
to ſave the country, ſhould the judges then ſtrive to fave 
the laws, by puniſhing the violaters pf the liberty of the 
preſs, and ſhould the juries at that period, as was obſerved 
in a former page“, be ſo far infected hy the mad contagion, 
as to exerciſe the power given them of acquitting every 
offender put on his trial: what will |the — en ſay 
of the policy of the late popular act of 32 Gee. III. which 
took from learned and independent judges, and placed in a 
jury, the power of determining generally and finally on what 
is and what is not a libel? General obſervation muſt con- 
vince every man that the ſuppoſition of ſuch a period is not 
a mere matter of poſſibility or idle ſpeculation. Let the 
people but be deluded into the belief, now ſo induſtriouly 
attempted, that their government is oppreſſive, and that tlicir 
burdens are the conſequences of theirſgovernment, and the 


awful period is at hand. 


Page 193. 
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Couxious CUSTOMS or MANORS. 
NE of the branches of the Laws of England is particu- 
lar euſtoms, or the laws which affect only the inhabit- 
ants of particular diſtricts, and are different from the general 
laws of the land. - Th f 
Theſe particular cuſtoms, or ſome of them, are without 
doubt the remains of that multitude of local cuſtoms out of 
which the common law, as it now ſtands, was collected at 
frlt by king Alfred, and afterwards by king Edgar and Ed- 
ward the Cnfiſſar: each diſtrict mutually ſacrificing ſome of 
its own ſpecial . uſages, in order that the whole kingdom 
might enjoy the benefit of one uniform and univerſal ſyſtem 
of laws. But, for reaſons that have been now long forgot- 
ten, particular counties, Cities, towns, manors, and lord- 
ſhips, were very early indulged with the privilege of abiding 
by their own cuſtoms, in contradiſtinction to the reſt of the 
nation at large: which privilege is confirmed to them by ſe- 
veral acts of parliament. Such is the cuſtom of gavelkind 
in Kent and ſome other parts of the kingdom (though, per- 
haps it was alſo general till the Norman eonqueſt) which or- 
dains, that not the eldeſt ſon only of the father ſhall ſugceed 
to his inheritance, but all the ſons alike: and that, though 
the anceſtor be attainted and hanged, yet the heir ſhall ſuc- 
cced to his eſtate, without any eſcheat to the lord. Such is 
the euſtom that prevails in divers ancient boroughs, and 
therefore called borough-Engliſh, that the youngeſt ſon thall 
inherit the eſtate, in preference to all his elder brothers.— 
duen 1s the cuſtom in other boroughs, that a widow ſhall be 
entitled, for her dower, to all her huſband's lands ; whereas 
at the common law ſhe ſhall be endowed of one third.part 
only; ſuch alſo are the ſpecial and particular cuſtoms of ma- 
nors, of which every one has more or leſs, and which bind 
all the copyhold and cuſtomary tenants that hold of the ſaid 
manors; ſuch likewiſe is the cuſtom of holding divers infe- 
ivr courts, with power of trying Cauſes, in cities and trading 
uns; the right of holding which, when no royal grant can 
be ſhewn, depends intirely upon immemorial and eitabliſhed 
uſage ; ſuch, laitly, are many particular cuſtoms within the 
city of Landen, with regard to trade, apprentices, widows, 
hans, and a variety of other matters. All theſe are con- 
War to the general law of the land, and are good only by 


ſpecial 
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ſpecial uſage; though the cuſtoms of L. don are alſo confirmed | 
by aQ e. 1 Black. Comm, 74. | 
Of thats cuſtoms we will ſelect ſome of the moſt curiou, 


|  RocxrorD.——County of Es8xx. 

On King's-Hill in Rochford, in the county of Eſer, on 
every Wedneſday morning next after Michaelmas day at 
 cock'scrowing, there is hy antient cuſtom a court held 
the lord of the honour of Raleigh, which is vulgarly called 
the Lawleſs-Court. The ſteward and ſuitors whiſper to 
each other, and have no candles, nor any pen and ink, but 
ſupply that office with a coal ; and he that owes ſuit or fer. 
vice thereto, and appears not, forfeits to the lord double 
his rent, every hour he is abſent. The court is called lay. 
leſs, becauſe held at an unlawful pr lawleſs hour, or gqus 

difta ſmelege. The title of it in the Court Rolls runs thus, 


Kine's Hitt, : a 
in — 2 182. f . e Lege, 
1a ſine Lege, 

Tenenta e lem | 
Per ejuſdem Conſuttudinem ; 
Ante ortum Solis, 
Luceat niſi Polus, 
Nil ſeribit niſi Colts. 
Tatius voluerit, | 
Gallus ut Cantaveri ; 
Per cujus ſolum Sonitum 
Curia es ſummonita. 
Clamat elam pro Rege, 
In Curia fine Lege 


Et niſi cito veneri 


Citius pænituerint 
Et niſi elam acceda 


Curia non attendat: 

2 venerit cum Lumine 
rrat in Regiming, 

Et dum ſunt fine Lumine 

Capti ſunt in Crimine ; 

Curia fine Cura 


2 de Injuria, 
Tenta ibidem Die Mercurii {ante Di Tae Cr. proxim u 
proximo '4 pet Feflum Santi Michaelis Arcbangeli, nn Ky" 
Regis, &e. a 
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| This Lawleſs Court is ĩmperfectly mentioned by Camden 
in his deſcription of Eſſex; who ſays, this ſervile attendance 
was impoſed on the tenants. of that manor, for conſpiring, 
at the like unſcaſonable time, to raiſe a commotion. 


« 


| KidLinGTON,—— County of Ox. 

At Kidlingtan in Oxfordſhire, the cuſtom is, that on 
Minday after Whitfon-W/eek, there is a fat live lamb pro- 
vided, and the maids of the town, having their thumbs tied 
behind them, run after it, and ſhe that with her mouth 
takes and holds the lamb, is declarcd lady of the lamb, which 
being dreſſed, with the ſkin hanging on, is carried on a long 
pole before the lady and her companions to the green, at- 
tended with muſic, and a moriſeo dance of men, and ano- 
ther of women, where the reſt of the day is ſpent in danc- _ 
ing, mirth and merry glee. The next day the lamb is part 
baked, boiled, and roaſt, for the lady's feaſt, where ſhe 
ſits majeſtically, at the upper end of the table, and her 
companions with her, with muſic .and other attendants, 


which ends the ſolemnity. | 


MoNnTGOMERY.,—- The Town of. | 

Whereas through ſcalds and whores many evils ariſe in the 
town, viz. Strifes, fightings, defamations, &c. and many 
other diſturbances by their ſhouting and bawling, our prac- 
tice concerning them, is, that when they are taken they are 
adjudged to the gogrng /toole *, and there to ſtand with their 
feet naked, and their hair hanging and diſhevelled, for ſuch 
time as they may be ſeen by all perſons paſſing that way, ae 
cording to the will of our chief bailiffs, | 


CorzsnIII. County of WARWICK. 

They have an antient cuſtom at Czleſhill, in the county 
of Warwick, that if the young men of the town can catch a 
-are, and bring it to the parſon of the pariſh, before ten of 
che clock on Eaſter-Monday the parſon is bound to give 
them a calve's head and a hundred a eggs for their breakfaſt, 
and a groat in money. | | 


WarHAM.—— County of Doxskx. 
By the cuſtom of Warbam, in the county of Dorſet, 
boch males and females have a right, equally, in the par- 
tition 


* 


* 


The ſame as cucling- ol, which is an engine invented for the ; 
Prep of ſcolds, by ducking them in the water. Lamb. Eiren. 
+4, 0, 12. . : : 
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tition of lands and tenements ; Tenementa in Warhan * 
partabilia inter Maſculos et Fæminas, ſays the record, 10 


is ſo unuſual a cuſtom, that perhaps it may be hard to 
the like elſewhere in England. 5 | 3 


Dunmow.——County of Ess Ex. | 

Robert Fitzwalter, living long beloyed of king Han, 
ſon of king John, as alſo of all the realme, betook himſelf 
in his latter dayes to 1 and deeds of charity, gavegreat 
and bountifull alms to the poor, kept great hoſpitality, and 
re-edified the decayed priſon (priory)| of Dunmow, which 
one Fuga ( Baynard) a moſt devout and religious woman, 
being in her kinde his anceſtor, had builded; in which 
Yriſon (priory) aroſe a cuſtome, begun and inſtituted, eyther 
y him, or ſome other of his ſucceſſours, which is verified 
by a common proverbe or ſaying, viz. |That he which repent 
him not of his marriage, either ſleeping or waking, in a year aud a 
day, may lawfully go to Dunmow and fetch a gammon of bacon. lt 
1s moſt aſſured that ſuch a cuſtome there was, and that thi 
bacon was delivered with ſuch ſolemnity and triumphs asthey 
of the priory and the townſmen could make, I have en- 
uired of the manner of it, and can learne no more but that 
t continued untill the diſſolution of that houſe, as alſo the 
abbies. And that the party or pilgrim for bacon was to take 
his oath. before prior and convent, and the whole town, 
humbly kneeling in the church-yard upon two hard pointed 
ſtones, which ſtones ſome ſay are there yet to be ſeen in the 
prior's church-yard ; his oath was miniſtered with ſuch long 
proceſs, and ſuch ſolemne ſinging oyer him, that doubtiels 
muſt make his pilgrimage (as I may terme it) painfull: after, 
he was taken up upon men's ſhoulders, and carried, fiſt 
about the priory church-yard, and after, through the ton 
with all the fryers and brethren, and all the town's-folke, 
young and old, following him with ſhouts and acclamation;, 
with his bacon borne before him, and in ſuch manner (as 
have heard) was ſent home with his bacon; of which I find 
that ſome had a gammon, and others a flecke, or a flitch; 
for proof whereof I have from the records of the houſe, 

_ the names of three ſeveral perſons that at ſeveral tinies 

ad it. | | 
Anno 23 Henry VI. (1445.) memorandum, that one 
Richard Wright ot Badbury, near the city of Noru ich in 
the county of we labourer (Plebeius) came to Hun- 
mow and required the bacon, to wit, on the 27th of 4, 
in the 23d year of the reign of king Henry VI. and according 
to the form of the charter was iworn before John * 


3 


* * ? 
3 5 8 8 
9 8 7 
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prior of the place and the convent, and very many other 


neighbours, and there was delivered to him che faid 4 ichard 


a fide or flitch of bacon. A 
Anno 7 £dw. IV. (1467.) memorandum, that one Stephen 
$4muel of Ayſtan-Parva, in the county of Eſſex, huſband- 
man, on the day of the Bleſſed 2 in Lent (25th March) | 
in the 7th year of king Edward IV. came to the priory of 
Dunmzw, and required a gammon of bacon; and he was LN 
{worn before Roger Byſcett, then prior of the place and the Mg 
convent, and alſo before a multitude of other neighbours „ 
and there was delivered to him a gammon of bacon. —_ © 3 
Anno 2 Hem. VIII. memorandum, that in the year of 
our lord 1510, Thomas le Fuller of C:gfhall, in the county 
of Her, came to the priory of Dunmow, and on the Bt 
day of September, being Sunday, in the 2d year of king 
Hari VIII. according to the form of the charter, was 
horn before Jahn Tils, then Prior of the houſe and the con- 8 
vent, and allo before a multitude of neighbours, and there 
was delivered to him, the ſaid 7 homas, a gamon of bacon. 
 Herebyit appeareth, that it was according to a charter, 
or donation, given by ſome conceited benefactor to the 
houſe ; and it 1s not to be doubted, but that at ſuch a time, 
the bordering towns and villages reſorted, and were parta= _ ; 
kers of their paltimes, and laught to ſcorne the poore man's 
paynes. 


— 
* 


The firm of the oath taken by th:ſe at Dunmow, who are to have 
the Bacon, "6 
You ſhall ſwear by cuitom of confeſſion, 
It ever you made nuptial tranſgreſſion. 
Be you cither married man or wiſe. - 
It you have brawls or contentious ſtrife ; 
Or otherwiſe at bed or at board, | 
Otfended each other in deed or word: 
Or tince the pariſhelerk {aid Amen, 
Yo wiſhed yourſelves unmarried agen, 
Orin a twelve-moneth and a day 
Repented not in thought any way; 
But continued true in thought and deſire, 0 
As when you joined hands in the quire. | | 
If to theſe conditions, without all feare, „ ; 
Of your own accord you will freely ſweare, 
A whole gammon of bacon you ſhall receive, 
And bear it hence with love and good leave: 
For this is our cuſtom at Dunmow well knowne, 
Though oy pleaſure be ours, the bacon's your o] w.. 
CHESTER, 
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CrESTER.——City and County. | 
' Randall Blundeville, carl of Che er, towards the [atter 
end of the reign of king Richard I. being ſuddenl beſieged 
by.the Welſb in the caſtle of Ruthelent|in Flintſhire, ſent to 
his conſtable of Cheſhire, one Roger Lacy (for his fierce. 
neſs ſurnamed Hell) to haſten with what force he could to 
his relief. To Ls | 

It happened to be on Midſummer-Day, and a great fair 

then held at Cher; whereupon Roger ii mediately got toge. 
thera great lawleſs mob of fidlers, players, coblers, and the 
like, and marched inſtantly towards the earl; and the Mali 
8 a great multitude approaching, raiſed the ſiege and 
ed. 
The earl being thus freed, comes back with his conſtable 
to Cheſter ; and in memory of this ſervice, by a charter grants 
to Roger Lacy and his heirs, power over all the fidlers, 
letchers, whores, and coblers in Cheſter. 
About the latter end of the reign of king John, or begin- 
ning of king Henry III. Roger Lacy, being dead, his on, 
Fohn Lacy, by the following deed, granted to one Hugh Dut- 
ton his ſteward, and to his heirs, the rule and authority over 
all the letchers and whores in the county, viz. 

« Know all men preſent and to come, that I John, con- 
ſtable of Chefter, have given and| granted, and by this 
my preſent charter have confirmedſto Hugh de Dutton and 
his heirs, the government of all the letchers and whores 
of all Chiſbire, as freely as I hold that government of the 
earl, ſaving my right to my heirs Eb, 

Though the original grant makes no mention of giving 

rule over fidlers and minſtrels, yet antient cuſtom has nov 
reduced it only to the minſtrelſey ; for probably, the rout, 
which the conſtable brought to the reſcue of the earl, were 
debauched perſons drinking with their ſweethearts at the 
fair, the fidlers that attended them, |and ſuch looſe perſons 
as he could get. | | 

In the 14th Henry VII. a Quo Warranto was brought 

againſt Lawrence Dutton of Duttin, efquire, to ſhew why he 
claimed all the minſtrels of Cheſhire and the city of Chyfer 
to appear before him or his ſteward at Cheſter, yearly, on 
the feaſt of S. Jahn Baptiſt, and to give him at the ſaid fe 
four flaggons of wine and a lance,| and alſo every minſtrel 

then to pay him fourpence halfpenny, and.why he claimed 
from every whore in Cheſhire, and the city of Chefter, exer 
eiſing her trade, fourpence, to be paid yearly at the feaſt 
aforeſaid. To which he pleaded preſcription, I 
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In the ſtatutes of the 14th Eliz. cap. 5. and the 39th Ex. 
cap. 4. the firſt intitled, An act for the puniſhment of 
vagabonds, and for the relief of the poor and impotent ;” and 
the latter intitled, “ An act for puniſhment of rogues, va- 

bonds, and ſturdy beggars, both now repealed, are inſert- 
ed the following proviſo, viz. | „ 
Provided always, that this act or any thing therein con- 
tained or any authority thereby given, ſhall not in any wiſe 
extend to diſinherit, prejudice, or hinder. John Dutton of 
Duttin, in the county of Cheſter, Eſquire, his heirs or aſſigns 
for, touching 6r concerning any liberty, pre-eminence, au- 
thority, juriſdiction, or inheritance, which the ſaid Jahn 
Dutt now lawfully uſeth, or hath, or lawfully may, or 
ought to uſe within the county palatine of Cheſter, and the 
county of the city of Chefter, or either of them, by reaſon 
of any ancient charters of any kings of this land, or by rea- 
ſon — Low preſcription, uſage, or title whatſoever.” : 

In the 43d £liz. cap. 9. which continued the ſaid act of 
the 3gth Elz. the above clauſe was continued only for one 
year, except before the end of the ſaid year, the ſaid Jah 
Dutton, or his heirs, ſhould procure the Lords Chief Juſti- 
ces and Lord Chief Baron, or two of them, on hearing his 
allegations and proofs, to make certificate into the chancery, 
to be there enrolled, that the ſaid ohn Dutton, or his heirs, 
ought lawfully (if no ſtatute againſt rogues and beggars 
had been made) by charter, tenure, or preſcription, to have 
_ liberty of licenſing of minſtrels as he claimed and 
uſed. 

In the ſtatute of the iſt Fac. I. cap. 25. the ſame clauſe 
was continued without limitation; ſo that it is probable 
ſueh proof had then been made as is above- mentioned. 

And in the act of the 13th Geo. II. cap. 5. commonly 
called the Vagrant Af, a like proviſo is inſerted in favour 
of the hcirs or aſſigns of Jahn Dutton of Dutton, Eſq. So that 
the right has now been eſtabliſhed, by act of parliament 
(eyer lince the year 1572) above 200 years. 2 

The heirs of the ſaid Hugh Dutton enjoy the ſame power 
and authority over the minitrelſy of Cheſhire, even to this 
Gy, and keep a court every year upon the feaſt of St. Jon 
Buptift at Chfter, being the fair-day, where all the minſtrels 
of the county and city do attend and play before the lord of 
Duttm upon their ſeveral inſtruments: he or his dep 
then riding through the city, thus attended, to the . 
of St. Jahn Baptiſt, many gentlemen of the county accom- 
panying him, and one walking before him in a fureoat of 

arms, depicted upon taffata; and after divine ſervice 

| f ended, 
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380 1 cuxiovs cusron 
ended, holds } s court in the city, where he or his ſteward 
renews the old licences granted to the fninſtrels, and gives 
ſuch new ones as he thinks fit, under the hand and ſeal of 


himſelf or his ſteward, not preſu ing to exerciſe that fa. 


culty there, without it. But now * this dominion or pri- 
vilege is by a daughter and heir of Thomas Dutton, de. 
volved to the Lord Gerard, of Gerard. Bramley, in Stafford- 


ſhire, 
TourTBuRy.—County of STAFFORD. 

* Upon the morrow after the Aſſumption of the bleſſed 
Virgin, _ the 26th (16th) of Auguſt, all the muſicians 
within the Honur are to repair to the bailiff's houſe in Tut. 
bury, where the ſteward of the Court“ (who is uſually 2 
nobleman) and the wood-maſter or his lieutenant are to 
meet them, from whence they go to the church in this 
order; firſt, two wind muſicians, as trumpets or long pipes; 


then four ſtring muſicians, two and two, all playing; then 
the ſteward of the Court, or his deputy, and the bailiff of 


the manor, deputed by the Duke of Devonſhire, the king f 
muſic going between them: after whom the four ſtewards of 
muſic, each with a white wand in his hand, and the reſt of 
the company follow in order. 75 
At the church, the vicar of Tutbury for the time being, 
reads the ſervice of the day, for which every muſician pays 
him a penny; then all go from the church to the caſtle, 
in manner as before, where the ſteward takes his place upon 
the bench in court, aſſiſted with the bailiff and wood. 
maſter, the king of muſic ſitting between them to ſee that 
every minſtrel within the Honour, being called, and making 
default, be preſented and amerced by the jury, which amer- 
ciaments are collected by the ſtewards of mutic, who account 
the one moiety to his majeſty's auditor, the other they retain 
themſclves, for their gains in collecting them. When the 
king, ſteward, and the reſt are ſo fate, the {ſteward com- 
mands an oyez to be made three times by one of the muſ- 
cians, as cryer of the court, that all minſtrels within the 
Henour, reſiding in the counties of Stafford, Derby, Nu. 
tingham, Leicefier, or Warwick, do appear to do their _= 2 
or 


ſervice, on ſuch pain and peril as the court ſhall inflic 
| OS their 


« So faid by Mr. Blount. Anne 1679. Tag 
» The ſleward in Mr. Blount's time was the duke of Ormond, and Mr. 


Edward Foden his deputy. The earl of Devon was then prior. Blow 
171. At preſent his grace the duke of Devonſhrre is the owner of it 


— * : w 
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or MANoR S. 3 
their default; Migus nevertheleſs are allowed, in excuſe of 
defaulters, upon good reaſon ſnewed. 5 

After which all the ſaid minſtrels are called by a ſuit - roll, 
as ſuitors are in a eourt-leet, and then two juries are im- 
pannelled of the chief minſtrels, by the ſtewards of mufic, 
each jury conſiſting of twelve, which are returned into the 
court, where the ſteward, ſwears them ; the form of their 
- oath is the ſame which is/given in a court-leet, only in a 
lect the jury ſwear to keep the King's counſel, their fellows 
and their own, in this to keep the king of muſic's counſel, 
their fellows and their own. . : 
| The better to inform their jurors of their duty, the ſtew- 
ard gives them a charge, in commendation of the ancient. 
ſcience of muſic, ſnewing what admirable effects it has pro- 
duced, what kings and noble perſons have been profeſſors 
of it, what manner of perſons the profeſſors ought to be, 
and to admoniſh them to chuſe fkilful and good men to be 
officers for the year enſuing. The officers choſen by the 
juries are one king and three ſtewards of muſic, the fourth 
is choſen by the ſteward of the court. The king is choſen 
one year out of the minſtrels of Staffordſhire, and the next 
year out of thoſe of Derbyſhire. 

The ſteward of the court iſſues out warrants to the ſtew. 
ards of muſic in their ſeveral diſtricts, by virtue whereof 
they are to diſtrain and levy in any city, town corporate, or 
other place within the Honour, all ſuch fines and amercia- 
ments as are impoſed by the juries on any minſtrel for of- 
fences committed againſt the dignity and honour of the pro- 
tſſion; the one moiety of which fines the ſtewards ac- 
_ for at the next audit, the other they retain them- 
elves. | | | 
As ſoon as the charge is given, an oyez is made, with a 
proclamation, that if any perſon can inform the court of any 
oftence committed by any minſtrel within the ſaid Honour, 
lince the laſt court, which is againſt the honour of his pro- 
feſſion, let them come forth and they ſhall be heard. Then 
the juries withdraw to conſider of the points of the charge, 
and the old ſtewards of muſic bring into the court a treat 
of wine, ale and cakes, and at the ſame time ſome min- 
{trels are appointed to entertain the company in court with 
ſome merry airs. After which the Juries preſent one to 
be king for the year enſuing, who takes his oath to keep 
up all the dignities of that noble ſcience, &c. Then the 
old king ariſcth from his place, reſigning it and his white 
wand to the new king, to whom he alſo drinks a glaſs of 
wine, and bids him joy of his honour : nd the a 
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do the Icke to the new; which done 


certain hour after noon, and all re 
order they came to the caſtle, tc 
king, at his own coſt, prepares a < 
| ſteward of the court, bailiff, ſteward 
men. | 
After dinner all the minſtrels re 
in Tutbury, without any manner of 
turning out of the bull, which the 
obliged to provide, and is there 
horns ſawed off, his cars and tail | 
all over with ſoap, and his noſ 
pepper. Then the ſteward cauſes p 
that all manner of perſons, except n 
to the bull, and not come within fc 
own peril, nor hinder the minſtrel 
After which proclamation the prio! 
bull among the minſtrels, and if a 
piece of his ſkin, before he runs in! 
the king of muſic's bull; but if 
ſhire, ſound and uncut, he is the lorc 
If the H be taken and a piece 
is brought to the bailiff's houſe, 
roped, and ſo brought to the bul 
in Tutbury, and there baited with e 
honour of the king of muſic, the | 


* 


MS 


the court adjourns to a 
turn. back in the fame 
a place where the old 
inner for the new king, 
of muſic, andthe jury. 


pair to the Pripry-Gate 
weapons, attending the 
bailiff of the manor is 
to have the tips of his 
eut off, his body ſmeared 
blown full of beaten 
roclamation to be made, 
tinſtrels, ſhall give way 
rty foot of him, at their 
in their purſuit of him. 
's bailiff turns out the 
ny of them can cut off a 
o Derbyſhire, then he is 
the bull gets into Derly- 
| prior's again, 

of kim cut off, then he 
and there collared and 
Il-ring in the High-Stret 
ogs ; the firſt courſe in 
econd in honour of the 


f more for the diverſion 


prior, the third for the town, and 
aited, the king may dif. 


of the ſpectators; and after he is b 
ſe of him as he pleaſes. 

This uſage is of late perverted, 
and Derby ſhires, contend with eue 
the one party to drive the bull ini 
keep him in Staffordſhire, in which 
often broken. 

(The king of muſic and the bai 

unded, the bailiff giving the kin 
in lieu of his right to the bull, and 
of Devonſbires manor of Hardwick 


poor at Chr:/imas. 


N. B. The minſtrel's court, bull running, &c. at Tuilunj, 
were entirely abolithed by the duke of Devonſbire in the cat 
1778, at the requeſt of the inhabitants of that village, oN In 
to the outrages uſually committed on thoſe occaſions. 


the young men of Stafford 
gels about a yard long, 
0 Derbyſhire, the other to 
contelt many heads ate 


iff have alſo of late com- 
g five nobles (10. 135. 44.) 
men ſends him to the duke 
to be fed and given tote 


; HuTToON-ConyeRs,——County of YORK. 
Near this town, which lies a few miles from Ripon, the 


* 


re 
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common, called Huttan Camer's Mor, whereof 
3 Eſq; of Studley- Royal (lord of the manor of 
Huttm Conyers) is lord of the foil, and on which there is a 
large coney-warren belonging to the lord. The occupiers of | 
melfuages and cottages within the feveral towns of Hutton- 
Cmyers, Melmerby, Bulderſby, Raintm, Diſhforth, and Hewick, 
have right of eſtray for their ſheep to certain limited boun- 
daries on the common, and each townſhip has a ſhep-' 
| _ lord's ſhepherd has a pre-eminence of tending his 
ſheep on any part of the common, and wherever he herds 
the lord's ſheep, the ſeveral other ſhepherds are to give way 
to him, and give up their hogfing-place, fo long as he pleaſes 
to depaſture the lord's ſheep thereon. The lord holds his 
court the firſt day in the year, to intitle thoſe ſeveral 
townſhips to ſuch right of eſtray, the ſhepherd of each 
townſhip attends the court, and does fealty bv bringing ro 
the court a large apple-pye, and a two-penny ſweet-cake (ex- 
cept the ſhepherd of Hewick, who compounds by paying 
lixtcen pence for ale, which is drunk as after-mentioned) 
and a woiden-ſpoon ; each pye is cut in two, and divided 
by the bailiff, one half between the ſteward, bailiff, and 
the tenant of the Comey-MWarren before-mentioned, and the 
other half into fix parts, and divided amongſt the fix ſhep- 
herds of the above-mentioned fix townſhips. In the pye, 
brought by the ſhepherd of Ruinton, an inner one is made 
filled with prunes.— The cakes are divided in the fame man- 
ner.— The bailiff of the manor provides fr mety and muſtard, 
and delivers to each ſhepherd a lice of checſe and a penny roll. 
The furmety, well mixed with »»y/ard, is put into an ear- 
then pot, and placed in a hole in the ground, in a garth 
belonging to the bailiff's houſe, ro which place the ſteward 
of the court, with the bailiff, tenant of the warren and ſix 
ſhepherds, adjourn, with their reſpective wooden-ſpoons. 
[he bailiff provides ſpoons for the ſteward, the tenant of the 
warren, and himſelf. —The ſteward firſt pays reſpect to the 
furmety, by taking a large ſpoonful, the bailiff has the next 
honour, the tenant of the warren next, then the ſhepherd 
of Huttn-Cinyers, and afcerwards the other ſhepherds by re- 
eular turns; then each perſon is ſerved with a glaſs of at 
paid for by the ſixteen pence brought by the Hewick ſhep- 
herd) and the health of the lord of the manor is drunk ; then 


they adjourn back to the bailiff's houſe, and the further buſi- 
neſs of the court is procceded in. | 


Each pye contains about a peck of flower, is about ſix- 
teen or eighteen inches diameter, and as large as will go 


| into 
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into the mouth of an ordinary oven. The bailiff of the 
manor meaſures them with a rule, and takes the diame. 
ter, and if they are not of a ſufficient capacity, he threatens 
to return them, and fine the town. If they aredarge enough, 
he divides them with a rule and compaſſes into four equal 
parts, of which the ſteward claims one, the warrener ang. 
ther, and the remainder is divided amongſt the ſhepherds, 
In reſpect to the furmety, the top of the diſh in which it 
is put, is placed level with the ſurface of the ground, all 
perſons preſent are invited to eat| of it, and thoſe who 
do not, are not deemed loyal to the lord.-—Every ſhepherd 
is obliged to eat of it, and for that purpoſe, is to take a 
ſpoon in his pocket to the court, for if any of them neg- 
lects to carry his ſpoon with him, he is to Jay him down 
upon his belly, and ſup the furmety with his face to the 
t or diſh, at which time it is |uſual by way of ſport, 
for ſome of the by-ſtanders to dip his face into the furmet; 
and ſometimes a ſhepherd, for the ſake of diverſion, will 
purpoſely leave his ſpoon at home. Beckwith's Editim of 
Blount's Fragmenta Antiquitatis. : | 
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DEAD BODIES. 


Of diſintering them for the urpoſe of Diſſedlion. 


O Theft, or as the law calls it, Larceny, can be com- 
mitted unleſs there be ſome pr-perty in the thing taken, 
and an owner; yet if the owner be unknown, provided there 
be a property, it is larceny to ſteal it, and a perſon may be 
indicted for ſtealing the goods of a perſon unknown. It any 
perſon in taking up a dead body ſtèeals the ſhroud, or other 
apparel, it will be larceny, for the property thereof remains 
in the executor, or whocver was at the charge of the fungal; 
but ſtealing the corpſe itſelf, which has no owner, (though a 
matter of great indecency) is no larceny ; neither can the n. 
reſentativesof perſons deceaſed bring any civil action againſt 
uch as violate and diſturb their remains when dead and bu- 
ried. The parſon, indeed, who has the freehold of the full 
may bring an action of treſpaſs againſt ſuch as dig and dilturd 
it. In the following catc it became a queſtion how far taking 
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fence and puniſhable by ment. 


up dead bodles for the purpoſe of diſſection, is a public of. 
1 | ; . a 


* 
{ 
{ 


MR. LYNN, the defendant, was proſecuted for entering | 
2 burying ground, and taking a coffin out of the earth from 
which he took a dead body, and carried it away for the pur- 


poſe of diſſecting it. The jury found him Guilty, 

Hen. Bmd now moved in arreſt of J udgment on.the ground 
that the offence was not cognizable in any court of criminal 
juriſdiction: if it be any crime, it is of eccleſiaſtical cogni- 


penal by any ſtatute : the only act of parliament, which has 


craft; but that clearly cannot affect the preſent queſtion. 
And the filence of Hale, Hawkins, and Stamford, upon this 
ſubject, is a very ſtrong argument to ſhew that there is not 
any ſuch offence cognizable in criminal courts. In 3 Inf. 
20}, Lord Cote ſays, It is to be obſerved that in every ſe- 
a that hath a monument, two things are to be confi- 
dered, viz, the monument, and the ſepulture or burial of 


and belongs to eccleſiaſtical cognizance ; but as to the mo- 
nument, action is given at the common law for defaci 
thereof. So that it was alſo the opinion of Lord Che that 
the preſent charge is not the ſubject of an indictment in a 
criminal court. There is an inſtance in 3 Inſt. 45, of a per- 
ſon being taken with a head and face of a dead man with a 
book of ſorcery, and was brought into the King's-Bench, but 
no indictment was preferred againſt him: and the only crime 
Imputed to him was that of being a ſorcerer, and all the 
writers on this ſubject have conſidered the injury which is 
lone to the executors of the deceaſed by taking the ſhroud, 
and the treſpaſs in digging the foil ; taking it for granted 
hat the act of carrying away a dead body was not criminal. 
Garraw, who was to ſupport this motion, mentioned that, 
chaps, the circumſtance ſtated in this indictment of the 
&fendant's taking the body for the purpoſe diſſection might 
lffer this from the common caſe of taking up dead bodies 


tether this queſtion had not been conſidered in the caſe o 
Tong a few years ago, 1 that this caſe was 


very 


© This Statute is repealed by 9 Geo. II. c. $- 


zance, The crime imputed to the defendant is not made 


any relation to this ſubjeR, is that of 1 Fac. I. c. 12.* which 
makes it felony to ſteal dead bodies for the purpoſes of witch. ' 


the dead, the burial of the cadaver is NULLIUS IN BONIS 


any indecent exhibitions. And, on the Court aſking 
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ſection, did not make it leſs an indi 


very diſtinguiſhable from that, for there a maſter of S baraducb 
working-houſe, a ſurgeon, and another perſon were indicted 
for a conſpiracy to prevent the burial of | a perſon who died in the 
workhouſe. But the court ſaid that comman decency re. 
quired that the practice ſhould be put a ſtop to. That the 
offence was cognizable in a criminal court, as being indecent 
ang contra bones mores ;, at the bare idea alone of which nature 
revolted. That the purpoſe of tal ing up the body for dif- 
table offence. And that 
as it had been the regular practice at the Old- Bailey in modem 
times to try charges of this nature, many of which had in- 
duced puniſhment, the circumſtance of no writ of error hay- 
ing been brought to reverſe any of theſe judgments was a 
ſtrong proof of the univerſal opinion of the profeſſion upon 
the ſubject. They therefore refuſed even to grant a rule to 
ſhew cauſe why judgment ſhould not be arreſted, leſt that 
alone thould convey to the public, an idea that they enter. 
tained a doubt reſpecting the crime alledged. But inaſmuch 
as this defendant might have committed the crime merely 
from ignorance, no perſon having been before puniſhed in 
this court for this offence, they] only fined him five marks, 
The King againſt Lym, 2 Durnford and Eaft's Reports, 731 
24 Nv. 1788. | — 15 
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CISM. 
07 procuring the Conveyance of Property by Means 
Fanaticiſim, or religious Frenzy. 


T has been obſcrved (ante pag. 109) that if a man ent! 
into an agreement and bind himſelf by legal ſolemnitics 
he is in point of law obliged to perform it, but that if fuct 
agreement be procured by impoſition, oppreſſion, or other 
undue means, a court of equity will relieve the party fron 
the performance of it. The following is a remarkable caſe 
of relief afforded, in a caſe of impofition by means 
fanaticiſm. | 1 f 


EKEILLIL, a methodiſt preacher, by fraud, im f. 
tion, miſrepreſentation, and various circumltances of fam. 
tical deluſion, prevailed on Mrs. Norton, a ſingle 1ady, ® 
advance him ſeveral ſums of money at divers times, and 10 


E s 0 . ar 
execute a. deed, granting to him an annuity of gol. x9 


FANATIC ISM. : | 387 


ſecured on her real eſtates; for which at law ſhe was liable; 
ſhe therefore applied to the chancery for relief by a bill 
praying that the deed might be cancelled, that Reilly might 
be reſtrained from recoveringat law the arrears of the annuity, 
and alſo that he ſhould refund ſuch monies as he had obtained 
from her under the circumſtances above-mentioned. After 
this cauſe had been heard, the lord chancellor Northington 
delivered the following remarkable decre. 
This cauſe, as it has been very juſtly obſerved, is the firſt 
of the kind that ever came before this Court ; and I may add, 
before any Court of judicature in this kingdom. Matters of 
religion are happily very rarely matters of diſpute in the 
Courts of law or equity. In regard to Proteſtant diffenters, 
under which denomination it has been attempted to ſhelter 
and include the defendant Rely, no man whatever has a 
greater regard and eſteem for thoſe who really are ſo, than I 
bear; and God forbid that in the preſent age the true difſen- 
ters of every kind ſhould not be tolerated, or that the ſpirit 
of chriſtianity ſhould in this kingdom loſe the ſpirit of mo- 
deration. I can and do eſteem the profeſſors of one equally 
with thoſe of our own eſtabliſhed church, to which not only 
from the profeſſion of my faith, but from my principles, I 
bear an higher veneration : but very wide is the difference 
between ditenters and fanatics, whoſe canting and whoſe 
doctrines have no other tendency than to plunge their de- 
luded votaries into the very abyſs of bigotry, deſpair, and 
enthutiaſm: and though even againſt thoſe unhappy and 
talſe paſtors I would not wiſh the ſpirit of perſecution ſhould 
go forth, yet, are not theſe men to be diſcountenanced and 
diſeouraged wheneverthey properly come before the Courts of 
juſtice? men who go about in the Apoſtles' language, creep- 
ing into 2 dwellings, deluding weak women? men 
who go about and diffuſe their rant and warm enthuſiaſtic 
notions, to the deſtruction not only of the temporal coacerns 
of many of his majelty's ſubjects, but to the endangering 
their eternal welfare? And ſhall it be ſaid that this Court 
hall not relieve againſt the glaring impoſitions of theſe 
men? not relieve the weak and unwary, even though their 
impolitions are exerciſed on thoſe of the weaker ſex? - 
[t is by no means arguing agrecably to the practice and 
equity of this Court to intiſt on it: this Court is the guar- 
dian and protector of the weak and helpleſs of every 
denomination, and the puniſher of fraud and impoſition 
every degree; yes, this Court can extend its hands of pro- 
«tion ; it has a conſcience to relieve, and the conſtitu- 
on itlelf would be in danger if it did not. To come to the 
Dd 2 preſet 
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reſent caſe; here is a man, no 
s own counſel have taker 


that he is not a Methodiſt, W 


ISM, 


body knows who or what he 
much pains, modeſtly, ty 
tions have been read to ſhey 
hat is that to me? But] 


could eaſily have told them wh 
cauſe, and his own letters, he ap 
who preys upon his deluded h 
the maſk of religion ; an itinerant 
ciſm even in the cold northern, 
ſcarce ſuppoſe it ſhould enter. $ 
that, as to this lady, ſhe was as 
when he firſt became acquainted 
not deluded by him ? It appears, 


t, from the proofs. in this 


arers, and robs them under 
„ who propagates his fanati. 


counties, where one would 
hall it 
reat an enthuſiaſt as himſelf 


ſaid in his excuſe, 


with her, and conſequently 
indeed, that ſhe wrote ſome 


and Holy Spirit.” 'Tis true, b 


own letters: in one he ſays, ** 
communicated you ; but let not 


Union of the Father, Son, 
this, ſhe was far gone, but 
ſe, as we ſhall find by his 

Your former paſtor has en- 


theſe things diſcourage you, 


but put yourſelf in my congregation, wherein dwells the 
fulneſs of God.” How ſcandalbus, nay, how blaſphemous 


is this! In another his myſti 
will be there weaned from me 
fulneſs of goſpel peace.” Thu 
ſtep, and imbibed his doctrines, 
may uſe the expreſſion, with hi 
But the very matcrial and 
the conſideration of the deed, 
is the dedicating the principal p 
the ſpiritual concerns of this la 
who thereupon deſerted him; 
opinion, that appears in the ca 
conſideration, no recompence 
amine a little. Does he come 
way, a ſtage coach? No: 
and live elegantly on the roa 
who, it-appears, at different ti 


to the amount of 521. 19s. in money, befides preſents of 
liquor and other things; ſo that his own hot imagination 


al expreſſion - runs, You 


„ and learn to complete the 
was ſhe advanced ſtep by 
till quite intoxicated, if | 
madneſs and enthuſiaſm, 
oft efſential point in lay, 
ay the defendant's counſel, 
rt of his time in attending 
y, and neglecting his flock, 
he only good thing, in m. 
ſe. But did he receive nv 
r his ſervice? Let us ex. 
rom London in the ordinary 
e mult have a poſtchaiſe, 
at the plantiff's expence; 
es gave to, or paid for hin 


was further heated, we find, by the ſpirit of brandy; for all 


which favours, in a third letter, 
ou in the name of our Savio 
Thus is the Deity introduced t 
But this, 1 ſuppoſe, like the | 
ferved by one of the counſel, 1 


his expreſſion is,“ I thank 
r for all kindneſs to me. 
thank her for her ſervice: 
ulneſs of God, as was ob- 
s to be taken figuratively. 


I might, I believe, with more propriety ſay, this Gol. 4 


year was figurative and cxpreſſi 


ve ot the lady's whole 10r- 
tune. 
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tune. We will take a ſnort view how he proceeds to come 

it it. The lady comes to town by his perſuaſions, where, 
poſſibly ſhe had never been before, goes and lives in. Surry, 
2s in an inquiſition; for ſhe is put into an houſe environed 
by-an high wall, and no one is to have acceſs to her but 
her paſtor or the attorney, on the preſent occaſion of pre- 
paring the deed in queſtion; whereby the defendant was to 
itep into and ſecure a part of her fortune under the veil 
of friendſhip, or rather by lighting up in her breaſt the 
flame of enthuſiaſm: and undoubtedly he hoped in due 
time to ſecure the whole by kindling another flame of which 
the female breaſt is ſuſceptible; for the invariable ſtyle of his 
letters is, © all is to be completed by love and union!” But 
to return: in this place of inquiſition the is by them tutored 
to be private in her charity, ſo that her relations who are 
injured, were to know nothing of her preſent bounty. But 
would not any man of honour in the profeſſion have told her, 
Madam, you are going to do a thing which may emba- 
raſs your circumſtances, and injure Jour relations; a thing 
which the law will not ſuppoft unleſs it is fairly and openly. 
obtained ; and therefore, unleſs you will * your 
friends of it, I will not be concerned.” This, I ſay, was 
incumbent on the attorney to have done; but this was 
omitted, and it was in ſecret. Yet let it not be told in 
the ſtreets of London, that this preaching ſectary only de- 
fended his juſt right, and muſt be ſupported in it. Let them 
not be perſecuted, I repeat; but many of them deſerveto 
be repreſented in puppet-ſhows. I have conſidered this 
cauſe not merely as a private matter, but of public concern- 
ment and utility, Bigotry and enthuſiaſm have ſpread their 
baneful influence amongſt us far and wide, and the un- 
happy objects of the contagion almoſt daily increaſe : of this 
not only Bedlam, but moſt of the private mad-houſes, are 
melancholy ſtriking proofs. I have ſtayed much beyond my 
ume, have given this cauſe a long and patient hearing; and 
inaſmuch as the deed was obtained on circumſtances of the 
greateſt fraud, impoſition, and miſrepreſentation, that could 
be, let it be decreed, that the defendant Reilly execute a 
releaſe to the plantiff, Mrs. Norton, of this annuity, and 
deliver up the deed for ſecuring it; and if any diffe- 
rence ariſe, let the ſame be ſettled by the maſter, who is to 
ke an account of all ſum or ſums of money paid by the 
plaintiff, Mrs. Norton, to the defendant, or to his uſe ; for 
which purpoſe all proper parties are to be examined upon 
'mcrrogatories, and all which ſums the defendant is hereby 
decreed to pay, together with the coſts of this ſuit, I can- 

| | NT : not 
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| | not conelude without obſerving, |that one of his. counſel, 
3 with ſome ingenuity, tried to ſhelter him under the deno. 
is mination of an independent preacher : I have tried, in the 
1.4 decree I have made, to ſpoil his independency, Chancery 

. Norton and Reilly. Reg. Lib. B. 66. 10 Dec. 4. D. 964,” 
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1. PRESSING OF SEAMEN. 
| Diſcuſſion of its Legality. 


1 * power of impreſſing ſeafaring men for the ſea ſer. 
10 1 vice by the king s commiſſion, has been a matter of 
; ſome diſpute, and ſubmitted to with great reluQance; 
14 though it hath very clearly and learnedly been thewn by 
408 Sir Michael Faſter, that the praQtice of impreſſing, and 
a granting power to the admiralty for that purpoſe, is of very 
ny ancient date, and hath been unifarmly continued by a re 
1 | gular ſeries of precedents to the preſent time : whence he 
ps concludes it to be part of the common law, The dif. 
_ ficulty ariſes from hence, that no. ſtatute has expreſsly de. / 
clared this power to be in the crown, though many of them 
very ſtrongly imply it. The ſtatute 2 Rig. II. e. 4. ſpeaks 
of the mariners being arreſted and retained for the King's 
1 | ſervice, as of a thing well known, and practiſed widhour - 
1 . ute; and provides a remedy againſt their running aua; 
8 a latter ſtatute“, if any waterman, who uſes the Knvr 


* : ames, ſhall hide himſelf during the execution of any com- 
14 miſſion of preſſing for the king's ſervice, he is liable to hea- 
10 4 vy penalties. By another*, no fiſherman ſhall be taken by 
"i | the queen's commiſſion to ſerve as a mariner ; but the com- 
i miſſion ſhall be firſt brought to two juſtices of the peace, 
1 inhabiting near the ſea coaſt where the mariners are to be 
4 taken, to the intent that the juſtices may chuſe out and ie- 
turn ſuch a number of able-bodied men, as in the commil- - 
ſion are contained, to ſerve her majeſty. And by others, 
eſpecial protections are allowed to ſeamen, in rticular 
circumſtances, to prevent them from being impreſſed. 
ferrymen are alſo ſaid to be privileged from being im- 
preſſed, at common law. All which do moſt evidently 
imply a power of impreſs to refide ſomewhere, and, | 


any where, it muſt from the ſpirit of our conſtitution, 3 
| we 
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Stat. g and 3 Ph, and M. c. 16, b Stat. 5 Eliæ. c. 5+ 
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well as from the frequent mention of the king's commiſ- 
fon, refide in the crown alone. 1 Black. mm. 49. 


— EEE— — 49525 
The Caſe of Alexander Broadfoot, goth Auguſt 
1743- Court of Goal delivery at Briſtol. 


ALEXANDER BROADFOOT, was indicted for the 
murder of Cornelius Calaban, a ſailor belonging to his ma- 
jelty's ſhip the Mortar Sloop. | 

he circumftances were as follow. Captain Hamuay, 
commander of the Mortar Slogp, had a warrant from the 
lords of the admiralty, grounded on an order of his majeſty 
in council, empowering him to impreſs, or cauſe to be im- 
prefſed, ſeamen for his majeſty's ſervice. The following is 
a copy of the warrant, with the indorſement. 1 1 


By the commiſſioners for executing the office of Lord 
High Admiral of Great Britain and Ireland &e. and of all 
his majeſty's plantations, &c. | bie | 

—— In purſuance of his majeſty's order in council dated the 
19th day of January 4742, we do hereby impower and 
direct you to impreſs or cauſe to be impreſſed, ſo many 
ſeamen and ſeafaring men and perſons whoſe occupations 
and calling are to work in veſſels and boats upon rivers, as 

| ſhall be neceſſary not only to complete the number of men 
allowed to his — ſhip under your command, but alſo 
to man ſuch others of his majeſty's ſhips as may be in want 
of men; giving unto each man io impreſſed one ſhilling for 
preſs money. And in the execution hereof you are to take 
care that neither yourſelf nor any officer authorized by you 

do demand or receive any money, gratuity, reward, or 
other conſideration whatever, for the ſparing, exchanging, 
or diſcharging any perſon or perſons 1mprefſed,. or to be 
impreſſed, as you will anſwer it at your peril. You are 
mt to eniruſt any perſon with the execution of this warrant 
but a commiſſim-officer, and to inſert his name and office in the 
dputation on the other fide hereef, and ſet your hand and 
ſcal thereto, This warrant to continue in force till the 
zit day of December 1543. And in the due execution 
of the ſame and every part thereof, all mayors, ſheriffs, = 
Juſtices of the peace, bailiffs, conſtables, headboroughs, | 
and all other his majeſty's officers and ſubjects whom it 
y: +> may 
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may concern, are hereby required to be aiding and aſſiſti 
unto you and thoſe emplayed by you: as they tender his ma- 
jeſty's ſervice, and will anſwer the contrary at their 
perils. Given under our hands and ſeal of the office of 
admiralty the 31ſt day of January 1742. | 


Buy command of thir | JO. COCKBURNE, 
; 8 GEO; LEE. _ 
THOMAS CORBETT. J. TREVOR.” 


Indorſeme 


J do hereby depute A. B. a Lieutenant belonging to hi 
majeſty's ſhip the Mortar Sloop under my command, te1mprefs 
ſeamen, ſeafaring men, and perſons whoſe occupations and 
callings are to work in veſſels and boats upon rivers accord- 
ing to the tenor of this warrant. In teſtimony whereof 
T have hereunto ſet my hand and ſeal this day of 


It is to be obſerved that the warrant expreſsly directeth, 
% That the captain ſhall not intruſt any perſon with the 
execution of it, but a commiſſion-officer; and ſhall inſert 
the name and office of the perſon intruſted on the back of 
the warrant.” The lieutenant of, the Mortar Slwp, (the 
only commiſſion officer on board befides the captain). was 
deputed by him, to impreſs according to the tenor of the 
warrant: On the 25th of April laſt, Captan . being 
at anchor in A7groad, within the port and county of Brifs, 
ordered the ſhip's boat down the channel in order to prels 
as they ſhould ſee opportunity. But the lieutenant ſtaid in 
Kingread, on board with the captain. | 

Towards evening the boat came up with a merchantman, 
the Bremen Factor, homeward bound, in that part of the cha- 
nel which is within the county of the city of Briffol, but 
ſome leagues from Kingread, and ſome of the crew went on 
board, in order to preſs; who being informed that one or 
two of the Bremens men were concealed in the hold, (ul. 
han, with three other of the boats crew, went thither in 
ſearch of them. Whereupon Broadfiqt, one of the Bren 
men (who had before provided |himſelf with a blunderb 
and piſtols, for his defence againſt the preſs-gang) called 
out and aſked them what they |came for: he was anſwered 
by ſome of the preſs- gang, We come for you and your 
comrades.” hereupon he cried out, © Keep back, I 
have a blunderbuſs loaded with ſwan-ſhot.” Upon this 
the others ſtopped, but did not retire. He then cried 


out, 
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« Where is your lieutenant?” And being anſwered, 
3 is not far off,” he immediately fired among them, 
By the ſhot Calahan was killed on the ſpot, and one or two 
more of the preſs- gang wounded. _ Wy 

The caſe being thus, the recorder (Sir M. Forſter) was of opi- 
nion, that the boat's crew having been ſent out with a general 
order to impreſs as they ſhould ſee opportunity, and having, 
in purſuance of that order, boarded the veſſel without a pro- 
per officer, expreſsly againſt the captain's warrant, every 
thing they did was to be looked upon as an attempt upon the 
liberty of the perſons concerned, without any legal warrant: 
and he accordingly directed the jury to find Breadfodt guilty 
of manſlaughter only. But this being a caſe of great expec- 
tation, and uncommon pains having been taken to poſſeſs 
people with an opinion; that preſſing for the ſea-ſervice is 
a violation of magna charta, and a very high invaſion of the 
liberty of the ſubject, the recorder thought proper to deli- 
ver his opinion, touching the legality of preſſing for the 
ſea-ſervice ; provided the * impreſſed are proper ob- 
jects of the law, and thoſe employed in that ſervice come 
armed with a proper warrant for that purpoſe, > _ 


The Recorder”s Argument. 


THIS queſtion touching the legality of preſſing mariners 
for the public ſervice is a point of very great national im- 
portance. On one hand, a very uſeful body of men ſeem to 
be put under hardſhips inconſiſtent with the temper and ge- 
nius of a free government, On the other, the neceſſity of 
the caſe ſeemeth to intitle the public to the ſervice of this 
| body of men, whenever the Halte of the whole calleth for 


i. 6 
Before I ſpeak directly to the point, it will be neceſſary. 
to throw out of the caſe every thing which doth not enter into 
the merits of the preſent queſtion. | 
We are not, at preſent, concerned to inquire, whether 
perſons may be legally preſſed into the land-ſervice, nor 
whether land-men may be legally preſſed into the ſea-ſervice, 
The preſent queſtion, I ſay, is not, whether people may te 
taken from their lawful occupations at home, and ſent 
| 3ainſt their will into a remote and dangerous ſervice; 
into a ſervice they are utterly unacquainted with, and 
polſibly unfit for. No, the only queſtion at preſent is, 
whether mariners, perſons who have freely choſen a ſeafaring 
lite, perſons whoſe education and employment have _ 
Ln. Wo m 
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them for the ſervice; and inured them to it, whether ſuch 
perſons may not be legally preſſed into the ſervice of the 
crown, whenever the public ſafety requireth it, »- quid 
detriment! reſpublica captat. = | 
For my part I think they may. I think the crows 
hath a right to command the ſervice of 8 when. 
ever the public ſafety calleth for it. The ſame right 
that it hath to require the 28 nal ſervice* of every man 
able to bear arms in caſe of a ſudden invaſion, or formi. 
dable inſurrection. The right in both caſes is founded on 
one and the ſame principle, the neceſſity of the cafe in order 
to the preſervation of the whole. 

It would be time very ill ſpent to go about to prove that 
this nation can never be long in a ſtate of ſafety, our coaf 
defended and our trade protected, without a naval force equal 
to All the emergencies which may happen, and how can ve 
be ſure of ſuch a force? The keeping up the ſame naval force 
in time of peace, which will be abſolutely neceſſaty for our 
fecurity in time of war, would be an abſurd, a fruitleſs, and 
a ruinous expence. | | 

The only courſe then left is for the crown to employ upon 
emergent occaſions the mariners bred up in the merchants 
ſervice. | | | 

By this means the trade of the nation becometh a nurſery 
for her navy; and the merchant, while he is inereaſing the 
wealth of the kingdom, is at the ſame time training up the 
mariner for its detence. | 
And as for the mariner himſelf, he when taken into the 
ſervice of the crown only changeth maſters for a time: his 
ſervice and employment 505 the very ſame, with this 

8 


advantage, that the dangers of the ſea and enemy are not 
— great in the ſervice of the crown, as in that of the mer- 
chant. | 

I am very ſenſible of the hardſhip the ſailor ſuffereth from 
an impreſs in ſome particular caſes, eſpecially if pre 

homeward bound after a long voyage. But the merchants 
who hear me know, that an impreſs on outward bound vel. 
fels would be attended with much greater inconveniences to 
the trade of the kingdom ; and yet that too is ſometimes ne. 
ceſſary. But when two evils preſent, a wiſe adminiſtration, 
if there be room for an 2288 will chooſe the leaſt, 4 

3 | 

This perſonal ſervice in caſes of extreme neceſſity is a principal brand 
of the allegiance every ſubje of England oweth to the crown. See 11 
Hen. VIII. c. 1. 1 Edw, III. c. 5. and 16 and 17 Car. I. c. 28, 
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War itſelf is a great evil, but. it is choſen to avoid a greater. 
The practice of preſſing is one of the miſchiefs war bringeth 
with it. But it is a maxim in law, and good policy too, that 
all private miſehiefs muſt be borne with patience for prevent- 
ing a national calamity. And as nu greater calamity can be- 
{al us than to be weak and defenceleſs at ſea in a time of 
war, ſo 1 do not know that the wiſdom of the nation bath 
hitherto found out any method of manning our navy, leſs 
inconvenient than preſſing ; and, at the ſame time, equally 
{ure and effectual. ; 

The expedient of a voluntary regiſter, which was attempt_ 
ed in king William's time, had no effect. | a 

And ſome late ſchemes I have ſeen appear to me more in- 
convenient to the mariner, and more inconſiſtent with the 
zrinciples of liberty, than the practice of preſſing : and 
what is ſtill worſe, they are in my opinion totally impracti- 
cable. | : 1871 . 

Thus much I thought proper to ſay upon the foot of rea: 
ſon and public utility, before I come to ſpeak directly to the 
point of law, which I ſhall now do. | 3 155 

According to my preſent apprehenſion, (and I have taken 
ſome pains to inform myſelf) the right of impreſſing mariners 
for the public ſervice is a prerogative inherent in the crown, 
grounded upon common law, and recognized by many atts of pare 
wvament, | 

A general immemorial uſage not inconſiſtent with any ſta» 
tute, eſpecially if it be the reſult of evident neceſũty, and 
withal tendeth to the publi: ſafety, is, I apprehend, part 
of the common law of Englund. If not, I am at a lots to 
know what is meant by common law, in eontradiſtinction to 
ſtatute law, and therefore it is a great miſtake in this caſe, 
4s indeed it would be in any other, to conclude that there is 
no law, becauſe, perhaps, there may be no ſtatute: that ex- 
prelsly, and in terms impowereth the crown-to preſs. For 
the rights of the crown, and the liberties of the ſubject too, 
ſtand principally upon the foot of common law; though 
both have been in many caſes confirmed, explained, and 
alcertained by particular ſtatutes. | 

As to the point of uſage in the matte 


r of preſſing, I have 


met with a multitude of commiſſions and mandatory writs 
to that purpoſe conceived in various forms; and from time 
% ume directed to different affairs, as the nature of the ſer- 
vice required. | 
It would be tedious for me to cite one half of them ; but 
will endeavour to range them under fume general heads, 


and then Cite a few, 
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Some are for preſſing ſhips. 
Others for preſſing mariners. | 
And others for preſſing ſhips and mariners. 

In ſome, the parties to whom they are directed, are re. 
quired to make a general imprefs upon certain great and 
emergent occaſions. j 40 | 

In others they are confincd to a certain number of ſhips 
and mariners for ſpecial ſervices. 5 Benet i 

And in others, they are ſtill farther con fined to certain 
places on the coaſt. gt 

Some commiſſions, particularly thoſe conferring the ad. 
miralty juriſdiction, and the rights of | admiralty, warrant 
an impreſs as often as there ſhall be occaſion. 


Others impower commanders of fleets and ſquadrons, 


intended for certain expeditions, to preſs for that particular 
ſervice. Ter | 
And others impower maſters of particular ſhips to preſs 
for manning their reſpective veſſels. | 
This general view will be ſufficient to let us into the 
nature 1 And though the affair of pref. 
ſing ſhips is not now before me, yet I could not well avoid 
mentioning it ; becauſe many of the precedents I have met 
with, and muſt cite, go as well to that, as to the bufineſs of 


preſſing mariners ; and taken together, they ſerve to ſhew the 


power the crown hath conſtantly exerciſed over the whole 
naval force of the kingdom, as well ſhipping as marinen, 
whenever the public required it. | | 
This however mult be obſerved, that no man ſerved the 
crown in either caſc at his own expence. Maſters and ma- 
riners received full wages, and owners were conſtantly 
paid a full freight. But whether the pay in either cale 
commenced from the time of preſſing, or from the time t 
actual entry into the ſervice is not ſo clear. There is in 
Cotton's records a note of a petition of the commons, and of 
the king's anſwer upon this ſubject, in the 47 Edu. Ill. 
which inclineth me to think that the lattr was the caſe. 
The petition, as abridged by Cuilon, is thus: That maſters 


of ſhips may be paid the wages of them and their man- 


ners from the day of their being appointed to ſerve the 
king.” The anſwer is, The taking of ſhips ſhall not be but 
for neceſſity, and payment ſhall be reaſonable as heretfore. 

In the ſame parliament an attempt was made to obtain 


for owners of ſhips an allowance for wear and tare in the 


king's ſervice. | | | 
he petition is thus abridged, © The maſters of ſhips fe. 

quire an allowance for the tackling of|their ſhips worn by! 

The 


* 
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The anſwer is.“ Such allowance hath not been heretofore 
0 2d R. II. an attempt of the like kind was made 
and with the like ſucceſs. The petition is,“ That own- 
ers of ſhips taken up for the king's ſervice, for their loſſes 
in the ſame, may be conſidered; and that mariners may 
have the like wages, as archers have.” The anſwer is, 

« [t ſhall be as it hath been uſed.” | 

Theſe petitions, though ſtiled in the records the peti- 
tions of the commons, as having probably begun in that 
houſe, were really the acts of both houſes; otherwiſe they 
could not have been offered to the king in a parliamentary 
way: for the ancient method of paſſing bills was, that the 
matter of the bill was tendered to the crown for the royal 
aſſent by both houſes in form of petitions ; and according 
to the anſwers from the throne, they paſſed into laws or were 
rejected. | — 

1 eannot but obſerve, that when we ſee every branch of 
the legiſlature ſpeaking of the ſubje of preſſing in the man- 
ner they do in theſe petitions and anſwers, it is not eaſy to 
conceive, that the legality of the practice was then queſ- 
tioned, It is plain at leaſt, that it was in thoſe earl 
times treated in parliament as an ancient and well known 
uſage. : | 

| come now to the commiſſions and mandatory writs I 
ſpake of, I will cite a few from Rymer's Federa, out of a 
great number of the like kind which may be met with in that 
valuable collection of public records. „ 

Villiam Barret, commander of the ſhip Julian, had a com- 
miſſion to make choice of and take up in the counties of 
Rent, Eſſex, Surry, and Suſſex, as well within liberties as 
without, thirty-ſix mariners, and to put them on board his 


(hip, in order to proceed with the Prince of Males on an ex- 
pedition to Gaſcony. N | 


The recorder then proceeded to cite a number of other 
commiſſions which had at different times been granted to 
impreſs mariners; after which he proceeded, 5 | 
And now, when Iconſider theſe precedents, not fetched 
rom dark, remote, and unſettled times, but running uniformly 
rough acourſe of many ages, all, as I conceive, ſpeaking to the 
lame purpoſe, though in different forms of expreſſion; ſome 
ler making choice of, others, and thoſe the much greater 
"umber, and of the lateſt date, for making choice of and 
king up, or for arreſting, preſſing and taking up, mariners, 
and putting them on board tor the public ſervice :— When I 
vir theſe precedents with the practice down to the 

| preſent 
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preſent time, I cannot conceive otherwiſe of the point in 
ueſtion, than that the crown hath been always in poſ- 
ſion of the prerogative of preſſing mafiners for the pub. 
tic ſervice. Which prerogative' hath been carried into 
execution, as well by virtue of ſpecial commiſſions iſſued 
as the exigency of affairs required, as by the perſons why 
from time to time have been intruſted with the whole ad. 
miralty juriſdiction. | 
I come now to the ſtatutes which ſpeak of this matter. 
And I do admit, that I know of no ſtatute now in force; 
which directly and in expreſs terms 1mpowereth the crown 
to preſs mariners into the ſervice : and admitting that the 
prerogative is grounded on immemorial uſage, I know of no 
neceſſity for any ſuch ſtatute ; for let it be remembered that 
a prerogative grounded upon general immemorial uſage not 
inconſiſtent with any ſtatute nor repugnant to the public 
utility, is as much part of the law of England as ſtatute 
law. Yeu will be pleaſed to carry this gbſervation too along 
with you, that the ſtatutes, which mention preſſing as a 
practice then ſubſiſting, and not diſallowed, are at lealt an 
evidence of the uſage, if they go no farther, I mean if they 
do not amount to a tacit approbation of it. 

For it is hard to conceive, that the legiſlature ſhould fi- 
quently mention a practice utterly illegal, and repugnant io 
the principles of the conſtitution as fublitting without ſome 
tnark of diſapprobation. | | 

The brit itatute I have met with is that of the 2 KR. II. 
ſt. 1. c. 4. as follows; and is. {till in force. Item, Be. 
cauſe that divers mariners, after they be arreſted and u- 
tained for the king's ſervice upon the ſea in defence of the 
realm, and thereof have received their wages, do flee out 
of the ſaid ſervice without licence of the admirals or their 
lieutenants. It is ordained and eſtabliſhed, that all thok 
mariners, which from henceforth ſhall do in ſuch manner, 
ſhall be holden to reſtore to our ſhid ſovereign lord the 
king the double of that they have taken for their wages, 
and nevertheleſs ſhali have one year's impriſonment with: 
out being delivered by mainpriſe, bail, or by other way. 

The act then goeth on to direct how fugitive marine 
ſhall be apprehended and dealt with; and concludeth ith 
this elauſe, And like puniſhment ſhall be made of fer. 
jeants of arms, maſters of ſhips, and all others that in. 
be attainted before the admiral or his lieutenant aforclaid 
that they have any thing taken of the ſaid mariners for to iu. 
ter them to go at large out of the ſaid ſervice after that * 
dad been arreſted for the ſame ſervice.” You will be ple? 5 


* 
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ve that the word arreſt, twice uſed in this act, is 
2 of in the . 4 cited of the iſt and 15th of 
this very reign, and in moſt of thoſe of later date: it is 
likewiſe uſed in ten other commiſſions, in the ſame. reign. 
touching this very ſervice, all likewiſe directed for execu- 
tion to ferjeants at arms, which for brevity 's ſake I have 
omitted. So that if it be aſked, Who are the perſons ſub- 
jected to the penalties of this act? it muſt be anſwered, 
Mariners . e and taken into the ſervice by virtue 
of commiſſions from the crown in caſe af their geſer- 
tion; and ſerjeants of arms, maſters of ſhips, and others 
exccuting ſuch commiſſions, who for lucre ſhall ſuffer 
them to go at large after ſuch arreſts, 1 5 
Mariners indeed were not ſubject to the penalties of this 
act, unleſs they had received wages. But might not a ma- 
riner ſo arreſted have reaſonably ſaid, I was compelled 
againſt law into the ſervice, I did my duty while I continued 
in it, and dearly earned the wages I received ; might not 
a mariner have ſaid this, and much more upon a ſuppo- 
ſition of the illegality of an impreſs ? Certainly he might. 
But you ſee mariners, though taken into the ſervice by com- 
pulſion are by this act made liable to 8 and corpo-— 
ral puniſhment too, in caſe of deſertion. This doth more 
ban imply the legality of ſuch compultion. 155 
It may poſſibly be objected, that the word retained is uſed. 
in the act, and that a retainer implieth a mutual contract 
for ſome ſervice to be done. It may, when it ſtandeth 
alone, have received that ſenſe in modern language, bur 
in ſtrict propriety it meaneth nothing more than the 
taking a perſon into ſome ſervice ; and is in truth the 
act only of the perſon retaining or taking. And therefore 
when I ſee the word retained connected with one which 
hath no other meaning in the Engliſb tongue than what 
carrieth with it the idea of compulſion, I cannot conceive 
that the legiſlature, ſpeaking of perſons arreſted and retained 
ſhould mean no other than perſons taken into the ſervice with 
theirown conſent. | WEED 
That there was a practice then ſubſiſting of taking ma- 
rners into the ſerviee by compulſion cannot be denied: the 
parliament could not be ignorant of it. Is it poſſible then 
to imagine, that they could uſe a word which manifeſtly 
lgniticth compuiſion, and yet mean nothing more than a 
mutual contract? Beſides, it cannot be conceived, that ſer- 
Jcants at arms, who as I before obſerved, were the per- 
ons about that time uſually employed in the ſervice of 
preſſing, could be expreſsly and by name ſubjected to the 
| | þ penalties 
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_ penalties of the act, if no mariners but ſuch- as voluntarily 
entered into the ſervice were comprehended in it. 

The next act is that of the 2d and third Ph, and Mar. 
c. 16. which — a penalty on watermen plying between 
Graveſend and . who, to ſpeak in the language of the 
act, in the time of preſſing by commiſſion for the ſervice of 
the crown upon the fea, do willingly and obſtinately with. 
draw, hide and convey themſelves into ſecret places and 
out corners: and after, when ſuch time of preſſing is over. 
paſſed, return to their employments. | | | 

This proviſion, it is true, extendeth only to watermen on 
the Thames, and may be conſidered as one of the ma 
wholeſome regulations thoſe perſons are brought under by 
this act: and it is — in that light in an act paſſed 
in the late queen's time. But at the ſame time it ſheweth 
that commiſſions for preſſing were then in uſe. And in my 
opinion, it likewiſe ſuppoſeth the legality and utility of 
ſuch commiſſions, and that theſe people are the objects 
of them: otherwiſe why are they ſubjected even to the 
ſlighteſt puniſhment, for abſconding at the time of the exe. 
cution of thofe commiſſions ? | | 

The acts which come next to be conſidered are ſome made 
_ fince the revolution; a moſt auſpicious period, when the 

principles of liberty were well underſtood, and molt glo- 
rioufly aſſerted. 

Theſe are the 7th and 8th of king William II. and III. and 
the 4th and 5th of the late queen. 4: 

The firſt is entitled, An act for the increaſe and en- 
couragement of ſeamen. 

It enacteth, among other things, that licences may be 
given, by his majeſty, or the lord high admiral, or com- 
miſſioners of admiralty, to any landmen willing to entcr 
into the merchant's ſervice, which ſhall be to. them a pro- 
tection © againſt being impreſſed for the ſpace of tuo 

ears. | | MY 

Provided ſuch landmen bring two credible perſons to 
vouch for them. But if any perſon ſhall vouch for any one 
as a landman, who ſhall afterwards appear to have been 2 
ſeaman, he ſhall forfeit twenty pounds 1 

The 2d and gd Anne, c. J is entitled, An act for 
the increaſe of ſeamen, and better encouragement of navi 
gation and ſeeurity of the coal trade.” | To theſe ends it im- 
powereth pariſh-officers to bind poor boys to ſea in the mei. 
chant's ſervice; and enacteth, that boys ſo bound out ſhall 
not be compelled or impraſſed or permitted to enter into if 


ſervice of the grown at ſea till they attain their age of — 
| | ) 
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teen, and that certificates oſ ſuch binding ſhall be tranſmitted , 
by the collectors of the .reſpeAive ports to the admiralty ; 
and that thereupon ſuch protections ſhall be made for ſuch 
apprentices without fee or reward. Es $8 

And, for encouraging other perſons to bind themſelves ap- 
prentices to the merchant's ſervice, it farther enacteth, that 
"ſons ſo binding themſelves ſhall not be compelled or 
impreſſed into the ſervice of the crown for three years from 
the time of ſuch binding, and that upon certificates of ſuch 
binding from the collectors of the reſpective ports, the ad- 
miralty ſhall grant protections without fee or reward. 

And, for encouraging the coal trade, it further enacteth, 
that during the war there ſhall be allowed to every veſſel 
employed in that trade, beſides the maſter, mate, and car- 
penter, one able ſeamen for every one hundred ton of 
the veſſel, not exceeding three hundred ton, free from im- 


eing. ä s 

1 4th and 5th of the late queen reciteth that clauſe 
in the act of the 2d and 3d, which exempted drop = 
apprentices for three years, and faith, © Whereas ſuc 
exemptions for three years, which was intended for the 
encouragement of landmen to bind themſelves, hath been 
manifeſtly abuſed for the exempting and protecting of ſeamen from 
the Lale, | 5 the great * and 9 % * — | 
ſea-ſervice ; be it therefore enacted and declared, That no 
perſon or perſons of the age of eighteen years ſhall have 
any exemption or protection from her majeſty's ſea-fer- 
vice, who ſhall have been in any ſea-ſervice before the 
time they bound themſelves, any law or ſtatute to the con- 
trary 2 There are other acts to the like 
purpoſe. CHA 

Let us now take a ſhort view of theſe acts. Perſons un- 
der certain ſpecial qualifications are exempted from being 


7 


* | 
Lo that end, in one caſe, licences are to bo granted by his 
majeſty or from the admiralty, bur under proper cautions to 
prevent abuſes. | E354 
In other caſes, certificates are to be returned from the 
chief officers of the ports, and protections thereupon granted 
Vithout fee or reward. | 8 
And in every caſe theſe exemptions, as they are confined 
| perſons under certain limited qualifications, ſo are they 
mited too in rz of time, and withal given by way of 
ment. And laſtly, the extending the benefit 
ria temporary exemption beyond the original intent 

e legiſlature, is declared to be an abuſe, and an abuſe - 

5 ES: - tending 
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2 the great hindrance, and prejudice of her majeſty; 
a-ſervice. | 5 
Do not theſe things inconteſtibly preſuppoſe the expedi- 
eney, the neceſſity, and the legality of àn impreſs in gene- 
ral? If they do not, one muſt entertain an opinion of 
the legiſlature acting and ſpeaking in this manner, which 
ir will not be decent for me to mention jn this place. 
For the very notion of an exemption, when granted by 
ſtatute to particular perſons, and this tqo by way of encou- 
ragement, implieth, that without ſuch exemption, the parties 
intitled to the benefit of it would by law be liable to the 
duty or burden which is the ſubject matter of that exemp. 
tion: otherwiſe the ſtatute doth nothing, it operateth upon 
nothing, if no legal duty or burden be removed by it. And 
conſequently the granting exemptions to ſeamen under cer- 
tain limited qualifications, and for a limited time only, 
ſuppoſcth that all ſeamen in general, without ſuch exemp- 
tion, were by law liable to duty or burden, which is the ſub- 
ject matter of that exemption. | 

And the many proviſions the legiſlature hath made to 
prevent abuſes with regard te theſe |exemptions, attended 
with a plain, full and expreſs declaration, that ſuch abuſes, 
namely, the extendeng the benefit of exemption beyond the intat 
of the legiſlature, tend to the great hindrance and prejudice 
of the ſea fervice, imply, that the duty or burden, which 
is the object of all this care and caution, is expedient and 
neceſſary to the ſervice. | 

And this burden is plainly an impreſs im time of war. 

Which, trom the authorities I have cited, appeareth to 
me to be grounded on common and ſtatute law; in other 
words, upon a general immemorihl uſage, allowed, . 
proved, and recognized by many ads of parliament. 

- Againſt what J have ſaid it hath been objected, that ths 
practice of preſſing is inconſiſtent with the liberty of the ſab· 
ject, and a breach of magna charta. | . 

I readily admit, that an impreſs is a reſtraint upon the ia. 
tural liberty of thoſe who are liable to it : but it muſt lle. 
wiſe be admitted on the other hand, that every reſtraint 
upon zatural liberty is not eo nomine illegal, or at all inconlit- 
ent with the principles of civil liberty. And if the reſtraini, 
be it to what degree ſoever, appearcth to be neceſſary totne 
good and welfare of the whole, and fo be warranted by fiatut 
law, as well as immemorial uſage it cannot be compialne 
of other wiſe than as a private miſchief: which, as I fais% 
the beginning, muſt, under all governments vrhatſoc vet, 
de ſubmitted to for avoiding a public inconvenience. 
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f marna charta, it is not pretended that the practice 
of m_ — for the public ſervice is condemned by 
expreſs words in that ſtatute: and if it be warranted 1 
mon and ſtatute law, it cannot be ſhewn td be illegal by any 
conſequences drawn from magna charta; in like manner as 

reſſing for the land ſervice could not be deemed illegal, or 
inconſiſtent with the principles of our . conſtitution, while 
there were temporary acts (as there were many in the late 
war) to warrant it. | Hels oft e n 1 

Beſides, we know that magna charta hath been expreſsly, 
and by name confirmed by many acts of parliament, my lord 
(ale faith 32; and yet the practiee of preſſing mariners {till 
continued through all ages, and was never, that I know of, 


once mentioned in any of thoſe acts as illegal or a violation 


of the great charter. | t 51 
In a fimilar caſe, I mean the practice of preſſing ſoldiers 
for foreign ſervice, there are ſtatutes of an early date, which, 
I conceive, were intended againſt it; though it was practiſed 
long afterwards. But thoſe acts extend only to the caſe of 
prefling for the land ſervice, not a word do I find in them 
touching the ſea-ſervice. One reaſon of the difference, amon 
others, may be that the land ſervice was thought to be ſuffi- 
ciently provided for in ordinary cafes by the military tenures ; 
and extraordinary cafes, caſes of neceſſity, ſuch as that 
of a foreign invaſion, were expreſsly excepted. In thoſe 
caſcs, ſaith the 1 Edi. III. it ſhall be done as in times paſt, 
which we kuow was by commiſſions of array; whereas no 
competent proviſion was made by law for the ordinary ſea- 
ſervice. There were no naval ſervices due to the crown, 
except thoſe of the cinque ports and a very few others ; which 
all together, were too inconſiderable to be mentioned, and 
bore no ſort of proportion to the common exigencies of the 
public in the time of war. | | ee, 
But there is another objection, which deſęrveth to be con- 
fidered, It is, that temporary acts have from time to 
time been made authorizing the preſſing mariners for the 
lea ſervice; from whence it is argued, that the legiſla- 
ture, which is ſuppoſed to do nothing in vain, would 
not have given thoſe powers for a time, if the king by his 
prerogative could have provided for the ſervice without the 

ud of ſuch temporary acts. e 
The rer who had the care of publiſning lord chief 
Juſtice Hate's hiſtory of the pleas of the crown referreth to ſe- 
veral temporary acts made in the late queen's time authoriz- 
ng, as he ſuppoſeth, . of ſoldiers and muriners. ' 
[ have looked into all thoſe acts. They are ſolely for preſ- 
TH E 4 88 ſing 
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- fing foldiers and marines : not a ſingle wort 


the preſſing of marwers do I find in any o 
There was indeed an act made in the 
compelling mariners into the ſervice, by 


was then thought, the prerogative alone ec 


To that end it authoriſed and required j 
and other — 9m 

time to time for mariners, who, as the act 
lie hid, withdrawn, and conceal themſelvt 
them, when apprehended, to conductors fc 
crown : and conſtables and other officers 
from the magiſtrates, to make privy ſeare 
were impowered to enter houſes and open 
of ſuch warrants, and were required to g 


rates, to cauſe privy ſearch 


that concerneth 
them. 


reign of Anne for 
ethods which, it 
uld not warrant. 
of the peace, 
s to be made from 
expreſſeth it, did 
es, and to deliver 
r the ſerviee of the 
were, by warrants 
hes by night, and 
doors in execution 
ve an account of 


their proceedings from time to time to 


oath,” and in caſc of negligence; or remifink 
were ſubjected to pecuniary puniſhments, 


ject of the firſt nine ſections of the act; 
tinuing in force only till the firſt of Ma 
printed in the later editions of the ſtatute 
But it cannot, I conceive, be infer 
powers given by this act, that an impreſs 
the crown or by admiralty warrants w 
at that very time, was illegal. All that 
that the ordinary methods then in uſe wer 
and theretore the legiſlature had, for tha 
an extraordinary one fer compelling int 
who could not be come at by the ordina 
who, in the language of the act, lay h 
concealed themſelves. And to that en 
and civil officers are required and autho 
in the judgment of the legiſlature, 
that act, they could not have done, 
compellable to do. 
And whoever rea 


O1 


the magiſtrates on 
{s in the premiſes, - 
This is the ſub- 
hich ſections con- 
h, 1706, are not 
at large, 
ed from the new 
y commiſſion from 
ich was praiſed 
an be inferred, is, 
found ineffeQual; 
time, recourſe to 
the ſervice thoſe 
methods; thoſe, 
d, withdrew, and 
; Civil magiltrates 
ized to do, what, 


ithout the aid of 


at leaſt were not 


deth and conſidereth he 15th and 18th 


ſection of this act, which I have already cited, to another 
purpoſe, will hardly conecive, that that parliament had any 


doubts concernin 
methods of law. 10 
Indeed the temporary acts of the 16 
come directly to the point. They aut 
by admiralty warrants for a limited ti 
y acts of that kind been frequent, or 
preſſing been diſcoutinued from the time 


” 


' unleſs when revived by ſubſequent Cal anc acts, I think 


what hath been faid upon the foot of 


— a, 


g the legality of an impreſs by the ordinary 
h and 17th Car. I. 


ized an impreſs 


tent precedents 
cO Uld, 


PRESSING Or sSEAMEx. 1 
could, after all, have had very little weight. For I freely 
declare, that ancient precedents alone, 'unleſs ſupported by 
modern praQice, weigh very litfle with me in queſtions of 
this nature; I mean, in queſtions Wu the prerogative. 
But we all know, that the practice of preſſing by admiralty 
warrants hath continued now near a century ſinee the ex- 
piration of thoſe acts of king Charles the firſt, without one 
ſtatute of the like kind to authoriſe it. — 
Theſe acts of king Charles the firſt do indeed ſhew, that 
the prerogative of preſſing mariners into the publick ſervice, 
was however doubted of, and whoever confjdereth the pe- 
culiar circumſtances of that time, when the prerogative had 
in too many inſtances been carried to great lengths, and 
when the nation was at the very eve of a civil war, upon the 
ſubject of liberty and prerogative, and conſidereth withal, 
that a naval force muſt in all events, as things then ſtood, 
be provided; whoever I fay, conſſdereth theſe things, will 
not wonder, that the prerogative of preſſing mariners ſhould, 
at that very critical time, be called in queſtion; or that, 
in order to procure an univerſal ſubmiſſion to a meaſure 
neceſſary at that time, the authority of parliament ſhould 
be called in, in aid of the prerogative. Se 
There was a temporary act made in this very ſeſſions 
for preſſing for the land ſervice. It reciteth that a rebel- 
lion was on foot in [reland, and then declareth, almoſt in 
the words] of 1 Edw. III. before cited, that by law no 
man is compellable to go out of his county to ſerve as a 
ſuldier, except in caſe of neceſſity of ſudden coming of 
range enemies into the kingdom, or except he was bound 
thereto by tenure.” | | 
It is worth obſerving, that no ſuch declaration ſaving the 
rights of the ſubje& is to be found in any of the acts of 
this ſeſſions for preſſing of mariners. And the different 
penning of theſe acts, made in the ſame ſeſſions, and 
touching caſes of ſo ſimilar a nature, ſhortly intimateth, 
hat the point was not, even at that critical time, thought 
<qually clear in the one caſe as in the other. The ſame ob- 
lervation occurreth with regard to the different penning of 
al the acts of the late queen for preſſing ſoldiers and mari- 
ners; and of that for preſſing mariners, the former declares, 
that it was neceſſary at that time of war, that ſoldiers and 
miners ſhould be raiſed by the method preſcribed in the 
atts, 40 By common conſent and grant in parliament.” 
[heſe are the words of the acts, and they are the very words 
made uſe of to the ſame purpoſe, in the 25th Edu. III. 
«rcady cited, The latter, without any ſuch declaration, 
| | barely 
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barely impowereth and requireth magiſtrates and other 
e officers, to make ſearch for and apprehend marinen, 
who then lay hid, withdrew and concealed themſelves, and 
to ſend them into the ſervice. WES: Cs 
Lord Chief Juſtice Hale, in his hiſtory of the pleas of 
the crown, ſpeaking of the legality of preſſing, which he 
indeed ſeemeth to doubt of, ſaith, ** He that looks upon 
the acts enabling preſſing of ſoldiers and mariners for ſo- 
reign ſervice upon or beyond the fea, namely Car, I. e. 12, 
25, 26. may think that thoſe times made ſome doubt of it. 
But of this,” faith he, I deliver no opinion.” 
That learned man, you ſee, carrieth the inference from 
theſe temporary acts, no further than to render the matter 
doubtful, and ſo he leaveth it. But had he lived to ſec 
the practice of preſſing mariners continue near a century 
longer, and eſpecially had he ſeen this practice treated 
by the legiſlature in the manner the acts made ſince the re- 
volution treat it, I think what was then but a matter of 
doubt would have now appeared to him in a different light. 
I confeſs it doth ſo to me. For rights of every kind, which 
ſtand upon the foot of uſage, gradually receive new ſtrength 
in point of light and evidence, from the continuance of that 
uſuage: as it implieth the tacit conſent and approbation 
of every ſucceſſive age, in which the e hath prevailed. 
But when the prerogative hath not only this tacit approba- 
tion of ages, the preſent as well as the former on its fide, 
but is recognized, or accidently preſuppoſed, by many acts 
of parliament, as in the preſent caſe T think it is, I ſee no 
legal objection that can be made to it. 
I make no apology for the length of my argument, becauſe 
T hope the importance of the queſtion will be thought 
ſufficient excuſe for me in that reſpect. For it is no more 
nor leſs than, whether the only effectual method 2 found 
out for manning our navy in the time of war, for railing 
that number of mariners, which the legiatſlure from time 
to time declare to be neceſſary, for defending our coaſts and 
protecting our trade, whether this method be legal or not, 
this I ſay is the queſtion. And therefore I could not ſatisfy 
_— without entering as far into the-merits of it 351 
could. 
And I have delivered my opinion upon it without any 
reſerve. Foſter's Crown Caſes, p. 154 
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A View of the uſurious and unconſcionable Tranſactions 
N of Money Lenders. 1 


13 is a ſubject of ſo much importance, and of a na- 
ture ſo intereſting, that it is a matter of ſurpriſe, that 
no treatiſe on it has as yet appeared. A work of this kind 
which rejects all ſyſtem and which claims no other merit, 
but that of compilation, will not be expected to contain a 
regular conſideration of the ſubject: however as far as 2 
ſelection of the leading caſes, and ſuch an arrangement of 
them as the circumſtances under which a periodical work 
is publiſhed will admit, the Compiler will endeavour to give 
a view of the ſubject. 2 „ 


USURY is an unlawful contract upon the loan of money, 
to receive the ſame again with exorbitant increaſe. . | 
By ſtatute 3 Hen. VIII. c. 9. A. D. 1545, the rate of 
intereſt was fixed at 10l. per cent. per ann. which the ſtatute 
of 13 Elz. c. 8. A. D. 1570, confirms. The ſtatute 21 Fac. 
I. c. 17. A. D. 1623, reduced intereſt to 81. per cent. and it 
having been lowered in 1650, during the uſurpation, to 61. 
fer cent, the ſame reduction was re-enacted, after the reſto- 
ration, by ſtatute 12 Car. II. c. 13. A. D. 1660, and laſtly, 
the (tatute 12 Anne, ſtat. 2. c. 16. A. D. 1713, called the ſta- 
tüte of uſury, has reduced it to 5. per cent. | [ 

This laſt act recites as follows: ©** Whereas the reducing 
of intereſt to ten, and from thence to cight, and thence to 
e in the hundred, hath, from time to time, by experi. 
ence been found very beneficial to the advancement of . 
trade, and improvement of lands: and whereas the heavy. 
burden of the late long and expenſive war hath been chiefly 
borne by the owners of the land of this kingdom, by reaſon 
whereot they have been neceſſitated to contract very large 
debts, and thereby, and by the abatement in the value of 
their lands are become greatly impoveriſhed : and whereas 
by reaſon of the great intcreit and profit which hath been 
made of money at home, the foreign trade of this nag. | 
F : e ach 
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hath of late years been much neglected, and at this time 


there is a great abatement in the value of the merchan. 
dizes, wares and commodities of this. kingdom, both at 
home and in foreign parts whither they are tranſported: 
And whereas for the redreſs of theſe miſchiefs, and the pre- 
venting the increaſe of the ſame, it is abſolutely neceſſary to 
reduce the high rate of intereſt of fix pounds in the hundred 


paunds, for a year, to the nearer proportion with intereſt 


allowed for money in 2 ſtates: 
It is therefore enacted, That no perſon upon any con- 


tract, which ſhall be made after the 29th of September, 1714, 
| ſhall direcihh or iudirectiy take for loan 0 any money, wares, 


e the value of Fl, 
and all bonds and 


merchandizes or other commodities, abo 
for the forbearance of 100l. for a year; 


aſſurances for payment of any money to 
whereupon or whereby there ſhall be 
above five in the hundred, ſhall be void 


be lent upon uſury, 
reſerved or taken 
; and every perſon 


means, for the forbearance or giving 


which | ſhall receive, by means of any corrupt burgain, 
han, exchange, chevizance, ſhift, or intereſt of any wares, 
merchandizes or other things, or by any deceitful way or 
day of payment for 
one whole year, for their money or other things, above 5], 
for 1061, for a year, &c. ſhall forfeit the treble value of the 
monies or other things lent. One moiety whereof ſhall go 
to the crown, and the other to the party who ſhall ſue for 
0 


the ſame. | 

That after the ſaid 29th of September, 1714. © If any 
ſcrivener, broker or ſolicitor take above 58. for 100. for 
brokerage or procuration money, or above 12d. beſides 
ſtamp duties, or making or renewing any bond or bill of 
loan, &c. concerning the ſame, he ſhall for every offence for- 
feit 201. with coſts of ſuit, and ſuffer impriſonment for 
half a year; the one moiety of all which forfeitures ſhall 
go to the crown, the other to him who ſhall ſue for the ſame, 
in the ſame county where the offence ſhall be committed, by 
action of debt, bill, plaint or information. 


ment, it would ap- 


hall receive more than 5 per cent. 


From a peruſal of this act of parli 
pear to be almoſt impoſſible to fra 


a proviſion, more 


completely fitted to the purpoſes intended: but there arc 


few acts of parliament tending to reſtrain the ſelfiſh inte- 


reſts of man, which his ingenuity has not evaded. In this 
act there is not only a prohibition againſt receiving More 


than 5 per cent, intereſt for the loan 0 
but it declares that whoever by an 


| 


money, wares, &e. 


ſhift or deceiiful Wa) 
al 


be liable to the 
; penaltlys 


| penalties of the act. viz. treble the value of the money, 2 
other things lent, thereby leaving a power in a court of j 


a ' 


tract in order to evade the ſtatute. 1 | 
Notwithſtanding the apparent explicitneſs of the act, va- 


nous attempts have been made to evade it: but after a ge- 


neral review of all the inſtances in which ſuch attempts 
have been made, one general obſervation occurs, viz. that 
the ſucceſs attending the evaſions of this act, ariſes from 


parties on whom theſe impoſitions have been practiſed, to 
bring them before a court of juſtice, or from an ignorance 
of the redreſs which is there to be found ; and not from any 
defect in the law. In treating this ſubject we can only 
have recourſe to thoſe caſes which have bcen diſcuſſed and 
decided by our courts of law and equity, and although per- 
haps they do not "include every ſpecies of theſe arttul and 


of information on the ſubject to enable every man of ſound 
underſtanding to judge by analogy, how far other tranſac- 


under the deſcription of uſury, or in a court of equity 
under the deſeription of an unconſcionable advantage, that 
ought not to be tolcrated. 225 e 
ith reſpect to the policy of the acts of pe per, li- 
miting the rate of intereſt to be taken for the loan 
it is a ſubject of mere ſpeculation, with which we have 
nothing to do: but with reſpect to the principle, it may be 
obſerved, that a man in diſtreſs for money cannot deliberate 
with a free and unbiaſſed power of election to accept or 


to be guarded by the legiſlature and by courts of juſtice as 
they guard the contracts of infants, and others who are by 
the common law diſabled to bind themſelves. = 

We will now proceed to ſtate, | 
3 Attempts that have been made to evade the ſtatute 
ot ulury. 1 ; | 
2. Inſtances in which although the ſtatute be evaded, 
jet the courts of equity have afforded relief, in conſe- 
quence of the contract being unreaſonable, unconſcio- 
nable, or of its being procured by taking advantage of the 
party's neceſſities and diltreſs. I 

Laitly, We will conſider how far ſubſequent” confir., 
mations of ſuch. contracts freely and voluntarily made, 
„ | | | when 
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tice to judge of the real intent and ſubſtantial meaning 0 
of every tranſaction, and how far any ſhift or deceitful way + 
is made uſe of by the parties, to cover an uſurious con- 


the ſecrecy of the tranſactions, from an unwillingneſs of the 


often cruel impoſitions, they will afford a ſufficient degree 


tions of a ſimilar nature might, in a court of law, come 
oan of money, 


ject the terms propoſed ; ſo far therefore his contracts ought 


— 
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when all circumſtances of oppreſſion, neceſſity and diftreſ 
are removed, tend to ſubſtantiate ow. ON: 
In the firſt place then, It has been attempted to evade 


| the ſtatute | | 
By furniſhing a borrower with Goods, © 


As when a lender ſays to the borrower, I cannot furnifh 
money, but I can furniſh goods. It is to de obſerved that 
in order to conſtitute an uſurious contract, there muſt be 2 
loan of money, wares or merchandizes;| a money-lender 
therefore inſtead of profeſſing to lend goods, (by which, if he 
takes more than legal intereſt he would come within the 
ſtatute) profeſſes to ſell them to the perſons wanting money; 
who takes them at the lender's price, and by a 83 
ſale of the ſame goods is to raiſe the money he wants, and 
ſuſtains the loſs on ſuch ſecond ſale: now if goods be fair- 
ly fold at ever ſo cxorbitant a price, the bargain is good, 
but if the real object of ſuch a tranſaction as this, is truly 
to barraw and to lend, and not to buy and to ſell, then any 
advantage gained by ſuch a pretended treaty, for the ſale of 
vods beyond the legal rate of intereſt will be uſurious. As 


in the following caſc: 


Haller, a commiſſioner of the ſtamp duties, had emplored 
one Lemon, a money-broker, to raiſe the ſum of 2000. ona 
bill of exchange accepted by him. Harris and Stratton, hear- 
ng of this, ſent their broker to Lemon, to| enquire whether 

aller wanted money, and he told the broker he believed 
he did, for, to his knowledge, he had a bill to pay in a fer 
days. The broker ſaid his principal would advance 100/, in 
money and 1ool. in goods, but that the| goods ſhould be 
choice ſorts, and he ſhould not loſe by them, that he ſhould 
have them at the warchouſe price. ; Arc „upon this, went 
and informed Mauller, that Harris and Strattan's broker had 
been with him, and Waller aſked him how they would deal, 


he told him what had paſſed, and that the broker had ap- 
pointed him to go with Waller, to Harris and Strattmns 
warchouſe, the next day. Waller agreeable to this appoint, 
ment, went along with Lemon, the next day, and found 1 
Harris and Stratton at their warehouſe ; who made an * t 
logy to Waller for not having any money at that time, . 


only goods, and deſired the buſineſs might be let alone for 
a few days. Lemon called ſeveral times after this, to get 
a day fixed, and told them, as he had mentioned before, '0 
their broker, that Maller wanted money in order wel 
ſeveral demands. In the courſe of about three 15 4 


greed - and the goods, (hoſiery ware) were 


Waller of the ſale of the goods at 117/. 25. 2d. 
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Harris and Stratton faid to him, that, if Nalbr would come 


the next day, they would give him 50/. and he and Waller 


the partners went out, and returned in a little time, ſaying 
he could not get any money, but, in TRY. 3 1 the 

e i 8, he ſhould have them directly. aller a- 
2 ſorted out by 
Strutt, a broker who was preſent, and delivered to Waller, 
= at the ſame time, Waller delivered to Harris and 
Stratton the bill of exchange, and alſo an aſſignment of his 
ſalary, as a collateral ſecurity in caſe the bill ſhould not 


de paid when it ſhould become due. Sfruit and Lemon car- 
jied the goods to the ſhop of Elderton an auctioneer, who was 


a ſtranger to Waller, and who was to ſel] them, or advance 
the value He defired two hours to make his calculation, 


and, at the end of that time, Lemon and Waller came to 


him, and he offered 1200. for the goods, ſaying, it was the 
utmoſt they were worth. Waller took the 120/. it being a- 
greed, that, if they ſhould ſell for more, the ballance 
ſhould he accounted for by Elderton, and if for leſs, that 
JValler ſhould be anſwerable to him for the difference 
delivered. Afterwards, Elderton delivered an account to 

The queſtion was whether the tranſaction was æ loan of 
money for more than 5 per cent under colour of a ſale of 
goods, which was left to the jury, who found the contract 
to be uſurious. RD Sy es | 

An application was made to the King's-Bench for a new 
trial upon the grnund, that the original tranſaction was not 
a loan, but a ſale of goods, and, therefore, though it might 


de fraudulent, it was not within the meaning of the ſtatute 


of queen Anne. | | | 5 
zainſt the new trial it was argued that the original 


| tranſation was not a ſale of goods, but in fact a loan, and 


accordingly went the next day. When they came, one of 


Rar] 


the caſe of Symonds and Cocteril was cited, where a rent g 


charge of 20l. a year, for eight years, and two years more if A. 


and B. ſhould live ſo long, was granted for i ool. it was ob- 


JeRed that it was a corrupt agreement, and the court held, 


That if the original contract was for a rent charge, that 


is not uſury, but a good bargain and penny worth, but, if 


the party had come to borrow the money, and then ſuch a 


contract enſued by ſecurity, that is uſur . 
On the other ſide it was contended, that the tranſaction 
was really a fale of goods ; at an exorbitant and iniquitous 
price, to be ſure ; but, ſtill, only a ſale, the price to be 


"* at a future day, and for which future payment, the 


ll of exchange and aſſignment of the ſalary were given as 
| 1 ” ſccurities 
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ſecurities. The firſt negociation might be for a loan; but, 
in the courſe of the buſneſs, it came to be merely a bar. 
gain and ſale; and as ſuch, however fraudulent and cul. 
pable, was not uſury. By the ſtatute 37 Hen. VIII. e. . 
intitled, A bill againſt uſury, and revived by 13 Elz. 
c. 8. it was made unlawful to ſell merchandize or wares, 
and re-purchaſe them again within three months, at a lower 
price. This was the only proviſion, in the acts on this ſub- 
&, relative to the ſale of goods, and, therefore, it was to be 
inferred, that the legiſlature did not mean to extend the 
-penalties againſt uſury to other caſes of ſales, however op. 
preſſive, or unfair. | 
Lord Mansfield —In all cafes like the prefent, the queſtion 
1s, what is the real ſubſtance of the tranſaction, not, what 
is- the, colour and form? This is one of the ſtrongeſt caſes 
of the ſort I ever knew litigated. It is impoſſible to wink fo 
hard, as not to ſee, that there was no idea between the par- 
ties of any thing but a loan of money. |His lordſhip then 
recapitulated the ſtrongeſt parts of the evidence, and ob- 
ſerved, that the whole complexion'of the cafe ſhewed, that 
the only purpoſe of Harris and Straltun was, to contrive how 
to get more than legal intereſt. They firſt offered pat 
in caſh; then leſs, playing Waller on, in order to increaſe 
his diſtreſs ; and, at laſt, tempted him, by an offer to con- 
clude the buſineſs immediately, if he would take the whole 
in goods; aſſigning to the laſt, as their reaſon for this, 
that they could not procure the money; they did not act 
as perſons ſelling goods upon credit, to be paid at a future 
day; but ry 2 on the ſecurity of ns gr . the al- 
fignment of the ſalary. The jury, thergfore, had done per- 
fealy right. 2 Rs 7 (m1 H SS” 
The reſt of the court being clearly of cke fame opinion, 
a new trial was refuſed. 


| Where a tranſaction in real truth is a loan of money; the 


wit of man (ſays lord Mansfield in Floger and Edwards. Cup. * 
Rep.) cannot find a ſhift to take it out of the ſtatute, and 
though the ſtatute mentions only ** for loan of moneys, the 
wares, merchandize, or other commodities,” yet any other 7 
contrivance, if the ſubſtance of it be a loan, will come un- * 
der the word “ indirectly.“ In all queſtions, therefore, dorſ 
we muſt attend to the nature and ſubſtance of the trunſactias, bety 
and the object of the parties muſt be aſcertained. In this Jan 


int of view, therefore, it is not eſſentially requiſite that 
there ſhould be an expreſs communication or negotiation 
for a loan of money; Gr if it by any means appear chat 
nature and ſubſtance of the tranſaction, and the ohe 


— 
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ties was a loan then if the goods furniſhed for the, | 
_ of being ſold to raiſe money, are diſpoſed of at leſs; 


than the price ſtipulated between the borrower and lender, 
the court of chancery will relieve the borrower from paying 
more than what the goods actually fold for, and, no doubt, 
ſuch a tranſaction would be deemed ig a court of law 
uſurious thus in the following caſe. | 1 


BARKER wanting to raiſe a ſum of money immediately 
after his coming of age, applied to Alcan, a jew, for that. 
purpoſe ; Alcan recommended Pritchard. Ba 55 
ard he was of age, and wanted £1500. Pritchard told him 


that Vanſommer and Paul would let him have goods to that 


amount, which he might diſpoſe of. Upon Pritchard: ap- 


plying to Paul, Paul took ſome days to enquire into Barker's. 
circumitances and age, and was then ſatisfied; Barker was 
intitled to an eſtate of 12001. in reverſion, and otherwiſe. 
about boool. in money, and Vanſammer and Paul agreed to 
let Barker have ſilks to that amount; Barker went to chooſe: 


the filks and Alcan attended, recommended ſome filks and 


objeRed to others. Vanſammer and Paul packed up ſilks to; 
the amount of 22241. and defired Barker to take them all. 
Burker gave a note as follows, I promiſe to pay to Meflrs. 
Varſmnmer and Co. or order, the ſum of 22241. on the 1gth, 
day of December, 1778, for value received, this 14th day of 
December, 1777, by me, F. Barker of Hadham-College, Oxford.” 
The ſilks amounting to 177 pieces, were ſent and delivered 
to Alcan, by Barker's directions. Alcan introduced Rybet as a 
perſon to buy the ſilk, who offered roool. for all the filks, 
or 70ol. for the plain ones alone; both theſe were rejected, 
but Barter afterwards ſold him part of them for 600l. the re- 
mainder- were taken. away and put up to auction without 
Barker's Rnowedge, and bought in by yet for 1991. The 
fromifſory note was afterwards indorſed to John Vanſommer, 
dy the detendants 2 Vanſommer and Paul, in payment of a 
balance of 8241. due from Vanſammer and Paul to Jahn Van- 


ſauner, and Jahn gave his note of hand (not negotiable) for 


he remainder of the 22241. | OE 

Burler now applied to the Court of Chancery to compel 
tem to deliver up this his promiſſory note upon the payment 
ot what the filks really produced upon fale, &. Jahn Van- 
nner by his anſwer ſays, that the promiſſory note was in- 
Wrſcd to him upon a balance of an account then ſubſiſting 


betueen him (as a ſilk-throwſter) and the other defendants 


Janes Vanſammer and Paul, and denies any notice of fraud, 


" any dealing with Pritchard, Rybat, or Alcan; James Van-. 


- and Peter Paul, by their anſwer deny any e 
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rter told Pritch- 
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ler not to negociate the note - that they end 
of 8241. to John . n Feten that the remai 
up by a note from John Vanſammer that all the old faſhioned 
filks were on that account ſold confiderably under prime coſt, 
Francis Rybot by his anſwer admits, that he was ſent to by 
Alcan to view the ſilks, that the next day he ſaw Alcan and 
Pritchard, and offered 1oo0l. for the whole, which was re. 
fuſed, that he afterwards bought part for 79ol. and paid it— 
that 70ol. was the full value of what he bought that he un- 
derſtood them to be the property of Barker, that he after- 
wards purchaſed more of them for 1991. Alcan by his anſwer 
admits that he was preſent at the ſale of the filks, that he 
looked over them for Barker, that he brought Rybot to pur- 
chaſe them—fays that the remainder of ſilks were taken away 
Rybot in conſequence of his having advanced a further ſum 
of 1 col. to Barker. e | 
- © Mr. Scott for Barker argued, that Barter was intitled to the 
relief prayed, and cited the cafe of Cecil, againſt Sutton and 
Roundtree in the exchequer. There thedefendants ſupplied the 
laintiff with goods in order to enable him to negociate a note. 
he Court of Exchequer granted 2n i junction, till the 
amount which the goods old for, ſhoulk appear. In lord 
Poltuorth and Cote, lord Polworth had applied to Cooke to ob- 
tain 15cl. Cote gave him Gol. a gold-watch, and a cremona 
fiddle ; the court ordered an inquiry int9 what money lord 
Peolworth really obtained by the ſale, and upon payment of 
that ſum, ordered the ſecurities entered into, to be given 


"PM. Erſkine and Mr. Lhyd, for the defe! dants—contended, 
that in the caſe of Lord Pehoorth and Coke, the tranſaction was 
merely borrowing money, whereas here, the contract was 
emptio et venditio, and endeavoured by that means to diſtin- 
iſh it from the other caſes mentioned by Mr. Scarf, alſo 
from the caſe of Skyrme and Rybot, where Skyrme was in- 
troduced by Lee, a broker, ta Rybi!! to borrow moe), 
Rybot agrees to lend him Gol. on a bbnd, and warrant 
attorney to confeſs judgment. He advanced 200l. in a 
and the remainder in goods. The decrec was to take an 
account of the money really and hona fide advanced or paid, 
for the uſe and benefit, or which hadi come to the hands o 


the plaintiffs, and upon payment thereof, the bond and * 
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t of attorney to be delivered up.— They cited the duke 
e and Picket, where jewels were ſold by Picket to 
the duke, who ſold them again for leſs money, and the 
court of exchequer would give no relief. | 5 
Lord Chancelbr on theſe circumſtances decreed as follows: 
It has been argued that this was a mere ſale, and therefore 
the Court cannot look into it. I allow that if this was i 
the common courſe of trade, it would be fo: but I am to 
enquire if under the maſk of trading, this is not a method 
of lending money at an extraordinary rate of intereſt. "There 
is no doubt that if they had talked of this as a loan of 
money, there would have been an end of the caſe, The 
queſtion then is only whether there is any method of- ſhew- 
ing the Court, that they meant ſo, ſhort of their treating of 
it as ſuch in plain language. There is not a doubt, that in 
this caſe, the tranſaction was merely for the purpoſe of 
railing money, to ſupply the neceſſities of this young man. 
Do they deny knowing the goods were to be fold? ' I take 
it therefore as an advancement of goods inſtead of money, 
to ſupply his neceſſities. It is a queſtion of more difficulty, 
what is the ſum, of which the account is to be taken, 
whether the value of the goods, or the ſum reals: 
In the caſe in 1 Eg. Abr. 91. the Court thought proper to 
charge the perſon only with what he really made of the 
goods, and this is the proper rule, for the perſon advancing 
the goods, knows they are not to be ſold in the ſhop, but in 
the lump, at a different kind of market, and that what can 
de got for them, in that way, is all that will redound to 
the benefit of the party to whom they are adyanced ;' ' 
this lays out of the caſe the value they were of to be 
ſold in the ſhop. His lordſhip directed an account of 
what filks came to the hands of Rybet, and under what 
contract, and with what privity, and alſo of the value of the 
ther goods, and an enquiry as to the indorſement of the note 
to John Vanfommer, from Vanſommer and Paul, and reſerved 
further directions. Barker v. anſommer and others. 1 Brown's 
Reports, 149. 1782. is SEC 


Another mode attempted for the evaſion of the ſtatute has 
y means of | 0 8 


CONTINGENT CONTRACTS. 


THIS is by inſerting in the bargain a hazard or contin- 
beney, whereby the lender runs the hazard of loſing his 
money both principal and intereſt, in caſe of any — 


Y 
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future event: as if for inſtance, a man lends money, not to 

de paid if an event ſhould happen one way; but double the 
Jum if the other, and it is uncertain whi ch way it will hap. 
: fuch a contract as this cannot be uſurious, for the addi. 
tional increaſe is not given for the loan or forbearance, b 
for the riſque, and it is reaſonable that where a man riſques 
the Joſs of money altogether, he ſhould receive a premium 
proportionable to the hazard. This was a principle not to 
de neglected by money lenders, they therefore adopted he 
practice of introducing a contingency in their ce 0 
needy borrowers, but ſuch a contingency as was not with- 
in the bounds of probability to happen; and reſerving a pre- 
mium ſuited to the extent of the borrower's diſtreſs and their 
own rapacity—thus for inſtance money had been lent, re. 
ſerving a large uſurious increaſe the principal ſum not to be 
repaid, in caſe three perſons were dead at the end of fix 
months. Now as it was not likely that ſuch a contingency 
| ſhould happen as three healthy perſons dying in fix months, 
the lender thought himſelf entitled to the premium on the 
principle of the hazard: but the Courts of law took upon 
them in ſuch caſes to judge of the fairneſs or lightneſs of 
the hazard, and where it appears that the contingency is 
Inſerted merely as a colourable pretext to cover an uſurious 
loan, they have decided it to come within the ſtatute of 
uſury. And on the ſame principle to purchaſe an annuity 
at ever ſuch an under price cannot be uſury, becauſe the 
Farmer ceaſes when the life drops, and there is a hazard, 

f however the annuity was granted on a communication 
for the loan of money, and the circumſtances of the caſe 
ſhew that the annuity was a mere device to ſecure uſurious 
intereſt, it will be within the ſtatute. The following is an 
important and learned Caſe on this ſubject , 
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Mr. SPENCER, being in poſſeſſion of an eſtate of 7000! 

a year, and of a perſonal eſtate in goods and plate &c, 
worth 20,000/., and owing about 20, oool. to tradeſmen, be- 
ing about 30 years of age, of a hale con{titution, but im. 
aned by irregularity, made a propoſal to the defendant 
ir Abraham Janſſen, that for 5oool. paid down, he would 
engage to pay 10,000/. if he ſurvived the |dutcheſs of Mari 
borough his grand-mother, from whom: he expected a con- 
fiderable fortune: the propoſat was accepted, Sir Abrahun 
paid the 5oool. and Spencer, gave him a bond for the paY- 
ment of the 10,000/. in fix months after the death of the 
dutcheſs, in caſe he ſhould then be living. The dthichel 
| lived fix years after and died leaving Mr, Spencer a _ 


ble eſtate. Then Mr. Spencer confeſſed a judgment to 
Si Abraham for — Aae paid him20008, in 
part of it, and then died about a year and eight months after 
the ducheſs. Mr: Spencer's executors filed a bill for tho pur 
poſe of relieving his eſtate 05 this demand, upon pay- 
ment of the N ſum of 5000/. with legal ĩntereſt, on. 
the ground of its being an uſuripus,. and unconſcionable bar- 
gain, and againſt the pu ie be 
jn the deciſion of this» cauſe three queſtions were, diſ- 
euſſecl, vin ,, ß 

1. Whether this was not an uſurious contract yithin'the 
ſtatute of uſury, as being a greater premium th: Sh tax 
allows 1 J,, oO BEN! 

2. That if it was not uſurious; whether it was not fach- 
an unconſcionable bargain, as would warrant -3' Court of 
equity in relieving the eſtate of Spencer from the demand. 

z. That if the Court would relieve, whether it could 
do fo, under the circumſtance of Mr. Spencer's having con- 
firmed the bargain after the death of the dutcheſs,- by eon- 
felſing the judgment and paying -2000/. in part of the 


7 


* 


\ 


10,000]. which he had contracted to pa- 
The firſt queſtion, viz, whether this was an uſurzous trans 
action made void by the ſtatute, is the only part gf the caſe 
to be noticed in this place, the other queſtions wil come in 
due order: the lord: chancellor had called in the aflfftance of 
the judges who delivered their opinions as follows: 
i Juſt Burnatt, As to the firſt point, whether the 
loan of 5000l. to be paid 10, ooo. on the death of the 
dutcheſs if he ſurvived her, but nothing if he died be- 
fore, was an uſurious contract or a mere caſual, contingent 
bargain? I hope, I/ may be excuſed in calling it a loan; 
decauſe, although in a caſe, where the capital is not in all 
cents to be paid, the word may be improper in Courts of 


n 


law, this Court at leaſt has res that uſe of this word 


in reſpect to a mere contingen Aargain, that of Bottemry.. IH 
ths condut be uſurious, it nW{t be becauſe it is contrary to 
the © ay words of the ofthe th an evaſion of it. It would 


demi pending the time of the Murt to enter into the old ao- 
uns of uſury, and the condemnãtionofit by Canoniſts, Civili- 
ou and ſome common lawyers 'becauſe all thoſe expreſſions 
gepend upon a principle, which is out of the preſent. caſe, - 
ae common lawyers differ; there being great opitions 
fither way. Lord Col ſeems to call all uſury unlawful. - 
2 lnft. 89. 3 Inſt. 151. but in Hard. 420, lord Halgſays; / 
10 N 1 gol is prohibited by the common law and 
tue ſpirit Of ufury lies in taking an unreaſonable or 
„ ys ee 8. 1.29 +. Ruſk 
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unjuſt advantage of their fellow ereatùres. But it muſt bo 
agreed that nothing is _ uſurious, that is not-prohibit. 
ed by the Statute 37 H. VIII. 9. which leading ſtatute is 
followed by the reſt ; the 12 Anne, 16. varyi Gi it only 
in reducing the legal intereſt: the caſes determined on the 
firſt ſtatute have beentherefore always looked on as authori. 
ties on any of the ſubſequent, + Therefore to make a con. 
tract uſurious within the expreſs words of the ſtatute, the 
record muſt be taken for forbearance or| giving a day of 
payment; and whatever ſhift is ufed, it will be uſury: but 
not within the ſtatute where it is otherwiſe, If in truth it 

RY was a ſum advanced by way of loan, and the reward in 
truth given for forbearance, no ſhift will, prevail. I ſhall 
better explain myſelf by the inſtances I ſhall put. Suppoſe 
there is a purchaſe of an _— at ever ſuch an under 
2 if the bargain really was for an annuity, it tannot 

e uſury: but if the communication was about borrowing 

and lending, it may be uſury within the ſtatute : and how? 

If by reaſon of all the circumſtances, and of the communi- 
cation, the exility of the ſum given, the original contra 
being a borrowing and lending, the Court: thinks the an. 
nuity was a mere device to pay the principal with uſurious 
intereſt to evade the ſtatute, this will be within the ſtatute; 

though on the face of the bargain it appears ever ſo fair a 

fale of an annuity : the contrivance of the annuity, as the 

uſurious reward for the loan of money, ſhall not evade the 
ſtatute made for the benefit of mankind. | This I take to be 
the ſumand ſubſtance collected out of the ſeveral caſes: Cr. 

E. 27. 4 Lie. 208. My. 15 1. 1 Brow. t80, and 2 Lev. 7. 80 

a bargain on a mere contingency, where the reward is given 

for the riſk and not for the forbearance, pill not be within 

the ſtatute: but otherwiſe if the intent was to have a ſhift; 
which was Cy. E. 642. 3. If therefore a man gives or lends 
money, not to be paid if the event ſhould be one way, but 

double if the other, and it is uncertain |which way it vill 

happen, it is not. within the ſtatute ; for the reward it 

iven for the riſk, not forbearance, but if under colour of 
ſuch an hazardous bargain the real treaty is for a loan, with 
an uſurious reward for that loan, and to |evade the ſtatute, 

the contingency inſerted is of little moment, being no 1 

zredient between the parties: the Court or a jury on thc 

whole may pronounce ſuch a contract uſurious, notwith- 
ſtanding the colour of contingency; if | they are ſatisficd, 

the reward is given for forbearance. not for the riſk; 251" 

the adding a ng 95 Woo which — 1 heal Ani if * 
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contingency, if any one of ſix perſons was alive at the end 


of fix months: and one of the caſes is, if any one of three 


ns is alive at that time. The intent of the bargain is 
— ar Mk thing: if that was the borrowing of money, it 
is within the ſtatute, whatever colourable contingency is in- 
ſerted: and this is the caſe in all the reſolutions in ſeve- 
ral caſes. 5 Co. 69. 70. 2 And. 15. Me. 397. and Maſon v. 
Abdy. But where the principal was fairly and truly put in 
hazard, and ſuch as none would run for the intereſt the 
law allows, there is no caſe where it has been held within the 
ſtatute, The ſlightneſs or reality of the riſk. ſeems to 
be the only rule directing the judgment of the Court: Cr. 
E. 741. Bedingfield v. Aſhley; in g Keb. g04. Long v. Wharton, 
which though inaccurately reported ſeems to me good law. I 
cannot ſee two contracts bearing a greater ſimilitude than this 
and Battemry. A life may be inſured: ſo may a ſhip, which 
may ſink a day after: ſo may the party die: one is as much 
an adventure as the other. It was endeavoured to diſtin- 
guiſh Bottomry from every other contract upon -this, that. 


though above what the law allows upon a loan, yet Bottom-. 


ry contracts were eſtabliſhed in favour of trade, there being 
riſk of the principal, and they being neceſſary for trade 


and commerce. But whatever favour the Court may ſhew 


to ſuch contracts, they will never eſtabliſh them upon the 
deſtruction of a ſtatute; and the principle of the Court- 
thereon was, that the Auttemry bond was not within the 
ſtatute; nor could it be; for it is plain, that a real riſk 
was run, that the principal may never be payable ; there- 
fore it cannot be given for forbearance, but grounded mere- 
ly upon the contingency, the riſk. But as a colourable 
contingency in caſe of a life annexed to the payment may 
make that bond uſurious, ſo will a colourable contingency 
annexed to a Bettomry contract: as in a bond, if one out of 
twenty ſhips, bound from Newcaſtle to London, arrrived ſafe; 
that would be a contingency thrown in to evade the ſtatute, 
which would be too hard for ſuch a bond: ſo if ſuch a con- 
tract is made, if a pacquet ſhould return to Dower from 
Calais, at a ſeaſon of the year in which there is no danger: 
and this I may ſay with the more ſecurity, as Joy verſus 
tort, Hard. 418. is an expreſs proof of it; where a Bottomry 
bond was ſent to be tried, whether it was an evaſion of the 
ſtatute; which would not have been ſo, if it could not have 
been an evaſion. Indeed Lord Hale throws out expreſſions. 
Wy favourable to trade, but ſo inaccurate in that book, 
ihat J do not think they could be ſuch as came out of the 
#Ff2 mouth 


n 


2 
—_—_ 


* 
1 
vF 
o 
C 


= I TIES es. OED EEAY 


— — + nee 5 DP DIS 


— —. — 
— 


1 


40 MONEY-LENDING. 


Is nota contract founded in its origin upon |uſury, but a 


mouth of a great man. His dictums then are of no autho- 
rity. One of the firſt caſes of Bottomry, which came in 

ueſtion, was Sharpley verſus Hurrel, Cro. Fac.\208. What 
S Court goes on there, is the real riſk of receiving leſs; 
which is cited again in Roberts verſus Tremam 2 Roll. 47, 
and Cr. F. 508. which differed from the other. In Some 
verſus Glen, as in 1 Sid. 27. the reſolution is founded on 
the real hazard of the principal, which cannot be within the 
ſtatute, On the whole therefore I am of opinion, that this 


contingent bargain, and conſequently within the expreſs 
words or intent of none of the ſtatutes of uſury ,. 
Sir John Strange, Maſter of the Rolls. As to the firſt point 
I concur in opinion, that this is not an illegal agreement 
made void by the ſtatutes of uſury: the prohibition will 
ſtand on the word and meaning of 12 Anne 16. for that 
does materially differ from 21 J. 1. or 12. C. . and appears 
ealculated for ſuch loans, wherein two principal circumſtan- 
ces muſt concur : agreement to give and receive an alloy- 
ance of profit in the mean time, for the money hired in a 
greater proportion than allowed by the ſtatutes : neither of 
which eircumſtances occur in the preſent caſe. The repay- 
ment of the money advanced depended on a contingency, 
which if it happened one way, the whole was totally loſt: 
during the pendency of this no intereſt or profit could ac- 
erue to Sir Abraham Fanſſen, but a mere wager or bargain 
upon a contingency which died firſt: fo that the whole was 
a hazard. It is objected, that though the letter of the con- 
tract may be ſo, yet if the deſign of the parties was to bor- 
row 5000). and one ſhould give a greater intereſt for the 
money, than the law allows, the"putting it into this ſhape 
will not evade the ſtatute, in which ſtatute are very general 
words to take in all covins, ſhifts, &c. which I agree to: 
and therefore if the Court can ſatisfy itſelf, that this was 
not in reality a bargain, whereon the principal was deſigned 
tos be at hazard, and the ſhape, in which it was put, 
was only a contrivance to evade the ſtatute, it will be 
uſury, and conſequently void. Whether the agreement 1s 
uſurious, or not, may be determined two ways. F irſt, By 
verdict of a jury on a plea of the corrupt agreement: ſe- 
condly, By the Courts exerciſing their / own judgment 01 
the circumſtances of the caſe diſcloſed to them. The fit 
of theſe methods could not be taken in this caſe; becauſe it 
appears, the bond was cancelled upon the giving the jucg 
ment after the death of the grand- mother, and therefore no 


action rould be brought on it. 8 


* 
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Wherever the Court has ſeen, that the contingency to put 
the principal in hazard is only added colourably, and only 
a nominal rifk, the Court to prevent an evaſion of the ſta- 
tute has determined it to be uſury; as in Clayton's caſe, 
5 C1. and other caſes, where the adding the contingency to 
a fingle perſon's being alive at the end of a year was only 
a ſhift, So by Holt, Comb. 125. and Carth. 68. But a wager 
between two to have 40 for 20, if one was alive at a future 
day, would not be uſury. Cr. El. 642. Button againſt Down 
ham, and in 1 Lut. 4750. Notice is taken of its appearing, 
that both principal and intereſt was at hazard. The preſent 

caſe is fully before the Court, and proper for the exerciſe 
of their judgment. To ſay it is uſury, the Court muſt be 
convinced, that it was the deſign of Sir Abraham Fanſſen to 
make a loan of this, and to ſecure exorbitant profit for it, 
and calculated as a ſhift to evade the ſtatute. But I cannot 
think either from the evidence or the anſwer of Sir Abraham 

Janſſen, that it was the ſcheme, or even in contemplation of 
the party. It appears a mere wager, which of the two 
thould outlive the other. The 5oool. was actually ad- 
vanced, not colourably ; therefore none of the caſes cited 
prove this to be within the ſtatute of uſury, or warrant the 
Court to declare it void thereon. The word lend on which 
ſome ſtreſs was laid, concludes nothing, Every adyance- 
ment of money on bottomry is a loan; but it was proper 
obſerved to be called ſo in the acts of parliament ; but it is 
the nature of the agreement and intent of the parties, into 
which the Court muſt look to determine the queſtion. 
Gr. El. 642, you it intirely on the queſtion, Whether it was 
the intent of the parties to be a wager or a loan at intereſt, 
50 in Mo. 398, it has been argued, that lending money on 
b:ttomry, where more is taken than the legal — 1, is 
grounded on the conſideration of the profit of trade; and 
therefore it is ſaid not to be applicable: that certainly has 

en one reaſon, why ſo large a profit for the uſe of 
money has been allowed in that inſtance: but the general 
feaſon has been the not coming within the intent of the 
ſtatute ; for if it had, the Court could not depart from it: 
but the hazard the lender runs, of never ſeeing a penn 
of his principal or any of his intereſt, takes it out thereof: 
and that holds as ſtrong in the preſent caſe ; and is ſo laid 
down in general, where the principal and intereſt is at 
Duard. 1 Sho, 8. Maſon verſus Abdy, and in Sid. 27, a di- 
(crlity is taken between a bargain and a loan. Whether 

a hazard or not, is conſidered as a rule for determining 
*cther a bargain or loan. I am of opinion therefore, 
| 2 | | this 
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this bond does not come within the ſtatute of uſury, 
and cannot be declared void at law thereon, Th 


Les, Chief Juſtice. The firſt point is, Whether on the evi. 
dence before the Court relating to this tranſaction there is 
ſufficient appearing to determine this contract uſurious. 
As to the nature of uſury, conſidering it at common law, 
or in the law of nature, or divine law, or the civil lar 
of other countries (of which there is a large account in 
Pal. 291.) it is unneceſſary to ſpend time on this ſuhjedt; 
becauſe the idea of uſury is fully ſettled in this country by 
the legiflature, which has made uſe of- all the words, the 
language could furniſh, to prevent taking more than the 
legal intereſt, in which uſury conſiſts : and to attain this end 
the borrower is at liberty to diſcloſe every circumſtance 
of the contract, that it might appear, whether there was 
any ſhift, &c. It 22 y 2 And. 15. and Maſon againſt 
Abdy, Carth. where the difference is taken and ſettled, that 
where the hazard of loſing the intereſt is but a colourable 
contingency, the agreement is uſurious: but where the 
contingency is real, it is otherwiſe. I think that is the 
material conſideration, and the ſubſtant ial and true reaſon, 
that bottemry-bonds are not conſidered as uſurious on the 
conſtruction of the ſtatute itſelf; there not being words 
in the ſtatute to reach bettomry-bonds, when they run a del- 
ſperate contingency of winds, ſeas and enemies; the rea- 
ſons touching trade not being the true reaſons, although they 
might be inducements to Courts to conſtrue the ſtatutes in 
a favourable way. So if on advancement of money by way 
of loan the lender will by an agreement between the parties, 
in whatever manner formed, 1 the repayment of the 
rincipal with 3 the legal intereſt, that will 
be corrupt within the ſtatute of uſury. If therefore, two 
ſons ſpeaking together, one defires 1001. and for the 
oan will give more than the law allows, and for an 
evaſion of the ſtatute a practice is invented, that the bor- 
Tower ſhall grant gol. per annum for ſo many years, this 
practice is within the. ſtatute, and will be uſury, although 
the lender never has his 1ool. again; for by this bargain 
by way of loan he has full ſatisfaction for his 100. and 
more profit than the law allows; which brings the preſent 
caſe to the ſingle conſideration, whether the hazard, oh 
Abraham Janſſen runs, of loſing the whole principal without 
ſatisfaction tor the money advanced, was not a real h, 
zard, which might require a reward beyond the legal and 
common 5 pins. and where that is the cafe, it appear? 


On — I; 
from all the authorities, that all bottoms on this —_ 
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Courts of law, that it is always thought, where the pro- 
fits, the lender is to have, is as a reward for the hazard | 
he is ſubje& to, and not for the forbearanoe of the day of 
payment (which are the words of the ſtatute) they are not 
uſurious. In Malloy g14, 3172 it appears, theſe real con- 
tingene ies are not within the ſtatute of uſury on this foun- 
dation. "Fo | 
Lord Chancellor. The firft is a mere queſtion at law upon 
the ſtatute of uſury, and on the rules of law, and the ſame 
as in a Court of law, if an action had been brought on 
the bond, and the whole matter had been diſcloſed in 
ſpecial pleading. If I had even now a doubt concerning 
it, I ſhould have held myſelf bound by the opinion of. tha 
judges as a matter within conſcience, in like manner if 
had ſent this to be tried at law ; in which caſe this Court 
always decrees conſequentially to the trial. But I have no 
doubt about it: and concur in opinion. This queſtion. 
was laboured by Mr. Spencer's counſel ; many authorities 
cited; and ſtrong inquiries made by them. I do not intend 
to go through them : but contracts on contingency are to 
be diſtinguiſhed plainly; for a wager on chance is not within 
the ſtatute, becauſe no loan. ut if there is a loan of 
money with an agreement to receive back more than the 
principal and legal intereſt in any event, there, though a 
contingency is thrown in, on which the whole principal 
and intereſt may be loſt by a poſſibility, it is uſurious and 
contrary to the ſtatute. On this it was inſiſted for Spencer's 
executors, I will not now enter into a critical diſpute, 
bow far any ſuch contract, whereby the falling out of the 
22 one way or other the money may be loſt, is 
in ſtritneſs a loan. The civil law has very nice and re- 
ined diſtinctions upon this: commedatum et mutuatum are their 
technical terms for a loan, By the firſt was meant, where 
the things lent were to be. reſtored in ſpecie : by the ſecond, 
where in genere only : but in both the things were to be re- 
ſtored in all events, and nothing was to be paid for the uſe 
or hire: which when it was ſo, was locatum et conduttum by 
the Roman lawyers; under which perhaps all our laws 
would ſtrictly come. But theſe minute diſtinctions upon 
loans are not W by us; but we mix and confound 
their commodatum & mufuulum: as appears in an action upon 
a loan, which takes in both. So though intereſt is to be 
paid for it, it is with us ſtill a loan. So though money 
ls to be advanced upon a riſk, which upon a contingene 
may be totally loſt, it is ſtill a loan of money ; and all | 
: books treating of b2//omry, call it money lent upon bey= 
| . ; tomry. 
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t:mry. Beſides this is plain by the expreſs words of the 
ſtatute 11 H. VII. 8. which ſhews, they underſtood, that an 


adventure might be inſerted in a contract or loan: and it is 


obſervable, that this, if real and fair, exempted it from 
the laws of uſury; though at that time all kind of uſury 
or taking intereſt was unlawful. By the law of Englund 
therefore the inſertion of a contingency will not of itſelf 
prevent a contract being a loan. onſider the reſult of 
the caſes cited on the ſtatute of uſury ; which I will not 
repeat, but only deduce proper and natural inferences 
from them.—Firit, If there is a loan on contingency, in 
conſideration whereof a higher intereſt than the law allows, 
is contracted for forbearance, if there be a riſk only of 
the intereſt or premium, and not of the principal alſo, 
though a real and ſubſtantial riſk is inſerted, it is contrary 
to the ſtatute ; becauſe the money lent is not in hazard, 
but ſafe at all events; and no regard 1s then had, whether 
the contingency is real or colourable ; as appears from what 
Dadderidge F. ſays in Roberts verſus Tiemayn; who by the 
way takes it for granted, that ſuch a loan may be had with 
us on contingency. Next, if the contingency extends to 


both, and there is a higher rate than the law allows, re. 


gard is had, whether a bona fide- riſk is | created by the con- 
12 or whether only eolourable; for if ſo, Courts of 
law hold it contrary to the ſtatute, becauſe it is an evaſion 
to get out of the ſtatute ; which is prohibited by the lav 
itſelf. Clayton's caſe, 5 Co. 70, and the cafe put by Po- 
ham in Burton's caſe immediately preceding. & in Maſen 
verſus Abdy. But where the contingency has extended to 
principal and intereſt both, and not colourable only, but 
a fair and fubſtantial riſk is created of the whole, it takes 
it out of the ſtatute ; though called a loan, it is conſidered 
as a bargain of chance, and differs little from a wager. On 
this depends the caſe of bottomry ; for I agree, that the ap. 
proving thereof is from their being fair contracts on a real 
hazard, and not that they concern trade; though trade and 
commerce is taken into conſideration, but not alone re- 


lied on to ſupport uſury ; for that cannot be. The coun- | 


ſel for Spencer's exccutors obje to this by laying ſtreſs on 
certain expreſſions and dictums of judges in ſome caſes, that 
there muſt be no tranſaction or communication of borrowln! 


and lending; and care muſt be taken, that there be no ſuch; 


and therefore as the firſt propoſal in the preſent caſe was f 
borrow money on a contract to pay two for one, it is uſu- 
rious notwithitanding the contingency |thrown in. A veiy 
right anſwer has been already given; that Courts of jul- 
tice are to regard the ſubſtance of things on a 1 
x a 
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and not mere words, which might be inaccurately uſed 
by the parties in private dealing. But another anſwer m 

de given: that in the moſt accurate books theſe expreſſions 
are applied to cafes ariſing on purchaſe of an annuity or 
ſale of goods or merchandize at a premium or advanced 
profit beyond the rate of legal intereſt; in which caſes theſe 
expreſſions are properly applicable; but cannot be fo to 
loans of contingency ; that is a fair, real contingency; for 
there, from the nature of the thing, the communication 
muſt be about the borrowing and lending ; as is plain from 
the caſe of bottomry ; and the caſe put by Dodderidge Judge, 
in terms is of lending 100l. &c. upon a caſualty, if it goes 
to the intereſt only, and not the principal, it is uſury, 
which he clears by the caſe of battomry. The very ſtating 
of the caſe on the purchaſe of an annuity or fale of goods 
proves the truth of this. An annuity may be purchaſed at 
as low a rate as you can, provided it was the original 
negociation to purchaſe and ſell an . but if the treaty 
began about borrowing and lending, and each in the pur- 
chaſe of an annuity, it is evident that it was only a 
method of contrivance to ſplit the payment of the prin- 
eipal with uſurious intereſt into ſeveral inſtalments, and 
conſequently that it was a ſhift; which is Fuller's caſe 
and Tanfield's, 4 Leon and Noy 151, which I take to have 
been on the ſame deed as that in 1 Br:wniw. So in the ſale 
of goods and merchandize it is lawful to ſell as dear as 
vou can, on a clear bargain by way of ſale: but if it is 
frſt purpoſed to borrow, and then to ſell goods beyond 
the market, this is uſurious, of which there are two caſes. 

in 16. 3997. The very putting theſe caſes ſhew how very 
proper and forcible thoſe expreſſions of the judges before- 
mentioned are, when uſed in the purchaſe of an annuity 
and fale of goods ; but how improper when thrown out in 
caſes of loans of money on contingency. W er and 
Jalſſen, 2 Veſey's Rep. 1 25. Athin's Rep. 301. A. B. 1750. 


lt has been obſerved that a man may bargain for an an- 
duty at as cheap a rate as he can, and however good his 
_ may be, it will not be uſurious, unleſs the real 
'ubltance of the tranſaction be a lending of money, and a 
lizht colourable contingency be inſerted to evade the ſtatute. 


Braun received gl. from one Heighway ſor the forbearance 

t 4201. from the 2oth of December, 1772, to the 20th of 
ane 1773. One Richards hearing of the tranſaction, brought 

a action to recover from Brown under the ſtatute of % 
the treble value of the money lent, à moiety for the 
h eroun 
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crown and a moicty for himſelf. At the trial Richard Heighy 
who was the borrower of the money, and the only witneſs 
as to the tranſaction, ſaid, that he borrowed of Brown 200], 
in the year 1769, which was ſettled ſix months after. That 
on the 25th of September 1770, he applied to Brown to lend 
him 600l. ſaying he was owner of 20421. bank annuitics 
veſted in truſtees, to be transferred to him upon making 
out his title to an eſtate, which was very clear ; and 
ſhewed Brown the declaration of truſt. Brown faid, he 
would lend him Gool. or 1000l. and ſupplied him with 209], 
for which Heighway gave him a bond, and depoſited the de. 
claration of truſt as a collateral ſecurity; and Braun pri- 
miſed he ſhould have the remaining 400l. in a fortnight's ting, 
On the 17th of September, Heighway called for the other 
4ool. Bravn then told him money was very ſcarce, upon 
the proſpect of a Spaniſh war. Hiig ay preſſed him very 
much; upon which he ſad he would |ſee what could be 
done, and told him to call the next day] Heighway did ſo 
in the morning; but Brown was not at home. He called 
again in the evening, and then faw him, who ſaid he was 
atraid he could not raiſe it himſelf, but | would try to get it 
of a friend in the city, who never was without money; 
but he was @ very hard man. Heighway aſked what his terms 
were, Brown ſaid, they were ſo exorbitant he was almolt 
- aſhamed to name them. Fleighway ſaid he would rather 
pay twenty or thirty guineas than not have the money. 
Braun ſaid, his friend was not ſo hard ag that; but that he 
never lent money but upon annuity at fix year's purchaſe; how- 
ever, ſaid Brun, If you will take the money on thoſe 
terms I will engage to furniſh you with money to redeem in 
three months time. The quarter's annuity will come but to 
171. 10s. which will be better than giving twenty or 
thirty guineas.” This being agreed to, on the 20th of S. 
tember 1770, Heighway called upon Brown for the money, 
and found a bond and warrant of attorney, &c. prepared for 
ſecuring an annuity from him to one Haters, Heghui 
executed it, and Broun ſigned it as the ſubſcribing witneb. 
After the bond was exccuted, Brown ſaid, he was always tr: 
| uſed to have 51. per cent. procuration money; but as Heaghway cor 
was diſtrefſed he would only take due and @ half pr tut 
cent. and accordingly took fifteen guindas, and Hagtuq 
left the declaration of truſt with him. Heighway ſaid, © I hat for 
Brown firſt propoſed an annuity : he himſelf would nt d ne. 
granted one.” hen the firſt quarter's| annuity was due, eati 
Heightway applied to Brown, and preſſed him for 9 tion 


* 
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to redeem, as he had promiſed. Brown refuſed. He then 
aſked for the declaration of truſt : Brown ſaid, if he in- 
fiſted upon it, Waters would enter up judgment. Heighway 
inſiſted upon it; and judgment was entered up. Heghway 

id Brown one year and one quarter's annuiſy and one quarter to 
Brawn's partner. Brown often denied that he had promiſed 
Heighway money to redeem ; and ſaid he wondered how he 
could expect him to lend him money at 51. per cent. when 
others made 10l. and a half per cent. of their money. Aſter- 
wards Brown acknowledged that he was himſelf the principal 
that advanced the money, and enjoyed the annuity ; and 
aid, that Mr. Waters, whoſe name had been made uſe of, 
was his truſtee. Waters ſwore that Brown had ſometimes 
purchaſed annuities in his name, but that he knew nothing 
of this. Lord Mansfield told the jury, if they were ſatis 
that, in the contemplation of the parties, this tranſaction 
was a purchaſe by the one, and a fale by the other, of a 
real annuity, how much ſoever they might diſapprove. of, 
or condemn Brown's conduct, they muſt find a verdict for 
him. But on the contrary, if it ſhould appear to them to 
de in reality and truth the intention of both parties, the 
one to barrow, and the other to lend; and that the form of 
an annuity was only a mode forecd on the neceſſity of 
the borrower, by the lender, under colour of which he 
might take an uſurious and exorbitant advantage, then they 
might find for Richards, notwithſtanding the contingeney of 
the annuity dying within three months, more eſpecially as it 
was underſtood by both, that the annuity, at the expiration 
of three months, was to afſume the direct ſhape of a loan. 

The jury ſaid they agreed with lord Mansfield in deteſting 
the tranſaction, but they thought there was an annuity. His 
Lordſhip repeated his former direction to them; they retired 
again, and at length found a verdict for Richards, by which he 
became entitled to treble the value of the money lent, 
brawn applied to the Court of King's Bench for a new trial. 

On the part of Richards and againſt a new trial, his counſel 
ſtared the queſtion to be, whether the evidence given at the 
trial amounted to proof of a loan, for if it did, no ſhift or 
contrivance, no riſk or chance, could take it out of the ſta- 
we; and they contended, that clearly and manifeſtly upon 
the face of the tranſaction, it imported a lean, and that the 
form of an annuity, under which it was diſguiſed, was 
merely a contrivance to evade the ſtatute. 1. The appli- 
ation of Heighway was expreſsly and in terms an applica- 
tion for a han. Brown actually advanced part of the money 
«that time; and promiſed to lend him. the remainder in a 

ON | | EE fortnight, 


I 
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fortnight, The ſubſequent rag Ann the remainder, on the 
0 


rt of Heighway, was clearly for a Jan, and the p 
| of turning it into an annuity came from Arno bo 
even at*that time, the idea of its being a han was fo ſtrona 


in his mind, as well as in that of Richards, that the anſwer 


he gives Richards is, that his friend never lends 2 
but in the form 7 an annuity ; not, that he never lent nung. 
but only dealt in the 3 of annuities, Or any declaration of 
that kind, which might ſhew that he would not be concerned 
where the tranſaction was to be a loan. But whether 2 
tranſaction is a loan or not, is 4 matter of fact which de. 
pends upon the intention of the parties; therefore clearly 
2 or the jury; and here, they have found the tran. 

ction was a loan. If fo, the riſk of the borrower dying 
within three months, will not prevent its being uſury, It 
is true, this is a caſe upon the ſtatute: but the old caſes go 
upon the fame principle, they are all collected in the caſe 
of Lord Cheſterfield againſt Janſſen, and they all agree 
that the material point ty be conſidered is, whether there 
Is a communication for a loan of maney. In that caſe Mr. Juſtice 
Burnet ſays, If a man es an annuity at ever ſuch an 
under price, if the bargain was really for an annutty, it is not 
uſury; if on the the foot of borrawing, and lending it is 
otherwiſe ; but if the Court are of opinion, the annuity is 
not the real contract, but a method of paying more money for the 
reward or intereſt than the law allows, it is a contrivance that 
ſhall not avoid the ſtatute, by giving the avarice of one 
kind of men an opportunity of preying upon the neceſſities 
of another.” And the caſe put by lord Hardwicke, in giving 
his opinion upon the ſame queſtion, js preciſely the very 
caſe. * A man,” fays his lordſhip,| * may purchaſe an 
annuity on as low terms as he can: but F he ſets out vith 
borrouing a ſum money, and then turns it ints the ſhape 1 an 
annuity afterwards, this is a ſhift and an evaſion to avoid the 
ſtatute.” Here, the original application and the ſubſequent 
treaty were for a loan, and nothing elſe. Then Brown pe 
poſes to change it for an annuity. That was a mere ſhift 
to evade the ſtatute: the man was in perfect health; little 
or no chance of his death, ſo as to create any thing more 
than a mere colourable riſk, and the intention of braun 
was only to avoid the penalty of the law. Therefore the) 


prayed the rule for a new trial might be diſcharged, and the 8 x: 
verdict againſt Brown to be confirmed. | th 
On the other hand in behalf of Brown it was argued 3 ga 
follows: it is faid that this is not a fair 6a fide communi: 2 
Fl 


cation for the purchaſe of an annuity, but a merc _—_ 
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to get more than legal intereſt. As to that, we agree, if it 
was a mere contrivance to get more tlian legal intereſt by way 
if han, it would be uſury; for the true diſtinction clearly 
is whether the tranſaction is real, or colourable only. But if 
the contract is for a real annuity, however, unfair, or even 
groſsly foul, the bargain may be on the part of the grantee, in 
taking advantage of the neceſlities and diſtreſs of the grantor, 
fill it will not be uſury. What then is the tranſaction 
here? Not a contrivance to diſguiſe a han under colour of an 
annuity, but to force Heighway into granting an annuity, when 
he wanted to have a loan. That may be extortion and oppreſ- 
fon; but (till it is a real _— and no loan; conſe- 
quently, not within the ſtatute. But it is ſaid, there was 
a communication, and an abſolute agreement to borrow, entered 
into; and therefore, its being changed into an annuity 
afterwards will not vary the caſe. It is not difputed, that 
where the tranſaction is really a loan, the colour of an an- 
nuity cannot gloſs it over. But, though there be a commu. 
nication for a loan at firſt, if the final agreement is not 10 fend, 
but for the one to ſell, and the other to purchaſe a real 
annuity, it is not uſury : and ſo it is expreſsy laid down by 
Lord Hardwicke in Cheſterfield and Jaun, The ſubſtance 
of the agreement, and not the mere expreſſion only, is to 
decide,” What then is the ſubſtance here? The accuſation 
zainſtthe defendant Brown is of a promiſe to lend, and af- 
terwards refuſing ; but that he had a friend who would 
let him have the money upon annuity. This, Heighway 
agrees to. Is not that a bargain for a real annuity ? For the 
loan is abſolutely refuſed. The next ground of accuſation 
is, that Brown promiſed to end him money to redeem the an- 
nuity, What? Redeem that, which it was underſtood by 
both parties never exiſted. Again: Heighway repeatedly ap- 
plies to redeem 3 and complains becauſe Brown will not con- 
ent. He even pays the annuity from December 1770, to Fune 
1773» as an annuity. All this ſhews, that in his own mind, 
be was eonſeious the tranſaction and agreement was ſub/tan- 
hai @ real annuity, and not a ban. On the other hand, what 
as the ſituation of Brown £ He could not have compelled 
lun to redeem ; for a liberty t redeem which is all there 
in this caſe, is not a contract to redeem. Therefore, 
Waleri life had been ſuſpicious, he was at the mercy of 
Hizhwey, whether the riſk ſhould continue or 'not. L pon 
ne whole, this is manifeſtly no loan, nor a corrupt bar- 
hin for forbearance of the prineipal money: and there 
can be no uſury by conſtruction. The utmoſt that could 
hare been done in this caſe, if the whole tranſaction had 
appeared - 
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| 1 Io .?? tells him, 
twenty or thirty pounds premium for it; Srown tells! : 


appeared in a Court of equity, would| have been, for the 
ourt to decree that he ſhould be permitted to redeem, 


. "Therefore, he prayed that a new trial might be granted. 


Lord Mansfield. The nature of this queſtion, the im. 
rtance of it to the public and to Br, and tenderneſs to 
is character, made me deſirous that this motion for 2 
new trial ſhould be made; though I had no doubt of the 
propriety of the direction I gave the jury at the trial. 
he great objection at the trial was to the credibility of 
Heighway's evidence. As to that the fats of the caſe could 
be — only to him and Brown, with reſpect to his 


concern or intereſt in the preſent action, Heighway was 


thoroughly purged on his examination at the trial, The 
objections to his credit were laboured with all the ſtrength 
of argument that ingenuity and ability could furniſh, the 
jury had all theſe obſervations, without a reply. I faid 
nothing in the ſumming up that could weaken the force, or 
diminiſh the effect of them. No doubt, the 5% of the 
verdict was, his credibility ; but that was left to the jury, 
and they thought fit to believe him. [t is obſervable that 
the diſcovery of the truth of the tranſaction was intirely ac- 
U; n that Braun conſents to a compoſition, and 
to accept leis. than the value of the annuity. Why do 
that, when there was no clauſe of redemption ? There are 
other ſtrong facts. Why make uſe of Mr. Haters's name, 
if the tranſaction was fair? Why not appear, as he really 
was, the principal who was to lend the money? Inſtead of 
which, he appears only as the ſubſcribing witneſs ; makes 
Heighway believe Haters is the principal, who was an utter 
ſtranger to the whole affair; and under that pretence, 
takes procuration-money for lending his en” money. If tle 
Court grants a new trial, it muſt be upon the ground, that 
Heighway ought not to be believed. | That was a matter 
proper for the conſideration of the jury : they had all thc 
objections to his credibility before them, and yet were full 
ſatisfied of the truth of what he faid. | . 
Now the queſtion is, What was the ſubſtance of the 
tranſaction, and the true intent and meaning of the par- 
ties: for they alone are to govern, and not the words 
uſed. The ſubſtance here, was plainly a borrowing, and 
lending. FHeighway had no idea of ſelling an annuity, but 
his declared object was to borrow money, and accor- 
dingly he depoſited the declaration of truſt which was an 
ample ſecurity for the ſum he wanted. He goes furthc!, 
and ſays, © Rather than not have the money he would gie 
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t muſt be by annuity, that his friend never lent money in any - 
r and A by that method he might have it for 
leſs, (viz. 171. 108.) As aftcr the firſt quarter he would 
Jet him have money to redeem. On the aſſurance that the 
annuity ſhould be turned into a loan at the end of three 
months, the treaty proceeds. It comes out that Brown 
advanced the money. That alters the caſe entirely. If 
IWatrs indeed had been really the principal, this promiſe 
of Braun would have amounted to no more than a pro- 
miſe to lend at the end of the three months. But 
Bram himſelf being the principal, the promiſe to lend 
him money to redeem, muſt be underſtood to be a pro- 
miſc, to permit him to redeem. It is true there was a con- 
tingency during the three months. It was that, which 
vcafioned the doubt, whether a contingency of three months 
is ſufficient to take it out of the ſtatute, As to that, the 
caſes have been looked into; and from them it appears, 
that if the contingency is ſo ſlight as to be merely an evaſion, 


it is deemed colourable only, and conſequently flot ſuffi. 


cient to take it out of the ſtatute. Here, the borrower was 
a ale young man, and therefore we are of opinion, there 
was no ſubſtantial riſk ſo as to take this caſe out of the 
ſtatute. A new trial refuſed and the verdi for Richards 
confirmed. Richards v. Brown, Cowp. Rep. 770. May 1778. 


A queſtion aroſe in the following caſe whether an annuity 
for life made redeemable at the option of the ſeller of it, 
at the end of five years, would be uſurious. 7 Ds 

In 1766, Robert Harding, rector of Graften Regis, in Ner- 
tanptonfhire, being then about thirty-two years old, having 
had the ſmall-pox, and being otherwiſe of a healthy con- 
{titution, applied to one Markham an attorney to procure 
him the loan of 1ool. or upwards, on his perſonal ſe- 
curity; which Markham told him he apprehended was im- 
pullible ; but that he might raiſe the money by granting 
an annuity out of his living; and thereupon Markham, at 
Harding's requeſt, inquired in London what the price of ſuch 
annuity might be, and found it would be only fix years 
purchaſe, of which he informed Harding : and afterwards 
lied to the plaintiff, Mrs. Mary Murray, to lay out 120l. 


mn the purchaſe of an annuity of 2ol. a year for Mrs, 


Murray's lite, and charged on his rectory of Grafton; re- 
ceemable by him at the end of the firſt five years upon pays 
ment of xogl. 10s. this ſhe was at firſt unwilling to 
G ; but, on having it explained to her, ſhe agreed to it: 
#% there was no communication with ber about a loan, in any ſhape 

| | |  _ whutſeever, 
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thatſoever, but merely about the purchaſe 75 ſuch redeemable av. 
nuity, in conſequence pf which, Markham 200 attorney for 
bath parties) drew the writings ;- whereby Harding in con- 

_ fideration of 120l. grants to Mrs. Murray and her aff 
for ninety-nine years from the 24th| of June 1766, deter- 
minable with the life of Robert Harding, a clear annuity of 
gol. per annum, payable quarterly out |of the profits of the 
rectory of Grafton Regis: provided that on payment of 124]. 
to Mary Murray by Kobert Harding on the 24th of Fune 1171, 


* -'- this grant ſhould be totally void, |and ſhe ſhould give 


him thereout the ſum of 101. 10s. but in failure of the ſe. 
veral payments till that time, and of the intire ſum of 120], 
on the 24th of June 1771, ſhould continue in force. Hoy. 
ding paid for the writings 71. and alſo two guineas procuration 
money to Markham, the attorney. The annuity was regu- 
Iarly paid up to September 1771; and in Eaſter term 1772, 
there being then 1ol. or (as Mrs. Murray ſaid) 151. in ar- 
rear, Markham entered up judgment on the bond, and 
levied 1351. which (then) remained in the ſheriff's hands; 
Markham apprehending (as he afterwards ſet forth by 
affidavit) that upon levying the execution the judgment 
would be at an end, otherwiſe he would only have levi- 
ed for the arrears. On theſe circumſtances, application 
was made to the Court to ſet aſide the judgment, as being 
founded on an uſurious contract. On behalf of Mrs. Mur- 
ray it was infiſted, that the contract was not uſurious, 
being a fair purchaſe of the annuity] at the market price. 
Even that is not neceſſary : for every one may purchaſe as 
cheap as he can; and an annuity, excecding the known 
proportion, is not uſury ; unleſs there be an underhand bar- 
gain to repay the money, for then it is merely colourable 
to hide an uſurious loan. The true rule is, that when the 
principal is bona fide in hazard it is no uſury. It has been 
carried farther ; if there be a bona| fide purchaſe, without 
| Hazard, the Court would not conſider the cheapnels or 
dearneſs of the bargain; (1 And. 121 Cre. Eliz. 27. Tar 
feld and Finch, Fountain and Grimes, Cre. Fac. 252 if 
a man gives 3ool. for an annuity of Fol. for one hun. 
dred years certain, it is not uſuty, 4 Leon. 208. Where 
the books have ſaid, there muſt be nd communication about 
a loan, they muſt be underſtood, that the annuity ſhall 
not be a cloak for a loan: for if 4 man, being aſked to 
lend money, anſwers * No; but I'1l| buy an annuity,” tus 
alone cannot turn it into uſury. And though the deed, on 
the face of it, ſeemed to import ſomewhat of a loan in 
the recital, yet it was in this and many other ac) ob 
unſkilfully drawn: and it hath been held that the mil 7 


of à ſerivener, which makes a contract uſurious on the fac 
of it, ſhall not vitiate the contract, if the intent of the party 
was otherwiſe. And as to the clauſe of redemption, that is 
merely for the benefit of Harding the vender, it never being 
in the power of Murray to take back her principal again 
without his concurrence, wp 115 7 
On the part of Harding it was argued, that this con- 
tract is plainly a diſguiſed loan. The recital expreſsly 
ſtates it ſo, the truth having unawares eſcaped. - That 
the clauſe of redemption makes it no aſe, but a 
mortgage: and that every mortgage is a loan. The 
deeds were paid for by Harding. This ſhews it no pur- 
chaſe but a loan. The common uſage is that venders do 
not pay for the conveyance, but that borrowers do. In 
Lawley and Hooper, Lord Hardwicke declared his aj_ 
that theſe purchaſes of annuities were in general only con- 
cealed loans. Uſurious contracts are declared by ſtatute 
12 Ann, fe 2. C. 16, ſe&. 1. to be where one takes back his 
principal and more than legal intereſt. By the bond Mrs. 
Murray has power to do this, and has actually done it by 
levying 1351. viz. ſhe has taken back the whole principal of 
1201. for which ſhe has alſo received 20l. per annum (that is 
above 16 per cent.) for ſeveral years. After full conſidera- 
tion the Judges delivered their opinions. | l . 
De Grey, Chief Juſtice. It is eſſential to the nature of an 
uſurious contract, that there muſt be, 1. a loan. 2. that il- 
legal intereſt is to be paid for ſuch loan. yt 4 
t is eſſential to the nature of a loan, that the thing bor- 
rowed is at all events to be reſtored. If that be bona fide put 
in hazard, it is no loan but a contract of another kind. 80 
uo, if illegal intereſt is to be certainly paid, or even upon 
areaſonable poſſibility, the contract is uſurious. 18 
Jo evade theſe principles many expedients have been 
med, 1. To make the intereſt precarious and uncertain; 
but if it be clearly a loan, the poſſibility of the intereſt be- 
woming precarious will not ſignify. (Roberts and Tremayn, } + 
nother way to evade them has been to make the princi- 
l itſelf precarious. Here the queſtion muſt always be, 
Mhether it is a fair bona fide hazard. If it be not a fair, but 
colourable hazard, the contract will be uſurious. And we 
= obſerve, that as on the one hand no colour or ſhift will 
1 ect a real uſurious loan, ſo on the other, no inequality 
— will condemn a fair and real hazard. To illuſtrate 
. Pug pu of this rule there are many caſes, Maſon 
g 3 where the chance was that a young man, in per- 
© bealth, did not live fix months, the hazard was colour- 
and the loan uſurious. Of the like nature are Button 
G2 - | | 4211 
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and Downham, and Clayten's caſe. To the other branch of 
the rule (inequality of price) may be applied the ling and 
Drury. Dedridge juſtice, in Roberts and Tremayn, lays down 
two rules to judge of an uſurious contract. 1. If a caſualty 
goes to intereſt only and not principal, it is uſury; for in all 
events the principal is ſecure, but if both are in hazard, it 
is not uſury. 2. If both principal and intereſt are ſecured, if 
it be at the will of the party, who is to pay it, it is not uſury. 
As if one lends 100). to receive 130l. at the end of two years, 
or only 100. at the end of one year, at the option of the 
borrower. In Lord Cheſ/terfield's caſe (poſt) theſe rules 
are adopted and relied upon by Lore 3 Mr. 
Juſtice Burnett. : | | 
3. Communication concerning a loan has ſometimes in- 
fected the caſe, and turned a contract into uſury. But then 
the communication muſt be mutual. Application, for a loan, 
is not ſuch a caſe ; provided the party applied to refuſes a 
loan, but treats for an annuity. . And this more. eſpecially 
where the party applied to is an attorney, and the real ſeller 
is ignorant of the whole converſation. I know no eiſe 
where even a meditated loan has been bona fide converted 
into a purchaſe, and afterwards held to be uſurious. To 
be ſure it is a very ſtrong and ſuſpiciqus circumſtance. But 
if the purchaſe comes out to be clearly a bona fide purchaſe, 
it will notwithſtanding be good. 5p | 
4. Inequality of price is alſo a ſuſpieious circumſtance, 
eſpecially if very inadequate, But| this of itſelf will not 
make any contract uſurious, though it may upon circum- 
ſtances make it unfair, and unconſcientious, and as ſuchre- 
lievable in equity. 25 ä 5 
5. If a power of redemption be given, though only to one 
fide, it is a ſtrong circumſtance to ſhew it a loan as in the 
caſe of Lawley and Hooper; but that alone will not be con- 
cluſive. | . 
6. Another circumſtance is the form of the inſtrument 
If that imports a loan, and it was ſo meant, the contra 
may become uſurious. At the ſame time if the tranſaction 
be bona fide ; the blunder of an agent ſhall not make itother- 
wiſe. Buckley againſt Gwldbank, | 
7. Subſequent acts of the parties may alſo be a materia 
| n of intention, unleſs properly cleared up and ex- 
ined. 
In the preſent caſc the principal is precarious, and ſecured 
only by the life of a clergyman, and his continuing % 
beneficed. The communication concerning the 1 
only an application ex parte to an attorney who refuſe p 
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the principal party being totally a ſtranger to it. The price 
comes out to be a fair market price for the annuity, or at 
leaſt to be very little under it, The clauſe of redemption 
is entirely at the opinion of the ſeller, and affords him an 
opportunity of purchaſing back the annuity, at a price ſome- 
what leſs 1 he took for it, in caſe at the end als years 
he finds by his conſtitution, &c. he has made a diſadvan- 
tageous bargain. The inaccuracy or unſkilfulneſs 3 
ar in drawing this inſtrument ſhall not vitiate a contract, 
that otherwiſe ſeems to be a fair one. And the act of the 
attorney in levying ſo large a ſum in execution is accounted 
for, by his expreſsly ſwearing, that he thought he could have 
10 other remedy for future arrears, after the execution had 
bcen once executed. Upon the whole therefore, I cannot 
conſider this in the light of an uſurious contract. The other 
judges concurred. | : 
hereupon the Court ordered, that the arrears now due 
ſhould be deducted from the ſum levied by the ſheriff, and 
that the remainder ſhould be returned to the defendant, 
And that the judgment ſhould ſtand as a ſecurity for any 


future arrears. Murray v. Harding. 2 Blact ſtane s Reports. 
859. 1773. | | ” 


The loan of money produced by the fale of ſtock, 
on an agreement, that the borrower ſhall replace this 
ſtock on a certain day or repay the money on a ſubſequent 
day, with ſuch intereſt in the mean time as the ſtock itſelf 
would have produced, is not uſurious, though the intereſt 
exceEd 5 per cent. unleſs the tranſaction be colourable and a 
mere device to obtain more than legal intereſt. 

Thus Wellingt, the defendant, being in wantof money, borrow- 
edof on: T. Mellings, fince deceaſed, the ſum of 912]. 1 25. 6d. 
on the 1ſt of September, 1784—T. Wellings told him, that 


in order to procure the money he muſt ſell ſtock, and that 


de expected to receive the ſame intereſt which he received 
in the ſhort annuities, namely 81 per cent. which being aſ- 
ſented to, it was agreed that the money ſhould be raiſed by 
a ſale of ſhort annuities to the amount of 912). 125. 6d. 
which the dgfendant //ellings entered into a bond to replace 
in the fame ſtock by the 1ſt of September, 1785, and to pa 
ſuch intereſt thereon as the ſtock would have produced, 
. BY per cent. but that if this money were nat replliced by that 
me, Wellings, the defendant, was then to repay that ſum on 
'te ½ of January, 1786, with ſuch intereſt as the flock itſelf 
Wuld have produced. gw | 

| e After 
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After this 7. J/ellings died and left Ann Mellings and Tat 
the preſent plaintiff, his executors. The ſum borrowed be. 
ing neither replaced in ſtock before the iſt of September 
1785, nor repayed before 1ſt of January, 1786, the execy. 
tors threatened to put the bond in ſuit againſt Wellings, but 
at his ſolicitation they agreed to take another bond of him 
for the money due, including the intereſt which had ac. 

crued under the firſt. 2 2 3 

Anne HWellings died, and Tate, the preſent plaintiff and 
ſurviving executor now ſued Mellings on the latter bond, and 
Mellings in his defence pleaded the ſtatute of uſury. It ap- 
peared that there was no actual transfer of the ſhort annyi. 
ties to the defendant Wellings himſelf ; but the ſtock was 
really fold to ſome other perſon, and Wellings received the 
produce of it the ſame day. Lord Kenyan, who tried the 
cauſe, left it to the jury, to confider whether this was in- 
tended as a bona fide loan of ſtock, to be replaced at a ſubſe- 
quent time, or repaid in money, or whether it was intended 
to be a loan of money, and the preſent device a mere colour 
for reſerving more than legal intereſt ; the jury found that it 
was a fair and honeſt tranſaction, a mere loan of ſtock, and 
gave the plaintiff, Tate, verdict. 

Application was made to the Court of King's Bench to ſet 
aſide this verdict, and to grant a new trial, on the ground 
of uſury. RET FRETS | 

In behalf of Tate, the executor of T. Mellingt, and in 
ſupport of the verdi& it was argued, firſt, that whatever 
might have been the original tranſaction between the parties, 
the uſury was merged by the cancelling of the firſt bond, 

and the execution of the ſecond, on which this action was 
brought. | Secondly, even ſuppoſing that the conſideration 
of the firſt bond could be now enquired into, it is ſufficient 
to ſay, that the jury have expreſsly found by their verdict 
that this was a fair transfer of ſtock, and not a loan of 
money, and have thereby negatived the uſury ; as it cannot 
be denied that ſuch a tranſactien, if bona! fide, is legal, re- 
ferving the intereſt of the ſtock, although it exceeds 5% 
cent. Welling, the defendant, had it in his power to get rid 
of the burden by replacing the ſtock any time before S- 
tember, 1785. that interval, T. Wellings, the teita- 
tor, run the riſk of the fall of the ſtock ;| and had the ſtock 
fallen, Mellings, the defendant, would have been a gaincr 
by replacing the ſtock at ſo much leſs than he had received, 
And the teftator himſelf was only to receive what he would 
have received in caſe he had not ſold out his ſtock. The 
anly ground, on which it can be contended that this y. 
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ment eannot be ſupported, is, that though 2+ hs fair in _ 155 
face of it, it was a mere cover for uſury ; but that the jury 


have negatived. | 
On the other fide, for a new trial, it was contended that 
if the conſideration for the firſt bond were uſurious, and that 
bond were the conſideration of the ſecond, it cannot be pre- 
tended but the ſecond bond is alſo void. And that brings 
it to the principal queſtion, whether the conſideration for 
the firſt bond was or was not uſurious. Now although a 
contract for the loan of ſtock, to be replaced in ſtock at al} 
events, be legal, yet a contract for the loan of ſtock to be 
replaced on a given day, or fo be repaid in money at aſubſequent 
day, reſcrving à greater intereſt than the law allows in other 
caſes, is clearly uſurious and illegal. For after that given 
day the lender does not run any riſk in the fluctuation of the 
ſtocks, and it then becomes a bare loan of money with a 
reſervation of uſurious intereſt, In Roberts v. Tremayne, it 
was held that, unleſs the principal be hazarded; no exceſs 
of intereſt above the legal allowance can be taken on any 
condition, Now here the principal was not in hazard after 
the firſt of September, 1785; and yet after that time more 
than legal intereſt was reſerved. If on this tranſaction an 
action had been brought againſt the teſtator for uſury, in 
taking more than legal intereſt from Septemher . 1785 to 
January 1786, a verdi&t muſt have been given againſt him 
on theſe facts; and the ſame queſtion ariſes on this plea. 
Belides it might be contended, that there was no loan of 
ſtock at all to Wellingt, the defendant, the transfer having 

been made to another perſon. And the only loan between 
theſe parties being of money. r 
Lord Kenyon, Chief Fuſtice. It has been argued by Tate s 
council, that we are precluded from conſidering whether or 
net the firſt contract were uſurious, becauſe, admitting it to 
be ſo, it was merged in the ſecond bond. But as the former 
bond was the conſideration of this, on which the preſent 
«tion is founded, if that were void as bcing given for an 
uſurious conſideration, moſt undoubtedly this ſecond bond 
would be alſo void. The principal queſtion therefore ſeems 
to be, whether the original tranſaction were or were not 
uſurious. With reſpect to one part of the argument, that 
there was no loan of ſtock to ///ellings, the defendant, there 
'» 10 doubt whatever. It is true, that there was no actual 
transfer of ſtock to Mellings in fuct, though there was in ſub- 
fance, For it appeared by the evidence that the ſtock was 
fold on the firſt of September, and that the produce was paid 
to Welling himſelf on the ſame day. The transfer Oo 
ock. --. 
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ſtock itſelf was never in the contemplation of the parties, 


tranſaction, which would be reſcinded b 
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and would not have anſwered the end propoſed ; but it mui 
be virtually conſidered as a loan of ſtock. Now it is ad. 
mitted that a mere loan of ſtock is not 'uſurious, nor the 
payment of the dividends in the mean time, though they 
exceed the legal rate of intereſt. In this caſe it is clear, 
that the loan was originally a loan of ſtock during the firſt 
year, becauſe the party borrowing had it in his power to 
replace the ſtock itſelf, if he had choſen, during that period, 
therefore there was nothing illegal in the tranſaQtion, But 
I have had ſome doubt in my mind in the courſe of the ar- 
gument, whether, as Wellings, the defendant, had no power 
to replace the ſtock after the expiration|of the year, it did 
not become a loan of money from the time with a reſerva- 
tion of uſurious intereſt, and the pretence of transferring the 
ſtock was merely a colour for the uſurious tranſaction. But 
my doubt is now removed, for this caſe ought not to have 
a colour imputed to it, which is expreſsly negatived by the 
Jury. If then this tranſaction were legal during the firſt 
year, is any thing ſuperadded to make it uſurious * I think 
not. The whole appears to have been a fair tranſaction, 
and therefore the verdict ought to ſtand. The other judges 
concurred. Tate v. MWellings, 3. Durnfard and Eaft's Kepurts, 
531. 1779. J 


By Limitation of the Time of Repayment. 


ANOTHER and perhaps more ſucceſsful mode of eva- 
ding the ſtatute has been by limiting the time of _ 
of the principal ſum lent, with an agreement that if it be 
not paid on the day fixed, then the borrower ſhall pay 
double the ſum ; this it has been decided is not uſury within 
the ſtatute, becauſc it is in the power|of the borrower to 
diſcharge himſelf, by repaying the principal according to the 
bargain. 1 Hawk. P. C. ch. $2. ſec. 19. There can, hov- 
ever, be no doubt, that if the lender advanced the money 
with a certainty of not being repaid at the time, either by 
agreement that it ſhould not be repaid, or by any other 
means, that then it would be uſury within the ſtatute, or 
it would come under the deſcription of an unconſcionable 
a Court of equity, 


of which we ſhall ſpeak hereafter, 


- 
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By Reſervation of illegal Intereſt in the Form , Houſe 
| BE "Hop 1 | 

THIS attempt has been made as follows: Sanderſon by 
azreement lends Hayns loool. and lets him a houſe of the 
value of 20l. a year, for which Hayns agrees to pay him ſo 
much as will amount to beyond the legal intereſt of the 
money lent, and the real value of the houſe rent. This 
was adjudged uſurious ; and one. Beds proſecuted Sanderſon 


for the corrupt agreement, and obtained a verdict for 
2000]. being triple the value of the ſum lent. a Haut. 


P. C. 82. 1. 22. 
Zy two ſeparate Inſtruments. 


AS where the principal money lent is ſecured by one in- 
ſtrument of writing, and the hs ine by another ; 
but this alſo is held to be uſury, for all writings whatſoever 
for the ſtrengthening ſuch contracts are void. Ib. ſec, 21, 


By the Forfeiture of a Bond, 


THIS mode of evading the ſtatute has been attempted 
thus—a money-Tender takes the borrower's bond for 500), 
' payable at ſuch a time, under penalty of 1000l. the bond is 
not paid at the time ; and then the money-lender takes ano- 
ther bond for the 1oool. payable, with intereſt on the 
100el, This is uſury, for if ſuch a practice were allowed, 
nothing could be more eaſy than to elude the ſtatute. 
Able, 142. Neither Courts of law or equity now allow the 
penalty on the forfeiture of a bond to exceed the principal 
intereſt and coſts, | | 


By the Secrecy of the Tran ſadlion. 


THIS, though not properly an evaſion of the ſtatute, is 
an attempt to evade the operation of it, by preventing the 
production of ſuch evidence as is neceſſary to prove an uſu- 
nous tranſaction in a Court of juſtice. Thus for inſtance, 
if a man borrow money for which he is to pay uſurious in- 
creſt, and the tranſaction is only known to the borrower 
and lender, there the borrower will not be ſuffered to give 
evidence of the uſurious tranſaction, becauſe by ſuch means 
4 man would avoid his own act and deed, and conſequently 
| 15 | the 

— 1 
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the intereſt he has in invalidating the ſecurity he has given, 

is an objection to his competency as a witneſs. | 
This objection, however, may be removed by the bor. 

rower's repaying the money borrowed, for there is no remedy 
for him to recover the money back again, and therefore in 

ſuch caſe his teſtimony is received: but then a queſtion has 
been raiſed, whether he himſelf will be admitted to prove 
that he has repaid the money; and it was decided in the 
following caſe that he might, | | 
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Benjamin Abrahams had borrowed money from Bum, 2 
wn-broker, for which he pledged ſeyeral jewels with 
im. On the money being paid the jewels were returned, 
but Bunn took uſurious intereſt for the loan. The plaintiff 
being informed of this, brought an action for the uſury 
againſt Bunn : and as there was no perſoh who could prove 
the tranſaction but Benjamin Abrahams, the borrower of the 

Money, it was objected that he could not be a competent wit- 
neſs, unleſs the repayment of the moncy was proved; and 
= he himſelf was not competent to prove the repayment 
of it. HTN | | 

Lord Mansfield. Two reaſons have heen given for uni- 

_ verſally rejecting the teſtimony of the borrower; 1. Becauſe 
it is to be preſumed really his own cauſe, and that the no- 
minal plaintiff is ſet up colourably by him; 2. Becauſe it 
would enable him to avoid his own ſecurities, and diſcharge 

| himſelf of the money borrowed. | 

The firſt reaſon is nw totally expl:ded: for, he is not nn 
preſumed to he the plaintiff in the cauſe. | 
As to the ſecond, the propoſition laid down is too large. 
For, there may be uſury which cannqt affect the debt, or 
avoid the contract. The clauſe that avoids the contract, 
is where the contract is for more than 5]. per cen. But 
if the contract be for only 51. per cent. and the lender after- 
wards takes more, he is liable to be proſecuted for uſury, 
and to pay the penalty, though it does not avoid the con- 
tract. And where it would affect the debt, it may have 
been paid. | CRE. 
All the other caſes are looſe notes of ſa ings, or opinions 
at niſi prius ; general aſſertions, general inferences, without 
particulars, without arguments, without conſideration, 
without any ſtate of plcadings or facts. 1 
This queſtion having now come before the Court,At 33 
neceſſary to conſider it with accuracy and preciſion, 
The objection ts the competence of the witneſs can only 
be ſupported by arguing, either © that the event of this 
penal proſecution in favour of the plaintiff will ove Oe 


N 5 
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bond affurance or contract of the witneſs, and diſcharge 

him from the debt; or, that this cauſe turns upon the 
ſame points and tranſactions which, if proved in another * 

cauſe, would avoid the ſame.” ' Care PEAT tx 
The foundation fails in both 1 FETIOK : and the con- 
ſequence would not follow in the laſt, if the premiſes were 
nue. 5 : | 
No contract or aſſurance appears here, for uſury; or ſo 
much as to repay the money. And if there was, the reco- 
very of the penalty upon this information would not affect 
the contract. The judgment of this action could not be 
giyen in evidence in an action for the debt; though the va- 
lidity of the contract depended upon the ſame grounds as the 
information. That might indeed be a prejudice, influence 
or bias upon the mind of the witneſs, and go to his credit; 
but not an actual intereſt, to go to his competence. — _- 

This diſtinction has not been ſufficiently attended to, at 
nf prius: the caſes are contradictory; and it is impoſſible 
to reconcile them. | "1101 

The great deference to Lord Chief Juſtice Ho{'s opinion 
made the caſe of The King againſt I hiting, to be followed 
for ſome time: nay, Lord Hardwicks implicitly followed 
it in that of The King againſt Nunez. LCN: 

At that time there were many caſes both ways; a ſtring 
of both ſorts ; (and among the reſt Watt's caſe, © that in 
torgery, perjury, or uſury, the party grieved ſhall not be 
admitted as a witneſs, becauſe he may receive a conſequen- 
tial advantage from the verdi& ;”” and Parris's caſe, Yentr. 
49, where ſuch a witneſs was admitted :) none of theſe caſes 
were conſidered or looked into. | {9 

But fince the caſe of YYhiting and the caſe of Nunez, there 
has been great light thrown upon the diſtinction between 
ment, which affects the competence of a witneſs ; and influence, 
Vhich goes only to his credit. There have been the argu- 
ments and judgments in the caſe of Rex againſt Bray, mayor 
of Fintagal, where Lord Hardwicke ſhook the authority of 
Rex againſt Whiting ; which he there, in effect, contradicta, 
(though with guarded decency of expreſſion) notwithſtand. 
* having before followed it, in the caſe of Nunez. i 

nen came the caſe of The Eaſt India Cs _ againſt 
C0. There was alſo a caſe of Baile againſt Mil, (about 
ue proof of a will,) before the delegates: who were equally 
, Mad, „Whether the objection ſhould go to the competence 
"7 :7ea:t of the only witneſs who proved a codicil ſubſequent 

va ſccond will, ſetting up again the firſt will;“ and there- 
te no ſentence was given. Thereupon a commiſſion of 
| 5 adjuncts 


* 
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| being one) held * that it went only to the credit: and ſen. 


tion being the ſame with a civil cauſe, in which the witneſs 


exceptions.) 


s iſſued: majority of whom (Mr. Juſtiee Do 


o 
o 


tence was given for the firſt will. Upon a petition for 2 
commiſſion to review, it was fully argued : and Lord Hani. 
wicke,, on the 15th of Fanuary, 1744, gave a ſolid opinion 
with the majority of the adjuncts, That the witneſs hay. 
ing adminiſtered under the firſt will as agent to the executor, 
or as executor ge fn tort, and being liable to actions, the ob. 
jection went only to the credit, not to the competency.” 

The ſolemn diſcuſſion of theſe three caſes drew the line 
between intereſt, which goes to competence ; and influence, 
which goes to the credit, more clearly than had been before 
underitood. | 

It eſtabliſhed a rule, © that where the matter was du, 
ful, the objection ſhould go to the crediſ. 9 - 

It eſtabliſhed, ** that the queſtion in a criminal proſecu- 


was intereſted, went generally to the credit ; unleſs the judy. 
ment in the proſecution, where he was à witneſs, could be 
given in evidence in the cauſe where he was intereſted,” [ 
tay generally; (becauſe all rules of evidence admit of 


After theſe caſes in that of Rex againſt Broughton in 1745, 
Lord Chief Juſtice Lee over-ruled the three caſes of ker 
againſt /Yh:iting, Rex againſt Nunez, and Rex againſt Ell: 
which opinion of his has been followed ſince, and ap- 

roved. 1 | 

There has been a remarkable caſe ſince I left the bar, in 
Trinity Term 32 and 33 G. 2. Bartlett againſt Pickerſgil. 
The defendant bought an eſtate for the plaintiff : there was 


no writing, nor was any part of the money paid by the 
plaintiff. The defendant articled in| his own name, and 
refuſed to convey; and by his anſwer denied any truſt I 
Parol evidence was rejected, and the bill diſmiſſed. The 0 
defendant afterwards was indicted for perjury; tried it f 
York, and convicted upon the evidence of the plaintiff, con. c 
firmed by circumſtances and the defendant's declarations. an 
The plaintiff then petitioned for a ſupplemental bill in ia. it! 
ture of a bill of review]; ſtating this conviction: but the an 
petition was diſmitſed, becauſe the conviction was not ei. 8 
. dence, 22d November, 1702. „ 7 
This reaſoning ſhews too, that, if it was neceſſary, the © 
witneſs was competent to be heard, as to the debt being 5 | 
paid: the recovery could not be evidence. What-he (wo! [, 
could not be ęvidenec in an action for the debt. Ther 5 
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There is no danger of perjury, from ng 
defendant Bunn may produce the ſecurity, an 

[f {as here) it is the caſe of a pawn, the wit 
ſwear againſt his own intereſt to ſwear untrul. 


the debt 1s paid : for, unleſs the pledge be redeemed, it 
2 ſatisfaction. 4 


* 


eontradict or ſupport his teſtimony. | 
But if it be neceflary to prove payment, and the party 


By giving a Borrower bad Bulls. 


THIS like the laſt is not an evaſion of the ſtatute but is 
2 mode of impoſition in tranſactions of this ſort, that 
| ought to be naticed. An impoſition of this kind is in ge- 
neral the fault of the borrower, but there are caſes in 
which he may be deceived by the receipt of bills, which 
bear every appearance of being good. For inſtance, if a 
bill be originally founded on an uſurious conſideration it 
Is void: now though it be accepted by a rent per- 
ſon, by which it has credit to be put in a ſtate of nego-. 
ciation : yet in whoſever hands this bill goes, even if in an in- 
dorſer's hands who was ignorant of the uſurious tranſaction, 
and who has given full and valuable conlideration for it, yet 
it is void and the acceptor of the bill is not bound wo pay it, 
and the innocent indorſee or holder of the note has no 
remedy but againit the perſon from whom he received it. In 
deciding on a caſe of this kind (Lowe v. Haller, 2 Deouglaſs 
ke.) Lord Mansfield ſaid, We have conſidered the caſe 
very attentively, and I own with a great leaning and with 
on my part, that the law ſhould turn out in favour. of 

(the innocent indorſce), but the words of the act are 

too trong. Beſides we cannot get over the caſe on the 
ſlagute againſt gaming, whigh ſtands on the ſame graund, 

| | | T0 
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ſect. 1. which ſays, That all notes, where the whole or 


it of ſome uſe to the lender, if he can pay his own debts 


2 Stranges Reports, 1155. 


the obſervation of Lord Mansfield abovementioned, viz. «It 
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+ inftances in which private muſt gize 
way to public convenience. It is leſs miſchievous, that the 
law ſhould be as it is in reſpe& to bills and notes, than 
other ſecurities ; becauſe they are generally payable in a 
ſort. time, ſo that the indorſee has an early opportunity of 
yeewrring to the indorſer, if he cannot recover upon the 
bill :” and judgment was given againſt the holder of the bill, 
Ihe caſe on the ſtatute againſt gaming, alluded to by Lord 
Mansfield, as ſtanding on the ſame, ground as the above; was 
as follows : SEE | 

© Fobn Church advanced money to Bampton, knowing it to 
be for the purpoſe of gaming with: Hampion gave Church 
þis notes fe this money, and Church indorſed them over 
to the | emmys Bmrwyer, for a full and valuable conſiden- 
tion. Bowyer himſelf was intirely ignorant that the money 
had been lent for the purpoſe of gaming and he now brought 
this action on the note againſt Bamptay the drawer to re- 
cover the money. 2 

VU Upon this a queſtion aroſe upon the ſtatute 9 Anne, c. 14. 


any part of the conſideration, is money knowingly lent for 
aming, ſhall be void to all intents and purpoſes what- 
oever,” whether the plaintiff could maintain this aQion 
againſt the defendant. And after two arguments the 
Court were of opinion he could not; for it is making 


with it: and it will be a means to evade the act, it being 
ſo very difficult to prove notice on an indorſee. And 
though it will be ſome inconvenience to an innocent man, 
yet that will not be a balance to thoſe on the ether fide. 
And the plaintiff is not without remedy, for he may ſue 
Church on his indorſement. Bowyer againſt Bampton, K. B. 


It appears therefore that the innocent indorſee of a gaming 
note can maintain no action for the money againſt the drav- 
er, and conſequently the ſame advantage may be taken, 
as in the inſtance of an uſurious note. It is however 
obſervable that the aſſignee of a bond for valuable con- 
fideration, is not in the ſame predicament as the indorſee 
of a note, on the ground of uſury, &c. there ſeems to be an in- 
conſiſtency of principle therefore, not ſufficiently excuſed by 


is leſs miſchicvous that the law ſhould be as it is in te. 
ſpect to bills and notes than other ſccurities, becauſe they 
are generally payabic in a ſhort time, {> that the indorte *s 


* | 
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an early opportunity of recurring to the indorſer. The 
| = a Qing the —— of a bond was as follows 24 0:48 
Jarnes was indebted to Alder upon an uſurious contract 
on a bond, and Alder being indebted to Ellis transferred the 
debt to Ellis, and Marnes became bound for the ſame uſu. 
ſious debt to Ellis, whoſe debt was juſt and he ignorant of 
the uſury. Ellis fues Warnes on this bond, who pleads the 
ulurious contract between him and Alder: and the queſtion 
was whether Ellis could recover ? ; l 
The Court held that he could, and ſaid as it was aſſigned 
to him for a juſt and true debt, and he not privy to any 
corrupt agreement between Alder and Harnes ; it is not rea- 
fonable he ſhould be delayed of his debt: for as on the 
one ſide, it m_ be ſaid to be the means to defraud the 
ſtatute ; ſo on the 
2 true creditor, when he ſhall take ſecurity by bond, with 
ſureties for his money, if it ſhould be examined whether 
there were any _— agreement between his creditor, and 
his ſureties, of which it cannot be preſumed he has any 
knowledge ; and it would be a means to draw in queſtion 
every debt, and to puniſh one who is not 2 to any cor- 
rupt agreement. It was thereon adjudged for the plaintiff 
Elis. Ellis v. Warnes, Crok. Fac. 3g. 1003. h FF 
HAVING ſaid thus much with reſpec to tranſactions of an 
uſurious nature, and which as ſuch come under the correc- 
tion of the act of parliament ; we will now proceed to thoſe 
tranſactions which although in point of law are not uſy- 
rious, are yet attended with ſuch circumſtances of uncon- 
ſcionable impoſition and oppreſſion, and of undue advan- 
tage of neceſſity and diſtreſs, that a Court of equity will 
interfere and 9 the party impoſed on. . | 
y the preceding pages we may obſerve the care of the le- 
— in fixing certain limits to the profits of the money- 
ender, and the ſolicitude of our courts of juſtice, in 
preventing every attempt to go beyond them. It was 
toxever impoſſible that the legiſlature could guard againſt 
impoſition in the numberleſs caſes in which opportunities of 
practiſing it occur, The citabliſhment of intereſt at five 
, cent, can only be proper or juſt, in thoſe caſes where 
the lender is in no hazard of ſoſing his principal: but 
When that hazard exiſts, the profits to the lender muſt —_ . 
u proportion to ſuch hazard: every caſe furniſhes new ei- 
cumſtanees: and as no poſitive ſyſtem of law could be made 
v regulate the terms of cvery bargain ; our legal conſti- 
"on has given to the Court of Chancery, a juriſdiddion 
"cr theſe caſes which the ſtatute of uſury docs not affect, 


other ſide, it may be greater miſchief to 
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and which afford the beſt e to impoſiti 
and extortion to prey on the neceſſities, diſtreſſes, ar 1. 
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Of unconſcionable Bargains with Heirs, 
THE firſt inſtances of this ſpecies of impoſition are that, 
in which young heirs in expectation |of fortunes on the 
death of their anceſtors, have been induced, in order to 
ſupply their preſent neceſſities or extrayagancies, to borrow 
-money, and to enter into contracts te pay the fame with 
exorbitant increaſe when they come into the poſſeſſion of 
their fortuncs. As the money-lender in ſuch caſes is to 
loſe the mbney lent in caſe of the death of the heir be. 
fore the contingency happens, which gives him the poxer 
of repayment, the ſtatute of uſury cannot therefore affec 
a bargain of this nature, except under circumſtances men. 
"tioned before; for five per cent. would by no means be 
an adequate compenſation for the riſque the lender 
runs. Ihe tenms of the contract therefore are left free and 
open to the parties, ſubject however to the juriſdiction of 
the Court of Chancery, which has a |power. of reſcinding 
ſuch contracts wherever there are any circumſtances of u- 
conſeionable impoſition or extortion. 
All the caſcs on this ſubject are governed by their oun 
particular circumſtances, and therefort they afford but fen 
general principles by which we may be enabled to decide 
with certainty on caſes of a ſimilar nature; the moſt con. 
venient mode therefore for the compiler, and perhaps the 
beſt for the reader, is merely to ſtate ſome caſes on the ſub- 
ject, leaving it to himſelf to extract principles where they 
are to be found, or to judge by analogy where they are not 
to be found. : 
An heir is always favoured by the law, and there ſeems 1 
greater latitude of relief adopted by Courts of equity to- 
wards an heir, than towards others in caſes of impoſition; 
in general all unconſcionable bargains with hcirs during 
their anceſtors lives, will be ſet aſide by a Court of Chan- 

Sery. | | 


Nott was entitled after the death of his father Sir Th:na 
Nett, to a houſe at Richmond in Surry, which, if in poſſcſlion 
was worth about 8ool. but being caſt off by his father, and 

+ deſtitute of all means of livelihood; he treated with 11 
and tor gol. paid him in moncy, and zol. a year ſecurc 0 
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MONEY-LENDING. _ _ 


him during the joint lives of him and his- father,' he con- 
veyed bolutely to Hill all his title to the houſe. 


1 | ' 
Ns father lived ten years after this bargain,” when Nj 
applied to the Court of Chancery to be relieved againſt his 


conveyance of this houſe. 


Lord Chancellor 7efferies ſaid, that Hill's purchaſe was 


an unrighteous bargain, and decreed that Nett might redeem 
it, Nat v. Hill, Vernon's Reports, 197. 1683. 


Berney being a young man, and in expectation of a great 
eſtate, in caſe he ſurvived his father, and being confined to 
2 very narrow allowance, he borrowed of Pit 20001. for 
5oool. within a month after 


- 


which he bound himſelf to 


a 
his father's death, but in enk be did not ſurvive his father 


no money was to be paid, and Pitt was to loſe his 20091; 
Berney's Laber died in January 1679, and he then applied to 
the Court of Chancery to be relicved from the payment of 
the 5000l. on payment of 2000]. and intereſt, and this ap: 
1 he founded on the advantage taken of his diltrelles 
R ; 2 bx 
1 behalf of Pitt it was argued, that as he run the riſk 
of loſing his 2000l. altogether, by the father's dying before 
the ſon; and that as the money was really and bana fide 
lent, and not in wares, to be ſold at an under value; he was 
entitled to the 50001. | | „ i AR tad 

On the other hand it was argued that this was an uncon- 
ſeionable bargain, and that in ſuch-caſe there was no true 
difference between the loan of. money or wares, and that the 
expreſſing that Pitt was to loſe his whole money in caſe 
the father ſurvived the ſon, was uſeleſs, becauſe had that 


happened the money would of courſe have been loſt, and the 


expreſſing it made the bargain worſe, as being done to 
colour a bargain which to Pit himſelf appeared uncon- 
ſeionable. | | | 

Lord Chancellor Fefferies decreed in favour of Berng 


merely in reſpect of the unconſeionableneſs of the bargain, 


and that he ſhould pay only the 20001. and intereſt. | 
It appears from the regiſter's book that there were two 
hearings in the above cauſe, the firſt before Lord Netting- 
bam, who did not relieve, the conſcquence of which was 
that Berney had. been conſtrained 
rehearing before Lord Feffries he diſcharged Lord Netting- 
ham's decree, and ordered Pitt to refund all he had received 
beyond the 20001. originally lent and the intereſt, and -alſo 


with intereſt from the time Pitt reccived it. Berncy v. Pitt, 


2 lernen 's Reports, x4. 1686. 


3 Pric⸗ 


to pay Put 53g0l- but on a 
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Price being an exchange-man for many years had pri«, 
tiſed upon young — ſelling t — at one, 
gant values, and to be paid five for one, and more upon the 
death of their fathers, and had in that manner obtained 

from Mr. Bill and two other young gentlemen, that were 
Heirs to good eſtates, ſeveral ſecurities, wherein they wee 
bound ſeverally and jointly in 4000]. for payment of great 
ſums of money. | 

Bill applied to Chancery for relief, and the Court decreed 
his ſecurity to be delivered up on payment of what Price 
really and bona fide paid to him alone, and for his own proper 
uſe. Bill v. Price, 1 Vermn's Reports, 467. 1687. 


Twiſletm having married a wife with a ſmall portion, 
thereby incurred his father's diſpleaſure, but upon the wite'y 
father advancing 5ool. for her portion, his father made a 

rtionable ſettlement, and received the ſon and his wife 

into his houſe. | 
Afterwards, one Griffith, who had been an attorney, (but 
had left off practiſing for a confiderable time) took upon 
him to adviſe and direct Tw:i/eton in every thing, and pro- 
feſſed great friendſhip for him; and after his father was re- 
conciled to him, Tuiſſelon being in debt, was deſirous to ſell 
to his father the reverſion of an eſtate, which his father 
held for life, and to which he was entitled in tail if he 
ſurvived his father. His father propoſed giving him 1000]. 
for the ſame, Griffith the attorney by letter diſſuaded him 
from it, declaring that this was not enough. 

In about a year afterward however, when Tviſetm's 
father was ancient and fickly, and in yery declining life, 
Griffith himſelf bought this reverſion of Twiſeten for 10501. 
when the eſtate was worth 1501. per annum; and Tewiſletin 
was at that time thirty-four years of age, and had a child 
about ten years old, who was inheritable to the intail; 

| Twiſleton by fine conveyed this reverſion to Griffith in fee. 

In about two years time Twiſleton's| father died, and 
Twiſleton now applied to Chancery to ſet aſide this con- 
veyance. i N Ps 

It was argued for Griffith, that there was no fraud in ob- 
taining this conveyance ; that Griffith! ran a hazard in 
loſing his 1050l. in caſe Twiſleten had died without iſſue, 
in the father's life-time ; and it appeared, that Twieton 
himſelf bought a commiſſion to go into the army; andti 
child, being about ten years old, was ſubject to many dif 
eaſes, that might take him off, as the ſmall-pox, &c. 
as Griffith run the hazard, ſo he ought to have the 
thereof; that if ſuch a tranſaction as this were liable - 


> 
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be almoſt impracticable for an heir ever to ſell a, reverſion ; 


. 


aſide merely becauſe it turned out a good bargain. 


But Lord Chancellor Cowper decreed relief upon ayme 


vas juſt; and that there was the 
lament to reverſe it. 


His Lordſhip added, he ſaw nic ob- 
jection, that at this rate, an heif By could 
not ſell a reverſion ; this might cir to goghome, 
and ſubmit to his father, or to bi Jl nF'indure 
ſome hardſhips, and in the mean Age, h pw wiſtr, 
and be reclaimed. NJ 


pa, intereſt, and full coſts; I mean liberal coſts. Twiſleton 
\. Griffths, 1 Peere Williams' Reports, 310. 1716. 


vir Jahn Barnardiſton, being entitled to eſtates after the 
death of his uncle, without iſſue male, worth 300l. a year, 
called Rattan Magna and Rattan Parva, in Sufelk, and bein 
n diſtreſſed circumſtances, conveyed his title to theſe 
tlates to Lingood, his heirs and aſſigns for ever, for 300l. 
my: and Sir Fohn gave Lingoad a bond in penalty of 
|. for the performance of this agreement. After the 
kerth of his uncle, he applied to the Court of Chancery to 
* relieved againſt this bargain, as being unconſcionable an. 
Mithout a proper conſideration. 
he Lord Chancc!lor ſaid, That the parties were not 


Autely ſure whether the eſtate conſiſted of one or two 


; H h manors; 


be impeached afterwards in a Court of eq ity, it would 


and that a purchaſe, if fairly made, was not to be ſet 


Wherefore let T wiſleton be relieved on payment of rinel- 


— —— — 
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manors ; ſo that . the nephew did not know for cer: 
tain what he had ſold,” nor Lingood what he purchaſed: 

and taking it in the faireſt light, the Court ought not to 
ſanction a bargain made intirely in the dark. 

This being the caſe, I cannot think of leaving dir 
Job at Lingood's mercy, to put a judgment of 6000l. in 

uit, which he compelled, or rather drew Sir John to ive 
at the time of agreement, as a ſecurity for the — 

mance of it. . 8 

I am of opinion, therefore, upon the circumſtances of 
this caſe, it is juſt in the Court to ſet the thing right 
for the benefit of all parties: and in the firſt place I muſt 
relieve Sir hn Barnardiſton: and for this purpoſe do de. 
eree that the bond and judgment ſhall ſtand as a ſecurity 
only for Lingood's principal, intereſt and coſts, and ny 
farther, | . 

For without doubt, there are all the. material ingre- 
dients in this caſe, to ſet aſide the agreement as a catch. 
ing bargain, againſt à neceſſitous and improvident heir. 

he very advancing money in ſuch ſmall ſums, as has 
been done in the preſent caſe, as three guineas, fix gui- 
neas, &c, ſhew Sir Fohn Barnardiſton to be in the utmoſt 
diſtreſs; and as to the hazard that Lingood run of it's 
being a loſing bargain, it is a circumſtance in common 
only with all perſons who are dealers in this way, and it 
this had been a reaſon for carrying ſuch an agreement 
into execution, there never would have been any of them 
ſet aſide; but what the Court is guided by, in all. theſe 
caſes is, the taking an undue advantage of an heir's being 
in diſtreſs and neceſſitous circumſtances ; and this is the 
principal ground of theſe decrees, | 

Here is no more than 3ool. given far an eſtate of 3ool. 
year, which is but one year's purchaſe of a w__ that 
was to fall in at the death of a perſon who wi turned 
of fifty, and not likely to marry, ſoſ that the hazard tle 
contracting party run was very ſmall. * 

The conveyance is dated on the 6th of January, 103 
and the firſt receipt Sir Ihn gave, which was for fiftce 
guineas, was but the May before, 1 recited . 
in part of payment for the reverſion of Ratten Magna: 
Ratton Param, 10l. in another, 61. 6s. in another, and 20. 
in another receipt, and ſo on, and all of them recil fir 
be in part of purehaſe- money, and if this had been a fa 
tranſaddion, the Court would have detrced Sir Jahn to con- 
yey on ſuch receipts. | But 


MONEY-LENDING. * 
But can this be ſaid to be a fair way of purchaſing 
eſtates, to furniſh a young heir with — from hand to 


mouth, and barely enough to buy him nece 
time of his anceſtors. 


% 


before that this Court always extended their relief in 
ſuch caſes, and with the greateſt juſtice in the world, for 


were, to the prejudice an 
perſons, and the ruin of families. Sir John Barnardi/ton 
v. Lingoed, 2 Atkins Reports, 133. 1740. 1 8 


Jun Spencer, in 1738, being poſſeſſed of an income of 


debt to the amount of 20,000]. to ſeveral perſons, moſtly 
tradeſmen, by whom he was preſſed, and which he was 


deſirous to pay off, ane jy 6 to borrow money and par- 


xell-grounded expectation of an increaſe of fortune on the 
death of his grandmother, the ducheſs of Marlborough, if 
he ſurvived her, he reſolved to contract thereon. He was 
above thirty ; originally of an hale conſtitution, but im- 

paired ; and although afterwards he lived more regularly, 

yet he was addicted to ſeveral habits prejudicial to his 

health, which he could not leave off. She was ſeventy- 
eight, of a good conſtitution for her age; and careful of 
her health, He ſent to market a propoſal, which he ſup- 

poſed, would eafily meet with a 1 as it was na- 

tural to expect in common cou 

ſhould die firſt, though ſhe was a good old life, and he 

but a bad young one. The propoſal was that if any body 

would lend him 5o0ool. he would oblige himſelf to pay 
10,000]. at or ſoon after the death of his grandmother, if 

ie ſurvived her, but to be totally loſt if ſhe ſurvived him: 

us was rejected by ſeveral knowing perſons as not ſuf- 
Kiently advantageous ; as it was at firſt by Sir Abrahum 


F.. a tn 


©0ool. conditioned to pay 10,0001. was given on theſe 
ms. She lived fix years and three months; and he ſur- 
ed her one year and eight months. Upon her death, it 
0 not clearly appear, who made the firſt a pliexcion, 
ether Sir Abraham Fanſſen for his money, or 3 n Spencer 
delay of payment, as he might not be able immediately 
Riſe 10,0001. although by the event he came by a great 
nual eſtate ; but it was clear, that as (agn as it was 

Hh 2 propoſed 


ries in the life- 


As to the hazard which the purchaſer run, I have ſal | 


the ſake of the public, to Ve people, gaming; as ie * 
damage of young improvident 


rocol. per annum. and of a perſonal eſtate in plate, jewels - 
and furniture, to a great value, and having contracted a 


ticularly the ſum of 5oool. for that purpoſe. As he had a 


e, that his grandmother 


ſalſn; but afterwards accepted by him; and a bond of 


1 

| 

! 

i 

on 

{ 
\ 

| 
{ 
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2 by Sir Abraham Fanfſen to John Spencer, he con- 
N 


ted to do it; and near two months after the contingeney 
happened, be executed a bond in the penalty of 20, oooi. 
conditioned for the abſolute payment of 10, oool. at or before 

, . Abril following; and executed alſo a warrant of attorn 
for confeſſing judgment thereon ; which was afterwards en- 
tered. John Spencer in 1745, at different times paid two ſe- 
; veral ſums of 10001. each in part of this debt; and expr;ſid 
FDi.imſelf ſeveral times ſatisfied with the conduct of Sir {hrs 
By ham FJanſſen; and that he ſbould be paid his whole demand as ſun 


as poſſible. | | | | 

2 Spencer died, leaving the earl of Cheſterfield, among 
others, one of his executors. Sir Abraham Fanſſen bei 
about to proceed at law againſt them for| the recovery 
the remainder of his monev, when Spencer's executors ap- 
plied to the Court of Chancery for an injunction, to prevent 
their procecding at law, and alſo to relicye Spencer's eſtate 
from the bond for 10,0001. on payment of 5000]. the ſum 
originally lent, with intereſt. 

This cafe was argued by counſcl, at great length, before 
the Lord Chancellor Hardwicke, Lord Chief Juſtice Le, Sir 
John Strange, Maſter of the. Rolls, and Mr. Juſtice Burt, 
whom the Lord Chancellor called in to his aſſiſtance; and 
on the 4th of February 1750, the Court gave judgment 2 
follows : | x h 
Mr. Juſtice Burnett. The counſel for the executors in thus 
caſc have principally infiſted upon three things: 

-{ uſt. That the original contract between Spencer and Sir 
Abraham is uſurious, contrary to the ſtatute, as being 2 
ou premium than the law allowed, and if ſo the nen 
ſecurity, viz. the bond given by Spencer after the death of his 
grandmother, will fall to the ground as well as the contra 
itſelf. 2. That, if not uſurious, it is ſo unreaſonable an 
advantage taken of neceſſity and future expectancy, as the 
Court is warranted to relieve againſt, as an unconſcionable 
bargain. 3. That if the Court is warranted to reliew 
againſt this, the new ſecurity will be conſidered as à c 
tinuance of the fame oppreſſion, and ſtand in the ſame lig 
though entered into after the event. 
- The other tide inſiſt, in behalf of Sir Abraham, that tte 
original contract is a mere contingent bargain, and col 
quently not within either the intent or words of any ftatul 
there are no circumſtances'of a deſtitute heir ſeduced fe 
| Parental government; no practice, fraud or ſurprilc: 2 
that the bargain is equal, taking into conſideration the ! 
man of the principal tum: and fore the Court 15 le 
55 5 2 2. | * of +4 warran 
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MONEY-LENDING. | 453 
marranted to relieve even on the foot of the original bar- 
gain. But ſuppoſing the Court would relieve on that, yet 
there is no precedent (but to the contrary) of relief when 
the party has taken on himſelf to be a judge of the equity of 
the contract, and confirms it with his eves open. 

As to the firſt point, whether the loan of g, oool. to be 
paid 10,000], on the death of the ducheſs if he ſurvived 
her, but nothing if he died before her, is uſurious, or a 
mere caſual contingent bargain, After ſtating his reaſons at 
length, for which, (vide ante p. 41 7), he concluded that it was 
not uſurious: he then proceeded, 14 55 2-719 

The next point is, ſuppoſing it not a contract within the 
ſtatute of uſury, whether it is not ſuch an unconſcionable 
bargain obtained on an expectant upon his expectaney, as 
the Court is warranted on precedents to relieve on payin 
the ſum advanced with intereſt from the time of advancing? 
If it was neceſſary to give an opinion upon this, I own I 
mould have great difficulty. On one hand I ſhould appre- 
hend, it would be too large to ſay, in no caſe an heir and ex- 
pectant could borrow money on his expectaney: and yet to 
let him borrow without . any advantage to the lender ſeems 
to put him under difficulties; fathers being frequently cloſe- 
handed, though liberal enough at their death: fo that an 
heir, if hindered of ſupporting himſelf by theſe means, 
might ſtarve in the deſart within view of the land of C. 
nan, On the other hand I ſhould dread the conſequence to 
give the ſanRion of this Court to future bargains. Lord 
Gufer ſtates the inconveniencies of a ſanction, which had 
been given. I am ſure it is a point of that conſequence to 
the welfare of mankind, that without neceſſity no Court 
will give an opinion, of which an ill uſe may be made. For 
Spencer's executors it is inſiſted, that there have been many 
contracts, not illegal or iniquitous in ſome circumſtances, 
but from the univerſal ill tendency on the prejudice to the 
Public have always been ſet aſide in this Court ; inſtances 
of which were in marriage brokage bonds, and other con- 
tracts of like nature; and that the ill tendency of heirs 
contracting with ſtrangers to furniſh their wants, 1s to make 
them quit a regular tamily life and dependency, to with- 
draw from advice and counſel of friends, and to have youth 
ſupplied with means of gratifying their paſſions, and the 

ringing people together on the worſt principle, on which 
men may contract, avarice on one fide, and a craving ap» 
beute on the other. The greedineſs of gain can be the only 
principle on which a ſtranger can furniſh a ſtranger; and 
thc occaſion of applying to a ſtranger is, becauſe the wants 
| | are 
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are ſuch as he would not reveal to his ly, which tends. 
to a delufion in what is of general concern, the proviſion for 

ſterity. A man may be giving his eſtate to a money. 
ender inſtead of the perſon intended; and every diſguiſing 
the truth from a man who has a right to the truth, is 
wrong, and ought not to be encouraged; and by this delu- 
ſion he gives his eſtate to ſtrangers, when he thinks he is 
giving to his heir or relations, and when if he had known 
the truth he would have provided for that heir or thoſe re. 
lations, ſo as to prevent the beggaring himſelf. This has been 
I Irs; and the Court has 
are, where there is 
expreſs proof of groſs practice or actual impoſition : from 
thence it went to caſes, where on the face of the contract it 
was fo groſs and unreaſonable a contract between the par- 
ties, the Court, in preſuming a man would not enter into 
it but by impoſition, has relieved ; of which one cafe among 
many, Nett againſt Hill; as the miſchief increaſes the 

ourt has extended its remedy. Where the bargain 
is fo Iucrative, and the perſon in neceſſity, ſo that the 
judgment of the Court has been, that neceſſity alone 
could induce to make that contract, there has been 
relief; the firſt caſe of which kind is Berney againſt Pitt, a 
very remarkable caſe, and a ſtronger |there could not be. 
It is ſtated alſo by Lord Cnuper in Twil ton v. Griffith, 1 Wil. 
310, where were marks enough of impoſition to warrant re- 
lieving on that foot: but he choſe to eſtabliſh it on the ge- 
neral principle and Lord Jefferys's decree, not on the parti- 
cular circumſtances of the caſe ; and he ſeems to rejoice in 
the conſequence, that this would put a difficulty on an hair 
to borrow upon his expectancy. The laſt caſe is Curwy 
againſt Milner, 3 Mil. 293, where Lord King decreed relief; 
but ſaid, if it was new, he would not have gone ſo far, 
where ſuch a contract was fair, and done with eyes open; 


ſaw no difference between an eſtate ſettled on an heir on his 
father's death, and an expectancy of perſonal eſtate at the 
death of a relation; it is the ſame kind of expectaney, that 
tempts to theſe kinds of bargains, and the influence the 
ſame. On the other hand it is inſiſted, none of the part!- 
cular caſes cited come within the circumſtances of this: 
that all thoſe of frauds, practice, or impoſition, are out d 
the caſe ; it being a bargain ſent to market by the borrouci, 
and the terms his own: no deſtitute heir under parent: 
government; having a great perſonal eſtate, and lo not in 
the cixcumſtances of the party ſceking relief in other _ 


# 
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- baroain being different, the riſk being different; and 
— 5 in all its eireumſtances, ſo equitable, that if the 
Court ſhould enter into a nice examination of the propor- 
tion and riſk, it would appear, that Sir Abrabam Fanſſen 
would have been out of pocket if the grandmother had 
lived a little longer : that this Court will not lay down a 
principle in general, that an heir or expectant may not con- 
tract on his expectaney: that there have been inſtances, 
where ſuch contracts have been carried into execution, as 
Hebſm againſt Trevor, and Whitfield againſt Fauſſet ; that it is 
a ſufficient terror to ſuch contractors, that they are always 
liable to the examination of this Court: and that they can 
never ſtand but upon the reaſonableneſs and juſtice of the 
contract; which will reſtrain one kind of men from prey- 
ing upon the follies of another. Theſe are the arguments 
on both ſides, and there would be danger and difficulty in 
giving an opinion on either: but there is no neceſſity for 
it; that being taken away by Mr. Spencer himſelf; who has 
made himſelf the judge, by voluntarily confirming the con- 
tract and giving a new ſecurity. Vide poſt. | 

Sir John Strange, Maſter of the Rolls, on the ſame queſ- 
tion ſaid, What I ſhall offer, will be grounded entirely on 
what was done by Mr. Spencer after the death of the duch- 
eſs, was I to ſuppoſe for argument's ſake, Spencer's eſtate 
vas entitled to the relief prayed by his executors, I ſhall 
offer nothing as a determination of that branch of the 
caſe; though it may not be improper to throw out ſome- 
thing in general. 1 ſee no reaſon to quarrel with the prin- 
cipal caſes cited as the ground for the interpoſition of a 
Court of equity: on the contrary I cannot help declaring, I 
concur with thoſe determinations, and do not mean in the 
leaſt to abate the force of them. In the preſent caſe there 
xe certainly many circumſtances, that caſt a favourable 
light on Sir Abrabam Fanſſen's part of the tranſaction, He 
does not appear to bt a perſon having an intent of fraud. 
The ſcheme moved not from him, but from Mr. Spencer; 
an whoſe own terms the money was advanced without any 
haggling on the part of Sir Abrabam Fanſſm, after it was re- 
fulcd by others as not a deſirable contract on the calculation 
of chances, Not that the hands of the Court are tied up 
from relief from the want of fraud and impoſition ; I have 
w jealouſy of any thing of that in this caſe: yet caſes 
may be, wherein this Court would interpoſe to prevent im- 
Provident perſons from ſpending or ruining their eſtates, be- 
lure they come to them, though no proof of actual fraud or 
Wpolition: which is agreeable to the ſaying of Lord Fef- 


ferys - 
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s in Berney againſt Pitt. So was it confidered in Twit, 
7 Ge, and in Curuyn verſus Milner. The — 
ceſſity muſt be ſeen by every wiſe and conſiderate perſon. 
The. Courts keep a ftrict hand over |thefe agreements: 
which indeed mutt ſtand upon their own particular circum, 
ſtances; and perhaps it is not adviſeable to lay down any 

neral rule about them, or more than is neceſſary to the re. 

lief in each particular cafe. | | | 

Lord Chief Juſtice Lee. On this ſecond point I think, 
it will be well worth the confideration of the Court of 
equity, whether they will not interpoſe in caſe of theſe 
hazardous bargains to pay double, ſo as to prevent the 
lender going away with ſuch an exorbitant gain? It is 
difficult to form any general rule, ſo as to meet every caſe 
of this kind, that may happen; but they muſt in general 
be governed by the circumſtances of each caſe: only this 
may be always proper to be attained to, as far as may be, 
to bring all contracts, that are in nature of loans, to that 
mean preſcribed by parliament, that none take more than 
the legal intereſt ; and by caſes ſtated and quoted in Courts 
of equity it appears, they have uſed à ſagacious attention 
to diſcover, whether there is any fraud expreſſed, or from 
the nature of the tranſaction or perſon concerned, any thing 
carrying on the face of it an appearance of impoſition; 
as in the caſe of young heirs, &c. a Court of equity has 
diſabled from taking adventage thereof, and interpoſed to 
prevent unconſcionable bargains. That therefore is a mat- 
ter worth the regard of the Court of equity fo as to prevent 
all trade of that. ſort, ſuch as is called eib intereſt, which 
ſeems a malum conuſable at common law, What has been 
done by Mr. Spencer after the death of the ducheſs, pre- 
vents the Court from entering minutely upon the firſt con- 
tract; for any objections thereto are taken away by him. 
ſelf in whoſe place the executors ſtand. The firſt contract 
ſurely might recover ſtrength and be invalidated by the 
intervention of a new caſe, that was fit to create 2 
right. If he was under apprehenſion of his grand. 
mother, when the firſt ſecurity was given, yet they were at 
an end at the laſt. If he was an infant, when he gave the 
firſt bond, the contract would be voidable as to him: but 
if when at full age he gave a new bond, it would be go 
againſt him. In the caſe in Dom 136, called the Macedinias 
decree, it is ſaid, that if any creditor Jent money for a ju 
and reaſonable cauſe ſufticient to ſupport the equity of the 
obligation, it was by a favourable interpolkien of the 
- deerce of the ſenate excepted from the general prohibition 


according to the quality of the uſe, to which the * 
— MW J | 


* 
— — * 
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Sir Abraham Fanſſm has this exception in his fa- 
— uſe of the money being to pay juſt debts to 


the hatred of the creditor, who has made an improper loan, 
t the imputation is taken away: and even in the eaſe of 
a ſon, if the father approves or ratifies the obligation by. 
paying part, or the ſon acquits it himſelf, it eannot be 
revoked ; Dom. 137, 138. But it is faid, that though he 
was not under the ſame difficulty, when he gave this new. 
ſecurity, as at the giving the firſt bond, yet he was a debtor 
then to Sir Abraham — and liable to be called on b 
legal proceedings: but that cannot be a reaſon to ſet aſide 
this deliberate act of Mr. Spencer, againſt whom there was 
then no proceſs, but a readineſs in his creditor to take paper 
ſecurity inſtead of money, which he had a right to do. I rely 
on Curwin and Miner as a ſtronger caſe than this; being a 


party was fully informed of every thing, and under no 
ber that made it good. In Cann v. Cunn, 1 Will. 727. 
ienorant of his right; and that folemn conveyances are not 
opinion. 


** 


nion in this caſe, I muſt take notice, that Lord Chief Juf- 
tice Miles, (who was abſent) has ſignified to me his intire 


and able aſſiſtance, IJ have had in this caſe, has made my 


adviſe to make, the great pains in taking up and conſider- 
ing the er might have excuſed me from ſaying any 
thing. One thing I ought to ſay in the outſet; that if 


ſpared the judges the trouble of this attendance. As three 
ſa; ſomething to each. | | 

tv be valid in law, whether it was contrary to conſcience, 
and to be relieved againſt in this Court upon any head or 
principle in equity? I will allow the prudent example of not 


e'ving any direct and concluſive opinion. As it would be 


beccllary to ſay ſomething upon it. It cannot be ſaid that 


ſuch 
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tradeſmen; for if theſe contracts are to be ſet aſide upon 


deliberate act confirming an unreaſonable bargain when the 
ord Macclesfield ſays, there was no colour to ſet aſide a re- 

leaſe, which the maker had a right to make, and was not 

ligntly to be blown down. I entirely concur therefore in 


Lird Chancellor, Before J proceed to give my own opi- 


concurrence on theſe three points. Next, that the great 


talk extremely eaſy : and as I concur in the decree I am 


could have foreſeen, upon what particular point the judg- _ 
ment of this caſe. would fundamentally turn, I ſhould have 


points have been properly made at the bar, it is neceſſary to 


Atter diſcufling the firſt point as ſtated in page 423, he pro- 
cecded, The ſecond queſtion is, ſuppoſing the firſt contract 


unnecetfary z it is ſafeſt not to do it: yet itt has been made 


9 
| 
| 
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ſuch contracts deſerve to be encouraged, for they generall 
proceed from exceſſive prodigality — dne hand, and => 
tortion on the other; which are v:t;a temporis, and pernicious 
in their conſequences ; and then it is the duty of a Court, 
if it can, to reſtrain them. This Court has an undoubted 
juriſdiction to relieve, againſt every ſpecies of fraud. 
1. Fraud whichis dolus malus, may be actual, ariſing from fas 
and circumſtances of impoſition ; which is the laineſt caſe, 
2, It may be apparent from the intrinſic nature and ſub. 
ject of the bargain itſelf; ſuch as no man in his ſenſes 
and not under deluſion ſhould make on the one hand, and as 
no honeſt and fair man would accept on the other; which 
are incquitable and unconſcientious bargains ; and as ſuch 
even the common law has taken notice ; for which if it would 
not look a little ludicrous might be cited 1 Lev. g. Jams 
v. Morgan. A third kind of fraud is, which may be pre. 
ſumed from the circumſtances and conditions of the par- 
ties contracting: and this goes farther than the rule of the 
laws, which is, that it muſt be proved, not preſumed; 
but it is wiſely eſtabliſhed in this Court| to prevent taking 
ſurreptitious advantage of, the weakneſs or neceſſity of ano- 
ther, which — to do is equally againſt conſcience as 
to take advantage of his ignorance ; a perſon is as . 
unable to judge for himſelf in one as in the other. A fourth 
kind of fraud may be collected and inferred in the conſider- 
ation of this Court from the nature and circumſtances 
of the tranſaction, as being an impoſition and deceit on 
other perſons not parties to the fraudulent agreement. It 
"uy ſound odd, that an agreement may be infected by being 
a deceit on others not parties: but ſuch there are, and 
againſt ſuch there has been relief. Of this kind have been 
marriage-brokage* contracts ; neither of |the parties hercin 
being deceived: but they tend neceſſarily to the deccit of 
the one party to the marriage, or to the parent, or to 
the friend. & in the clandeſtine, private agreement to te. 
turn part of the portion of the wife or proviſion ſtipulated 
for the huſband to the parent or guardian.” In molt of theſe 
caſcs it is done with their eyes open, and knowing what 
they do: but if there is a — therein, the Court holds 
it infected thereby, and relieves. So where a debtor enters 
into a deed of compoſition with his creditors ſor 10s. in the 
pound, or any other rate, attended with a proviſo that all 


creditors executed this within a certain period, it the — 
piriva 


* See peſt, Of procuring of Matches. ' 
> See poſt. Of Impoſitions reſpecling Marriage Portions and Fortunes 
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ivately agrees with one creditor to induce him to fi; 


Ni deed, that he will pay or ſecure him a greater ſum in 
feſpect to his particular ebt: in this there can be no 
particular deceit on the ſide of the debtor, who is party 


thereto, but it tends to the deceit of the other creditors, 
who relied on an equal compoſition, and did it out of 
compaſſion to the þ van his Court therefore relieves 


againſt all ſuch underhand bargains. So of premiums con- 


tracted to be given for preferring or recommending to a pub- 


lic office or employment * : none of the parties are defrauded, 
but the perſons having the legal appointment of theſe offices, 


are or may be deceived thereby; or if any perſon, agreeing 


to take the premium, has authority to appoint the officer, 


it tends to public miſchief by introducing an unworthy ob- 
jet for an unworthy conſideration. Theſe cafes ſhew what 
Courts of equity mean, when they profeſs to go on reaſons 


drawn from public utility, To weaken the force of ſuch. 
reaſons, they have been called political arguments, and 


introducing politics into the decifion of Courts of juſtice. 
This was ſhewing the thing in the light which beſt ſerved 
the argument for Sir Abraham Fanſſen, but far from the 
true one, if the word politics be taken in the common ac- 


country ; of which the adminiſtration of juſtice makes a 
confiderable part; and in this ſenſe it is admitted al- 
ways, To apply this: thus far, and in this ſenſe, is re- 
lief in a Court of equity founded on public utility. Par- 
ticular perſons in contracts ſhall not only tranſact bona fide 
between themſelves, but ſhall not aki 

pect to other 28 who ſtand in ſuch a relation to either 


to be affected by the contract or the conſequence of it; 


and as the reſt of mankind beſides the parties contracting 
are concerned, it is properly ſaid to be governed on public 
uli Ihe laſt head of fraud, on which there has been 
rlief, is that which infects catching bargains with heirs, 
revertioners, or expectants, in the lite of the fathers, &c. 
gainſt which relief always extended. Theſe have been 
xnerally mixed caſes, compounded of all or ſeveral ſpe- 
es of fraud; there being ſometimes proof of actual 
Iraud, which is always deciſive. There is always fraud 
preſumed or inferred from the circumſtances or conditions 
o the parties contracting ; weakneſs on one fide, uſury 
on the other, or extortion or advantage taken of that weak- 


* dee poſt, "Of Buying and Selling Public Offices. 


ceptation : but if in its true original meaning, it compre- - 
bends every thing that concerns the government of - the. 


mala fide in reſ- 


neſs. 
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| nefs, There has been always an appea 

the nature of the bargain; which was the particular 
ground, on which there was relief againſt Pitt; there bei 

no declaration there of any cireumvention, as appears from 

the book, but merely from the intrinfid uneonſeionableneſz 

of the bargain. In moſt of theſe caſes have concurred de. 

ceit and illuſion on other perſons not privy to the fraudu- 

lent agreement: the father, anceſtor, or relation, from whom 

3 was the expectation of the eſtate, has been kept in the dark, 
the heir or expectant has been kept from diſeloſing his cir. 
cumſtances, and reſorting to them for their advice, which 
night have tended to his relief and reformation. This 
mifleads the anceſtor; who has been ſeduced not to leave 
hjs eſtate to his heir and family, but to a ſet of artful 
perſons, who have divided the ſpoil beforehand. Conſider 
which of theſe ſpecies is in the preſent caſe. There is 
no colour of evidence of actual fraud in Sir Abraham 
Fanſſen ; who did not think he was dping any thing im- 
moral or unjuſt : although if the declaration of Mr. Spencer 
can be believed, Sir Abraham Janſſen had a miſgiving, how 
far it could be held good in this Court. But though this 
caſe is clearer of actual fraud than almoſt any that has 
come, yet ſeveral things are inſiſted upon for Mr, n 
Spencer's executors, as neceflity on the one fide and advan- 
tage taken of it on the other: unconſcionableneſs in its nature 
from the terms of paying two for one in caſe of the death 
of an old woman the next weck or day : that there was 
deceit upon her, who was in loco parentis, from whom 
were his great expectations: this however was the thing 
intended. I admit alſo, there are more circumſtances al- 
ledged on the ſide of Sir Abraham Fanfſen to weaken and 
take off, than have concurred in molt cafes of this kind. 
Mr. Spencer was of the age of thirty; poſſeſſed of a great 
eſtate of his own; not weak in mind, but of good ſenſe 
and parts: though in that the witneſſes differ. If it was necel- 
ſary togiveanopinionon this point, I ſhouldconfider the weight 
of theſe objections and the anſwers to them: but as it 15 not. 
I ſhall only conſider the contingeney inſerted, which was the 
eure of the whole. I would not have it thought the inſertion 
of ſuch a contingency would in every caſe ſanctify ſuch a 
bargain, Suppoſe ſuch a bargain made by a ſon in life 

of his father or grandfather, on whom was his whole de- 
ndency ; I appeal to every one what | the conſequence “ 

it would he. Whether ſack à contingency is inſerted or 
not, it will come to the ſame thing, tl creditor knowlng 

the fund for payment muſt depend upon the debtor's fur 


rance of fraud from 


vun 
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ing the father or grandfather, whether it is ſaid ſo or not; 
ind therefore I have always thought, there was great ſenſe, 


in what Vernon reports to be ſaid by the Court in Berney - 


verſus Pitt; ec that the expteſſing the death of the ſon in 
life of the father makes the caſe worſe, &c. I have not 
mentioned the reaſons, drawn from the diſeouragement 
of prodigality and preventing the ruin of families: con- 
ſiderations of weight, and ingredients which the Court has 


very wiſely always taken along with them. It is ſaid for 


Sir Abraham Janſſen to be vain and wild for the Court to 
proceed on ſuch principles: if it had been faid it was ef- 
tectual in many inſtances, I ſhould have agreed thereto ; 
but I cannot hold that to be vain and wild, which the law 


of all countries and all wiſe legiſlatures have endeavoured. 


at as far as poſſible. The ſenate and law-makers in, Rome 


were not ſo weak as not to know, that a law to reſtrain pro- 


dipality, to prevent a ſon running in debt in the life of 
his father, would be vain in oy caſes, yet they made 
. laws to this purpoſe ; viz. the Macedonian decree, already 
mentioned; happy, if they could in ſome degree prove tit: 
eft aliquod prodire tenus, It is ſaid for Sir Abra Sb 


that this would be to aſſume a legiſlative authority; and 
that ſeveral acts of parliament have been thought neceſ- 


ſary to reſtrain and make void contracts of a pernicious 


tendency to the public. What can properly be called ſuch 


an aſſuming in this Court, I utterly diſclaim : but notwith- 
ſtanding I ſhall not be afraid to exerciſe a juriſdiction I find 
eſtabliſhed, and ſhall adhere to precedents. As far there- 
fore as the Court went in Berney againſt Piti, in Tunfleton, 
againſt Griffith, in Curwyn againſt Milner, and the opinion 
of Lord Talbot in the original tranſaction in Cie againſt 
Gibbons, ſo far, and as far as theſe principles do naturally 
and juſtly lead, I ſhall not ſeruple to follow. The acta 
of parliament inſtanced will be found to be made, (many 
of them) not for want of power in this Court to give re- 
lief in many of theſe contracts, but to make them void. 
in law, to give the party a ſhort remedy againſt them. 
The judgment 1 am going to give will not be founded u 


this“: but I have done it, thatthe work of this day might 


not be miſunderſtood, or precedents thought to be ſhaken : 
not that this eſtabliſhes ſuch a contract, as is called fair, 
like killing fairly in a duel, which the law does not allow 
8 an excuſe for murder, jun& annuities and 500 obits are 
G — traffie; which ought to abate of its fairneſs, 

frerfield v. Fanſſen. 2 Veſey's Reports, 125. 1750. LI 
+ = judgment was founded on Spencer's ſubſequent, confirmation, 
olt, . | 


— 1 — l 
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William Spints, and his aſſigns, an annui 


the term of ninety- nine years, if Stanhope 


covenant, that in caſe Hints ſhould be 
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When Sir J/illiam Stanhope was about the age of ninet 
his father the late earl of Che/terfield, in 1 >- ſettled ws 
him, on his marriage, eſtates of the yearly value of 1000], 
and upwards, to the uſe of Sir William for life only, with 
the common remainders: in a very few years afterwards, he 


had been unwarily drawn in to loſe ſeveral large ſums in 


ming, and being in very great diſtreſs for money, the late 

r. Sprnks hearing of it, and being uſed to help gentlemen in 
ſuch difficulties, applied to him, and offered to lend him 
8ool. provided he ſhould give ſuch ſecurity as he ſhould 
defire, which $anhgpe being under great n ceffities, accepted 
of. Accordingly, on the 13th of June, 1737, a deed was exe. 
cuted, whereby S!anhope, in conſideration of 8ool. granted to 


charge of 100l. ifiuing out of lands of 7ool. 

hould ſo long live, 
to be paid quarterly, with a clauſe of diſtreſs, if the annu- 
ity ſhould be in arrear twenty days after one day of pay- 
ment; and a clauſe for receiving the rents and * of the 
eſtate, till Spinks was ſatisfied; and in the deed was an 
agreement, that if Stanhope ſhould, at the end of three 
years next enſuing the date, or at any time before, be 
minded to redeem the ſaid annuity, and ſhould, at or before 
the end of three years, give notice of his intention in writ- 
ing to Spinks, his executors, &c. at or on any of the days of 
. e and ſhould at the end of ſix calendar months after 
uch notice pay unto Spinks, his executors, &c. 850l. and 
all arrears of the ſaid annuity, that in ſuch caſe the whole 
ſhould be void; and in this deed Stanbope was made to 
ninded to purchaſe 
another annuity of 10ol. from Stanhope, and ſhould on r 
before the 13th of September then next, pay to Stanhepe 800l. 
that he ſhould grant him another annuity of xool. iſſuing 


out of the ſame lands, and upon the ſame terms with the 


firſt in every reſpect, and with the like clauſe of redemption; 
there was a farther covenant, that if | Spinks ſhould be 
minded to purchaſe another annuity of 1601. and ſhould on 


or before the thirteenth of Decemher next enſuing, pay unto 


Stanhope the further ſum of Sool. that he |ſhould grant ano- 
ther annuity of 1ool. iſſuing out of the [ſame lands, upon 


the ſame terms with the two former, and ſubject to the like 


proviſo of redemption: in about three| months after the 
execution of this deed, Spinks made a propoſal to Stanh!pt, 
that he would deliver up this indenture of the 13th of Fun, 
1727, and would advance a further ſum of 1oool. ſo as 10 


make up the whole 18001. and that Stanhype ſhould Rowe 


* 


, 
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him one annuity iſſuing out of the ſaid premiſes of 3001, during 


their joint lives; and by deed of the 12th of Sept. 1727, an an- 


nuity was granted accordin 35 and a clauſe for redemption in- 
dorſed. In the beginning of Dec. following, Spints made a new 


propoſal of advancing a farther ſum of 8 Stanbope 3 


nting him an annuity of 3ool. during Stanhope's life only, in 
feu of the junctim annuity; accordingly on the 13th of 
December, 1727, Stanhope. executed a deed, and ſigned a 
receipt for 2250l. the conſideration therein mentioned, with 


2 proviſo of redemption at or before the end of three years, 


if the ſaid Stanhope ſhall give notice in writing of his inten- 
tion to Spinks, his executors, &c. on one of the quarter 
days appointed for payment, and ſhall at the end of fix 
ke a. months after ſuch notice, pay to Spints, his execu- 
tors, &c. the ſum of 24001. and all arrears of the annuity, 
then the annuity of 3ool. to be void: on the 2nd of April, 
1728, Stanhope executed a deed of truſt to the earl of 22 
fell and Mr. Rudge, of his whole eſtate, for the ſatisfaction 
of his creditors, reſerving only 2000l. per annum for him. 


ſelf and family, the reſidue to pay debts; afterwards a pri- 


vate act of parliament in 5 G. II. was procured for a ſale 
of ſome of the manors; and Stanhope by his ſteward applied 
in Zul, 1738, to Spinks to redeem the annuity upon payment 


of all the principal meney advanced; but Spinks made an- 


ſwer, that he did not know what Stanhope meant, that he 
did not want money, and that Stanhope had no right to re- 


deem; upon which Sanhope filed a bill againſt Spins on the. 


bth of December, 1739, but Spinks dying before he could put 


in an anſwer, a bill of rivivor was filed againſt his execu- _ 


tors, on the 25th of February following ; the prayer of it 
was, that Stanhope may be admitted to redeem the annuity 
of zool. upon the payment of what ſhall appear to be due 
for principal and intereſt upon a fair account ; and if upon 
ſuch account it ſhall appear that Spinks was fully paid all his 
principal and intereſt, that the ſeveral deeds may be deli- 
vered up, and if Spinks thall appear to be overpaid, that his 
exccutors may refund. 1 | | 

It was proved in the cauſe, that Spinks was of no trade, 
but his ſole buſineſs was in buying of annuities for ſingle or 
Joint lives; and that one Rogers a broker, purchaſed for 
Hinte, only by his directions, annuities to the value of 
Wool. a year whilſt the witneſs was a clerk to Rogers. 


There were no proofs offered of Stanhepe's diſtreſs at the 


lime Spinks applied to him; but depoſitions on his part that 
none of the deeds were peruſed by any counſel for him, but 
by Roberts only as the counſel for 4 pinks, 7 Tu ; 
e 


f 
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The Lord Chancellor after argument ſaid, as 1 am 
at preſent adviſed, I have no doubt but Sir William Stanhsre 
is intitled to a redemption ; the queſtion | is, whether he ig 
intitled ab initio, or only from the year 1738, the time Sit 
William Stanhope offered to redeem. | 
Upon the recommendation of Lord Chancellor the affair 
was compromiſed on the following terms. | | 
The money already paid into court was to be applied, in 
the firſt place, to clear the arrears of the annuity to Midſun- 
mer, 1738, and the ſurplus towards the payment 7 the 
2250l. and what it ſhall want of clearing the whole principal 
advanced, to be paid in two months, but no intercft from 
1738 to the preſent time. | | 
fter the regiſter had drawn up minutes of the agree. 
ment, Lord Chancellor declared he had a very great aver- 
fion to contracts of this kind, and that he was very inclina- 
ble to decree a redemption. ab initio, if it could have been 
done conſiſtent with the rules of equity. Sir William lan. 
hope, v. Cipe and John Roberts executors of Spinks, 2 4thins': 


eports, 231. 


Thomas Hill, at the age of twenty-four, in 1720, entered 
into a bond to Iſauc Caillxve! for the payment of 5201, within 
fix months after his father's death, if he ſurvived him: if 
not, to be void, the father being then ſeyenty. 

Caillevel the obligee died in 1720, his executors in 1722 
aſſigned it for valuable conſideration, for |aught that appear- 
ed to the contrary, to Lane: the father died in 1731; after 
his death and the death of Lane, letters were wrote to the 
ſon, demanding it: who did not deny his entering into it, 
but diſputed his knowing any thing of the executor of Lav; 
no action was brought thereon in the life of the ſon, who 
died in 1734, but afterwards application was made to his 
widow and executors, and a compoſition offered, with which 
ſhe did not comply. An action was brought; and verdict and 
judgment followed thereon ; but before judgment the exe- 
cutrix brought this bill for relief, againſt the repreſentative 

at a fourth hand of the obligee, hs againſt the exccutor of 
Lane, as being obtained from an extravagant young heir, 
neceſſitous, and dependent upon his father; and an extract 
dinary loan under oppreſſive and hard ſeireumſtanees. Nor 
could the aſſignment alter it; or put the aſſignee in a better 


caſe than the obligee himſelf; for he muſt take it ſubject to all 
the equity upon it. | ee 
Lord Chuncellir. A very ſtrong caſe for the defendant; u 


is true, that the rule of the Court is, that on a bond _ 
N | yo 


% 


relieve againſt, or reduce it to the ſum, that was advanced: 


rance in the condition of the bond would have made me 
expect an accountfrom the defendant upon what conſideration 
it aroſe. Although it is not to be laid down in general 


plaintiff ſhall be relieved, unleſs there is actual proof of the 

yment of the money; for that would make bonds uſeleſs. 
Tien as to the circumſtance here, it induces ſufpicionz 
but that cannot be certain; for out of humanity” and ten- 
derneſs ſuch a ſum might be advanced. Can I relieve 
without proof of impoſition ? Why did not the ſon bring a 
bill for relief in his life upon the demand againſt him? 
for it is not prudent to wait, till the action is brought: 


the aſſignee for valuable conſideration it is ſtronger. The 
rule is right, that who takes the aſſignment of a bond, 
being a choſe in action, takes it ſubject to all the equity in 
the hands of the original obligee : but length of time, and 
circumſtances may vary that, and make the caſe of the af- 
ſgnee ſtronger ; for why was not the bill brought when the 
facts were recent? The only relief is againſt the penalty; 
to which every obligor coming into this Court is intitled; 
Had the defendant proved leſs, conſidering how little the 
plaintiff has proved, I ſhould be ſtill of opinion, that this 
application for relief ſhould be diſmiſſed. Hill v. Caillovell; 


Vers Reports, 122. 1748. 


d Cuyme being twenty-three years of age, was entitled to 
x n eſtate of 2000l. a year after the death of his father, 
h wo was eighty-one years of age. Gwyme having offended 
4 is father by an imprudent match, he. and his wife were 


lured out of doors by their father. To ſupply their necef- 
ius Cuynne advertiſed in the public pn # ſell an an- 
ity of zool. a year, to commence from after the death of 
* man of great age. Heaton' knew the age of the father, 
ind applied, and bought this annuity from Gwyme on the 
Plowing terms. Heaton was to grant Gwynne an annuity of 
vl. a year during the father's life, which was valued at 


annuny of gool. a year for ever, to commence from the 
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e heir in life of his father, being extravagant; the 
oe will hold the creditor to ſtrict proof, and either 


and had this queſtion ariſen recently between the original 
creditor and debtor, and a bill brought for relief, that ap- 


This is a ſtrong caſe even for Cailovell; but in the caſe of 


n year's purchaſe, 2800l. and Guynne was to grant Heaton 


an of the father, which was valued at ſeventeen years 
e | purchaſe, 


\ 


that where a bill is brought for relief againſt a bond, the 


4 
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purchaſe, 5100l. the difference between : theſe ſums being 
2gool. which Heaton was to pay Gwynne, and Guynne wa 

to give the neceſſary ſecurities at his own expence. Guy's 
father ſurvived this tranſaction eighteen months, but he had 
only received one year's annuity. When the old man died 
Gwynne did not confirm the bargain, but he offered Hum 
Ioool. to cancel the bargain, which #taton refuſed ; he there. 
fore applies to the Court of Chancery for relief, as being an 
unconſcionable bargain. + q 1 . 
In behalf of Gwynne it was argued as follows: On the 
part of Heaton, the defence is, that this was the offer of 
| Gwynne, and that it was only a good bargain: it is true, 2 
argain is not to be deſtroyed where there is any meaſure of 
equality. In thoſe caſes, it is always upon the propoſal of 
the perſon who is to give the good bargain. Take the 
compariſon : an annuity in fee, at the death of a man eighty. 
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queſtion is ſingly, whether this agre 


Guynne was intitled to a remainder 


one years old, is eſtimated at ſeventeen years purchaſe, 


and the life of eighty-one, at ſeven years purchaſe, which 


is not worth one, upon the tables. 
Heaton ; it is an advantage that no 


ation would accede to: Guynne is to give every poſlibic 


ſecurity, and at his own expence. 


kind, if a purchaſer has a little advantage, the Court has it 


in its diſcretion whether to take it 


of Lord row ofa to the preſent, t 
where relief has not been granted, 


mation“. 


Lord Hardwicke's principle was, that wherever there mas 
an unconſcionable bargain entered into by a young heir, this 


Court ſhould relieve. 


Two years purchaſe is the utmoſt that ſhould be given 
for a life of eighty-one, by Dr. Halley's calculations. 
On behalf of Heaton: it was argued that he did not in ge- 
neral deal in annuities. It is not neceflary in this calc to 
conſider the caſe of young heirs dependent on their parents, 
This is the eaſe of a gentleman living on his own fortune, 


applied to by Gwynne, and invited i 
terms deliberately ſettled by him 


inadequate conſideration, that this ( 
a year, and had incurred the diſpl 


marrying a ſervant in the houſe; 
father at his death gave all the prop 


35 * Sec poſt, Confirmation of * 


This is decifive againt 
an in a common ſitu- 


matters of a common 


away. From the time 
re is no caſe like this, 
except upon a confir- 


o the bargain, and the 
nd his friends. The 
ement is upon ſuch an 
Dourt will ſet it alte. 
in an eſtate of 1000 
eaſure of his father, b 
on which account hi 


erty he could diſpoſe 0 


bg 2 . 


8581 „ 2 . 


papers, offering the annuity or rent charge of Zool. upon 
the death of an aged perſon. His agent wrote to Heafon, 
propoſing the terms; and it comes out in evidence, that 


the ſame terms had been propoſed to other perſons. Guynne 


told Heatin, that he had given his agent authority to pro- 
poſe the terms, The 23col. was paid. If the father had 
lived ſeven years, there could not have been a pretence to 
come into this Court, and ſet the tranſaction aſide. There 
have been a multitude of caſes in this Court, where perſons 
have obtained an advantage not by fraud, but by a fair 
bargain, that the Court would not deprive them of it, . The 
old gentleman had no infirmity, or circumſtances of difor- 
der, to ſhew him to be in danger of dying. This is not 
ſuch a conſideration as this Court will think unreaſonable, 
and ſet afide. The circumſtances are not ſuch as to make 
void the tranſaction, they are not unreaſonable or uncon- 
ſcionable terms. The caſes all ſtand upon their own cir- 
cumſtances, the only reſemblance this bears to them is, 
2 it is the caſe of an eſtate-tail, after the death of the 

ther, | 

Every propoſal came from Gwynne, there was no haggling 
about the price, but his language now is, I think I have 
given too much, and therefore I come into equity to reſcind 
the tranſaction. This is the fair repreſentation, but the 


moſt extraordinary caſe ever produced. The draught was 


approved by counſel, on the part of He is not a 


young heir in the ſenſe of any of the caſes, nor is this at all 


like them, As to the expences being deducted, Heaton gets 
nothing by that; the borrower always pays expences. He 
is not a young man following expenſive pleaſures. What 
would a prudent man adviſe him to do, but to procure a 
permanent proviſion during the life of his father? Is there 
any ground of policy here to overturn a bargain, the object 
of which was a proviſion for himſelf, his wife, and a pro- 
bable tamily during the life of his father? Are the means 
by which he got that proviſion improper? He could give no 
ſecurity, what could he do more proper than to grant a rent 
charge out of the eſtate ? This is not a rent charge to ex- 


hault the eſtate, to render him indigent when he ſhould 


cone into poſſeſſion of it; the means are not reprehenſible 

1 * reſpect. This is not within the ground of the caſes, 

only ground here is, that by the means of certain cal. 

ere they have found out that the ſum is too large. 
1 ere is no caſe where the price of contingencies has been 
* ground for ſetting aſide a bargain: calculations, though 

s L1S - © 
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to the ſecond ſon. Gwynne put the advertiſement into the 
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very uſeful as to large numbers, do not apply to individuals. 


The queſtion is, whether Heulen ought or ought not to have 


taken this bargain ? If he ought to have refuſed it, as being 
an unconſcionable bargain, it muſt be on the ground that it 
was with an heir in diſtrefs, and apparently an unconſeion— 


able bargain*. 


In reply it was ſaid that it is certainly true, that Courts 
have no cenſorial authority, but it does not follow from 


hence, that they can give no relief. The rules of morals, 
hanefle vivere, alienum non lædere, ſuum cuiqyc tribuere, do not 
all apply to Courts of juſtice. Hongſie vivere is not their ob- 
ject, ſuum cuique tribuere is their proper ground; but they 


will prevent one man from injuring another. If the bar. 


gain is beyond the limitation the law has fixed, it will pu- 
niſh. But there are caſes which are not illegal, but which 
ſtill are unconſcionable. If a man finds another in diſtreſs, 
and ſupplies him on unconſcicnable terms, the Court in te- 
lieving him, enforces the rule of morality. It is ſaid, that 
this is not the caſe of a young heir. I do not preſume tie 
Court has gone on the idea of relieving the father. Gujure 
was a young man juſt of age — his eſtate Was expectant; he 
was juſt in the ſituation of an apparent heir, he muſt have 
applied to his father, if he had not found a money. lender, 
and have ſettled the eſtate; which the father would have 
done for the ſake of the ſecond fon, "The circumſtances put 


calculations out of the caſe, the amount muſt be. three os 


four times the prineipal money. This [is apparently exor- 
bitant: to buy a remainder in fee at ſeventeen years pur. 
chaſe, the life muſt be of very conſiderable value, it cannot 
be worth only ſeven years purchaſe. The circumſtances put 
together ſhew the bargain to be enormous. As to not taking 
notice of the event, 1 do not defire a tafualty to be conſi- 
dered: but what at the ſame time was moſt probable to hap- 

| | . 2 


»The general rule is that where the heir has a maintenance from the 
father, and takes up goods at extravagant rates, a Court of equity will in 
ſuch caſes relieve him after the death of his father, and reduce the bargan 
to the common value of the goods, with au allowance of intereſt from the 
time of taking them up, becauſe it is an oppreſſive bargain, and merely 0 
ſupply the extravagance and N of the heir. But if the beir had 
no maintenance from his father and was turned out upon unreaſonable dile 
pleaſure, there if the bargain be made and is not exceſſively beyond the 
proportion of ſuch riſk, ſuch bargain ſhall land; becauſe it is not to app 
the luxury and prodigality of the heir, but to keep him from ſtarving) 
and ſince the ſeller would have loſt his money in caſe the beit had ied 
during the life of his father, he ought to have a proportional bencki 
ſuch hazard. Lord Chicf Baron Cilbert's Lex pratoria, 292. 


: 7 


- 


pen ſhould be conſidered, and that Heaton paid only the 


ool. BE 
** Chancellor. As you ſhape your caſe, 2g00l. only 
was advanced, and there was an exorbitant bargain for the 
2800l, Where a mortgage is to be redeemed, it muſt be 
upon payment of the principal, intereſt, and coſts. 

This bil! is brought to be relieved againſt a conveyance 
of the 12th of June, 1773, ſtating the intereſt of Gwynne, in 
his father's eſtate, and conveying a rent charge of gool. per 
annum, 0:1 the ground of groſs inequality, and as being en- 
tered inio by a man who had an eſtate-tail, expectant on 
the death of his father: and it takes in a great many frau- 


proved. Gwynne made the offer in its extent to Heaton, whe 
received it in the very ſhape in which it was offered. This 
excludes every ſuggeſtion of expreſs proof of deceit by Hea- 


by him. There is no expreſs proof of Heaton's labouring 
Cuynne to obtain a better ſecurity than was offered to him; 
he is not charged with miſleading his judgment, or tamper- 
ing with his poverty. On the other hand, the terms are fo 


be neceflary to the ſetting the bargain afide, He was a 


nation of the father, to a young woman, by whom he has 
children, though not male iſſue, who therefore do not ſuc- 
ceed to the eſtate-tail. The father was at leaſt ſeyenty-nine, 
according to the plaintiff's evidence, and had additional 
hens of immediate decay. On the part of the defendant, 
Heulen, the evidence of only two witneſſes have been read; 
one ſays, his health was better than his ſpirits ; the ſecond, 
a ſervant who had lived in the family ſome years before, 
remembered his maſter's ſtate of health at that time, which 
wa in general that of a man of his age; he returned into. 
the ſervice the beginning of the month in which this tranſ- 
tion began, and ſays, that he now found him remarkably 
changed for the worſe, and that he waswbliged to have a 
ſervant ſleep in the room. The apprehenſion of diſſolution 
began to prevail with himſelf and all about him: this ſitu- 
ation appears to be perfectly known to Heaton. This is ſuf- 
hcient to ſupport thoſe witneſſes, who ſay, that one or two 
ſcars purchaſe was the full value of his life, I am the 
ler 'in ſtating theſe circumſtances, beeuuſe the agent 
ſould have been more careful if precuring evidence. To 


eee 


2 2 
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dulent and oppreſſive circumſtances, but theſe are not 


tn, in whom no confidence was placed, nor any aſſumed 


very groſsly unequal, as to deſerve all that has been ſaid to 


young man of twenty-three, married, contrary to the incli- 


(ﬆ alide a conveyance, there myſt be an inequality ſo * 
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- at the inequality of it. The princi 
looſer than I wiſh to be eſtabliſhed in a Court of juſtice; 


-— 7 


is an inequality, even if it is a groſs one, the Court in ge- 
neral has not ſet it aſice. The neareſt inſtance which I te- 


infant againſt the effects of his own conduct. The Cour 


/ 


impoſſible to ſtate it 0 
ueing an exclamation 
then 1s looſe enough, 


groſs, and manifeſt, that it muſt be 
a man of common ſenſe, without pr 


but to reverſe the principles which have been laid down 
by ſucceſſive great names would be to alter the rules of pro. 
Feng In the preſent caſe the conſiderable inequality is r. 
ferable to caſes already determined. | There is an extracr. 
dinary anxiety in the preamble of the deed ; to ſtate the cir. 
cumiſtances, ſo as to take it out of the objections in former 
caſes; this is a ſtrong circumſtance to ſhew that the parties 
thought it would be liable to be ſet afide : the rule therefore 
muſt be attended to. It is ſaid, a bargain cannot be ſet 
afide upon inadequacy of price only. | If parties are of full 
age, treating upon equal terms without impoſition, and there 


collect of the Court's relieving in ſuch circumſtances is, Sir 
Thomas Meers's caſe (cited in Rte 40.) That caſe ſtands 
alone if conſidered as bearing analogy to the preſent. That 
was not the caſe of an expectant heir; but between perſons 
ſtanding indifferently; and it has always been held, that 
intereſt upon intereſt was unconſcionable, It has alſo been 
faid, that the owners of reverſionary intereſts are as com- 
tent to diſpoſe of them as the owners of other interctts, 
n the modern caſes this is allowed, | with the qualification 
that there is a policy in juſtice, protecting the perſon who 
has the expectancy, and reducing him to the ſituation of an 


avows the diſability, but not the length to which it dif 
ables. The principle is recognized, and the rule laid down 
in Cole and Gibbons (poſt) and the Court has proceeded upon 
it for near a century, The practice has overturned the 
rule upon which Nett and Hill (ante) was determined, I be 
heir of a family dealing for an expectancy in that famih, 
Mall be diſtinguiſhed from ordinary| cafes, and an uncon- 
ſcionable bargain, made with him ſhall not only be looked 
upon as oppreſſive in the particular inſtance, and therefor 
avoided, but as pernicious in principal and therefore ex- 
preſſed,” - This muſt be taken to be the eſtabliſhed prin- 


Nett and Hill had every thing in its favour, the father 3 
corrupt, and it was lar, of 
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treats inequality as a mark of fraud. Curwyn: and Milner, 
was perfectly free from fraud, it was 50ol. to pay 
loool. on the deceaſe of either of the parents; he paid the 
money, and afterwards brought his bill, and was relieved. 
In thoſe cafes fraud is not the ground of relief; it is the 
example, and pernicious conſequences. It is contended, 
that this caſe is not within the view. I think no man's 
caſe can be more ſo than an heir expectant of an eſtate- tail, 
and the father in poſſeſſion of another eſtate, ſo that he ſtood 
fully in the ſituation which has ſerved as an example of 
unequal dealing in former times. Its being mere ſabGſt- | 
ence, he having no allowance from his father, is no objee- 
tion, that was the ſituation in Nett and Hill, and in Twifle= 
tn and 5 (ante), and is therefore no bar to the relief. 
Its being hawked about, is not an objection, as it only 
ſhews the neceſſity he was under. The main evidence re- 
lied upon by the defendant, is that of the agent who tranſ- 
acted the buſineſs, and who knew at the time that he was 
tranſacting a matter of ſome legal danger. The deed of the 
12th of June, 1773, granting the rent charge, recites a cal- 
culation of the value of the annuity at ſeventeen years pur- 
chaſe ; that Guynne was deſirous to ſell, and had cauſed it 
to be advertiſed; that Heaton applied in conſequence to 
Gwyme and his agents, who propoſed to ſecure it on the 
eſtate-tail, and therefore in conſideration of 51001. he bar- 
gained, Heaton, the purchaſer, knowing the actual ſtate of 
the lives for which he was bargaining, the inequality which 
that introduced, and the indigence of the man with whom 
he was contracting, makes a bargain with him, which a 
pears as enormous as that of Nott and Hill, without one cir- 
cumſtance to caſt a ſhade over the caſe. It muſt be ſet 
aſide, with the reſervations that are uſed in fair contracts. ' 
The money really advanced to Guynne muſt be paid with 
intereſt, together with the expences of the deeds, and in- 
ſurance, and the coſts of taking the accounts muſt be added, 
for that muſt be in every caſe, although it ſeems very hard 
where a contract is ſet aſide upon an- equitable ground, that 
ſtill the contra& ſhould remain a ſecurity for all the coſts 
generally, and which have been occaſioned by Heaton's put- 
ng Gwynne to the neceſſity of filing a bill, and by his de- 
tending a eontract which ought not to ſtand—But Heaton to 
bave no other coſts, Guynne v. Heaton. 1 Brown's Rep. 1, 1778. 


% 
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THE preceding caſes have been confined ta bargains with 
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- heirs on their expectancies ; we will now inſert a few caſe; 
of a more general nature, | W 
a Lare a younger ſon, and entitled to an annuity of 200l. 
a year for his life, out of the eſtate of his elder brother, be. 
ing involved in debt, and a priſoner in the Fleet, and havi 

no other means of delivering himſelf from gael, than by di 
Poſing of the whole, or part of the annuity, on the iſt of 
=> 1737, aſſigned to Mr. Davenant 150l. a year, pan 

thereof, for 1050]. In the deed there was a proviſo, that 
af at any time Lgwley ſhould defire to repurchaſe this an. 
Nuity, and ſhould give fix months notice to Davenant in 
writing, of his intention ſo to do, and at the expiration of 
Jach notice pay to Davenant, his executors, &c, 1ogol, then 
Davenant was to reſign it to Lawley, After this deed was 
ready to be figned, and when all parties were met for that 
purpoſe, Davenant inſiſted upon an indorſement, being wiit- 
ten on the back of the deed and to be ſigned by Lawly, that 
in caſe he ſhould repurchaſe this annuity, the ſame ſhould 
be upon the repayment of 1050l. and alſo 751. and all ar- 
rears, which Lawley alledged he conſented to by reaſon of 
his diſtrefled circumſtances. ; 

Davenant being dead, Lawley applied to Chancery, for an 
account of what was due to Davenant's eſtate for principal 
and intereſt of ro5ol. and what Hooper (Davenant's executor) 
had paid for the inſurance of Lawlry's life, which Lauiy 
ſubmits to allow, and that, upon payment of what ſhould 
be due, Hooper might re- aſſign the fa 4 annuity. 
Tord Chancellor. There has been a long ſtruggle between 
the equity of this Court, and perſons who have made it 
their endeavours to find out ſchemes to get exorbitant in- 
tereſt, and to evade the ſtatutes of uſury: the Court very 
wiſely hath never laid down any general rule beyond which 
it will not go, leſt other means of ayoiding the equity of 
the Court ſhould be found out: therefore they always de- 
termine upon the particular circumſtances of each caſe; 
and wherever they have found the leaſt tincture of fraud in 
* of theſe oppreſſive bargains, relief hath always been 
4 ven. re" ; 52 R 
In this caſe there are two queſtions to be conſidered, 
firſt, whether this aſſignment of the firſt of June 705 16 10 
be conſidered as an abſolute ſale, or as a ſecurity, or loan. 

Secondly, whether there be any grpund to relieve againk 
it, admitting it to be a ſale, | = | 

As to the firſt, I think (though there is no occaſion to de- 

termine it) there is a ſtrong foundation to conſider it 25 4 


Joan of money, and 1 belicye in my conſcience, 4! 


d A bed 


* * 
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ninety-nine in a hundred of theſe bargains are nothing but 
loans turned into this ſhape to avoid the ſtatutes of uſury. 
Here was an extravagant young man, who had been twice 


and diſcharged the 1ſt of November following, was again 
in priſon the 7th of March 1737, and this produced the 


diſcharged out of the Fleet the 3d : the proviſo in the deed 
uſes the word re-purchaſe, but there is very little difference 


and repurchaſe ; one of the witneſſes (Sparrow, the defen- 
dant's ſolicitor) uſes the word redemption ;'and I take the 
yord purchaſe, uſed. in all the other depoſitions, to be only 


ment on the back of the deed uſes the words re-pur- 
chaſe and redemption promiſcuouſly, which plainly ſhews 
that it was conſidered by all parties as 2 ue to redeem... 
But it is objected, that this is not to be conſidered as a 
mortgage, becauſe there is no covenant in the deed to repa 
the money; but that objection is not well founded, for it is 
not neceflary ;. all Welſb mortgages are without this covenant, 
and ſo are moſt copyhold mortgages. | 
Another objection which has been made, was, that a 
man muſt be out of his ſenſes to lend his money upon an- 


* 


nuitics for a life, which may drop the next day, and ſpeak- 


body knows that this caſualty of Ioſing the principal, is ſe- 
cured, by inſuring the life on which the annuity depends. 


rance office will require different terms, according to the life; 
but (till they may be inſured, and it is admitted that this life 
was a good one. | mY 
But there are two circumſtances more, which ſhew that 
this was intended and underſtood as a ſecurity :. when the 


uſual to reſtrain it to a certain period of time. fete: 
What does this import ? It is plainly the language of a 
cnder of a ſum of money: another circumſtance is, that 


nh would have fix months notice ; the conſequence of 
A* that he would have this time to find out another 
ind to take his money, and would have intereſt for his 


Maney during theſe fix months, byt upon payment of we 85 
| e 


in priſon, was committed to the leet the 2d of June 1736 * 
bargain: the deed bears date 1 .of Fune 1737, and he is ; 


in reality between the. meaning of the word redemption . 


i cant word, meaning a ſale or mortgage; and the indorſe- 


ng abſtractly, and merely on the nature of annuities for 
lite, there ſeems to be weight in the objection: but every 


But it is ſaid that every life cannot be inſured, the inſu- 


parties met to have the deed executed, it was objected by 
lie lender, to the terms of the condition to purchaſe back, 
that it was made to be at any time, and he ſaid it was 


he inſiſted upon the payment of ſeventy-five pounds more, 
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not then oppoſe them, and therefo 


caſe, Lawley is entitled to the re 


quire whether any thing hath been paid by A 
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hich was the ſame, 23 


five pounds more he might redeem, 
notice, or pay me ſu 


ſaying, you ſhall give me fix month' 
months of the annuity. : $5 5 
Therefore, * all the circumſtances, I think this 
was, and is to be taken as a loan of money, turned into 
this ſhape only to avoid the ſtatute of uſury; but I & 
not think that | am under any abſolute welle to deter. 
mine this point, for I am of opinion, that this is ſuch an 
agreement as this Court ought not to ſuffer to ſtand, taking 
it as an abſolute ſale. | oF 7 
An objection was made, that great inconvenience would 
follow from ſuch a determination as this, becauſe it would 
oblige all annuitants of this kind to ſell abſolutely ; but! 
think no inconvenience of this ſort will enſue, it will rather 
Hinder ſuch annuitants from ſelling at all; and 1 believe 
in my conſcience, that the difference which is now made 
between the value of annuities for one's own life, and 
that of another, has been entirely cauſed by the dealers in 
theſe annuities. | 
But conſider the circumſtances of this caſe, ſuppoſing it 
a ſale, here was no pretence for the addition of 751. this 
was not an intereſt which was growing better, on the con- 
trary, every year the plaintiff lived he was growing worle; 
and yet he is made to agree to pay 75l. more for the re 
purchaſe, as if the annuity was worth more after three 
years of his life was ſpent, than it was at the time of thc 
purchaſe : Lawley was then a priſoner in the Fleet, and in 
diſtreſs, and was forced to ſubmit to thoſe terms, he could 
e I gonſider the vari 
tion of the terms of agreement as taking advantage of his 
diſtreſs, a variation for which there was no pretence, and: 
, moſt unreaſonable thing; if then, this was unreaſonable, 
it affects the whole caſe, and the relief muſt be by ſetting 
aſide the whole agreement. 1 f 
Therefore I declare, that under the circumſtances of this 
lemption of the ſum af 
-150l. a year, part of the annuity of 200l. aſſigned to Dat. 
nant the firſt of June, 1737, and that it ought to be fe- con. 


veyed to him upon the payment of the ſum 1050l. vill Wl , 


legal intereſt for the ſame ; and let it be referred to the f 
Maſter to compute intereſt upon the ſaid ſum, at the fate 
of 51. per cent. from the firſt of June, 1737, and let him en 


his life time, by his executor fince his deceaſe, 
the inſurance of Lawly's life; and let what ſhall ber, 
have been, or that ſhall be reaſonably ſo paid, be adde te 
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the principal ſum of 1egol. and carry intereſt at the ſame 
ate from the reſpecti ve times of paying and advancing. the 
ame; let him alſo take an account of all the ſums of money 
received by Davenant in his life time, and Hooper ſince his 
deceaſe, upon the account of the ſaid annual ſum of 150l. 
and let what ſhall be ſo found to have been received be 
applied, in the firſt place, in the payment of the intereſt of 
the 10301. and afterwards in ſinking the principal. Lawley 
againlt Hooper, Chancery. 3 Atkin's Reports, 278. November 13, 
1745. , = 


Thimas, Earl of Ardglaſſe, in 1675, borrowed of Henry 
Muſchamp Zool. for which the earl granted to him Zool. a 
year ſecured on lands in Ireland, to commence from the 
earl's death without iſſue male: but with a proviſo that if 
the earl had any ifſue male who ſhould attain the age of 
twenty-one years, the grant was to be void. In caſe of the 
death of Thomas carl of Ardglaſſe without iſſue male, this 
eltate was to go to his uncle Yere Eſſex. His uncle and 
himſelf now (1684) applied to the Court of Chancery to 
be relieved againſt this grant, alledging that it was obtained 
by fraud and practice, by debauching earl Thomas with 
drink and women. After this application Muſchamp con- 
trived to induce earl Thomas to give up the object of it, 
and obtained from him a releaſe of that ſuit; after this 
earl Tamas died without iſſue, and his uncle Yere Eſſex 
earl of 4rdglaſſe, being now entitled to the eſtate, applied 
to the Court of Chancery to ſet aſide the releaſe obtained 
by Muſchump from earl Thomas, and alſo to diſincumber the 
eltate from this charge of 3ool. a year. * 
Upon the firſt hearing of this cauſe, the Lord Keeper 
though he declared there was foul practice, yet doubted, 
1 be too great a violation of contracts to ſet jt 
alide, | | 
It appeared, that at the time of the bargain the earl was 
very young, and had forſaken his wife and her friends in 
Ireaud, and lived here in Londen in riot and debauchery, 
and to ſupply his expences had made this bargain, without 
the advice of any friends or counſel of his own : but re- 
lied wholly on Muſchamp, and that the conſideration was 
ut one year's purchaſe for a rent charge in fee, now 
fallen into poſſeſſion. And that the contingency of the earl 
Cying without iſſue male (upon which Muſchamp for his de- 
ſence chiefly inſiſted) was an artifice of Muſchamp's, (t 
carl as appeared in proof, being diſabled to get chen! 
and however that contingency might be uſed as an argu» 
ment to perſuade the carl, that he had the beſt of tho 


— 


U 


bargain, 5 
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bargain, yet the Lord Keeper did not think it likely . 
Mujchamp would have — it, but in . 
unreaſonable. advantage: and that the earl would in 2 
> ſhort time by his vicious debauched courſe of life deli 
himſelf (as he did). It appeared alſo that Muſchamy - 
informed by the carl's ſurgeon, that the earl was not able 
to get a child, and therefore the | contingency was not t 
be looked upon as if the earl had been in ordinary eireum. 
ſtances; but as it was in Muſchamp's eye, who was his 
companion in theſe debaucheries: and it appeared alſo 
that 1 was folicitous to draw the earl into the like 
bargains with other people, and that the releaſe was obtained 
without any conſideration. | 
Whereupon (although for Muſchamp it was inſiſted, that 
it was a juſt bargain, in regard of the contingency, that 
he had no means to recover his money again, and that the 
bargain was made when the car] was in good health, and 
was acknowleeged three months after in order to be en- 
rolled, and that there was no fraud in gaining the grant 
or releaſe): the Lord Keeper declared, that the more he 
heard of the cauſe the worſe he liked it, and that the carl 
of Ardglaſſe being eaſy, diflolute, and neceſſitous, Muſchonþ 
in conjunction with a couſin of his, who had got another 
unreaſonable bargain from the earl, which had been ſet aſide 
by this Court, had beſet the carl: and therefore after ſome 
days conſideration, he decreed that |Muſchamp ſhould receive 
no more than Zool. and intereſt, | x3 
After this /1uſchamp obtained a rehearing, when the 
Lord Keeper declared he was fully ſatisfied with the de- 
gree, and that if he were to die preſently he would make it, 
and fo confirmed it. Fere Effex, earl of Ardglaſſe, againſt 
Jo Muſchamp, Chancery. 1 Vernon's Reports, 237, Ap 
1684. 

About a year after the above decree, the earl of Ardeliſk 
applied for ſimilar relief againſt George Pitt, Eſq; (who by 
the agency of Muſchamp obtained for Zool. the like grant 
of Zool. a year from carl Themas, drawn exactly mutahs 
mutandis by Muſchamp's grant). Mr. Pitt inſiſted that he did 
not tranſact that affair with the earl himſelf, but being told 
by Muſchamp, that ſuch a bargain might be had, left it to 
him to deal therein between them; and pretended utter t- 
norance of the carl's ſtate of life, or condition of health, 
when the bargain was made, ſo that he was innocent and? 

Fair purchaſer. ED | 
The Lord Chancellor Fefferys ſaid, That inaſmuch 281 
appeared that Muſchamp had been Mr. Pitt's broker in other 

* 


unrcaſonable 
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aſonable bargains, it was not to be believed that Mr. 
2 l ak bargain without inquiry, and know» 
ledge of the condition of the man he dealt withal; and that 
therefore Mr. Pitt's pretence of not perſonally knowing the 
earl, or not treating with him, was not only a further evi- 
lence of the fraud; but that he was conſcious he pd, 
queſtioned, and retended thut ignorance the better to excuſe 
it; and fraus eft celare fraudem: deereed as in the former 
caſe, zool. and intereſt only to be paid to Pitt, Vere Eſſex, 
earl of Ardglaſſe . George Pitt, Eſq; Chancery. Vernan's 
Reports, 240, N. D. 1685, js 


Jn Paignon lent to George Heathcote, Eſq; fool. on a 
bond. Soon after Heathcote, (being then thirty years old, 
but occaſionally aflied with the gout) agreed to fell Paig- 
wn an annuity of 5ol. for the life of Heathcote, for the ſum 
of 2001. to be ſecured by bond and judgment, together with 
an aſſignment of Heathcte's ſalary as a SA be of the 
Tax-Office, The writings were accordingly executed and 
the purchaſe money paid. The bond debt of 1001, was not 
paid by Heathcote until Paignen died; when Heathcote immie- 
diately diſcharged it; and then applied to the Court. of 


Chancery to redeem himſelf from the annuity of 5ol. a year 


on payment of 2001. and intereſt, to Mrs. Paignon the widow 
and repreſentative of Paignon. fe 

On the third day of November 1784, the cauſe came. to 
be heard before the Maſter of the Rolls, who referred it 
o a Maſter in Chancery, to inquire 1. What was the va- 
ue of the annuity on the day on which it was purchaſed, 
2. What was the market price, all circumſtances of Heath- 
at's ſtate of health being conſidered. | | 

The Maſter reported, that he had been informed that the 
annuity was worth ten years tpon th but that the market 


price was about fix, Whereupon the Maſter of the Rolls 
declared he was of opinion, that Jahn Paignon deceaſed, the 
late purchaſer of the annuity of Fol. a year, for the life of 
brorge Heathcote, for 2001. taking advantage of his diſtreſs, - 
purchaſed the ſame under the market price, and that there - 
fore ſuch purchaſe ought to be ſet aſide, and decreed the 
lame accordingly ; and referred it to the ſaid Maſter, to 
compute intereſt, at the rate of 51. per cent. per annum, on the 
lum of 2001. advanced by Paignon to Heatheute for the pur- 
aſe of the annuity. - | 4 0 

Mrs. Paignn, the widow, conceiving herſelf aggrieved by 
(lis decree, appealed to the Lord Chancellor. „ 
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Mr. Scot, Mr. Gade ld Mr. Coke, in behalf of M 


Paignm.—This is an appeal from the Rolls. The bill vas 
filed, to be let in to redeem a hond and warrant of attor. 
ney, for ſecuring an annuity. The bill ſtated that Heathrys 
being in diſtreſs, applied to Paignon for the loan of 2001, that 
he refuſed to lend it, unleſs upon the grant of an annuity ; 


that Heathcote objected to the terms, and that it was apreed 


that Heathcote ſhould be at liberty to redeem, but that 
agreement was not made part of the bargain : but of theſe 
facts, though ſtated, there is no evidence. The only ei. 
dence is, that Heathcote was about thirty, that he had no 
malady but the gout, and that his life was inſured for 
about 5l. The Maſter of the Rolls, in giving judgment 
in the cauſe, propounded two queſtions ; x. What was the 
value of the annuity, under the circumſtances of the caſe? 
2. What was the market price of ſuch an annuity In the 
Maſter's report, he only recited the evidence given before 
him, but did not report an opinion. ith refpo to the 
market price; indeed, this is not properly the object of: 
market price. It is like'a jewel, a horſe, or a pictur, 
and bears a price according to the opinion of the partics, the 
fale is therefore not to be ſet aſide without intrinfic marks 
of fraud; the value of ſuch an annuity, | is much reduced, 
by its being for the life of another, and by the tranſaction 
being diſreputable. But it was argued before the Maſter, 
that, being inſured, it amounted to a certainty, but this is not 
ſo. The precariouſneſs of the inſurer's ſecurity, which may 


fail; the reſervations in the policy, as to [quitting the bounds | 


of Europe; the poſſibility of the party's deſtroying him- 
ſelf, &c. muſt be taken into conſideration, and will ven 
much reduce the value. Between the ages of thirty and 


; forty, no man can get more than ſix year's purchaſe for an 


annuity for his own life; if he has any malady, it vill 


reduce the value to five year's purchaſe. The inadequacy 
here, was as five to four, an inadequacy not ſufficient to 


reſcind the contract. Inadcquacy of price, can only be uſed, 
as a mark of fraud and deluſion ; but here Heathewte has 
precluded: himſelf from complaining of deluſion, He his 
only ſtated that he was to be admitted to redeem, and that 
that agreement was admitted in the contract. His bill 


expreſsly excludes deluſion ; for it ſtates that he ſaw tht 
inadequacy, and choſe to act under jt. Where there k 
no deluſion, the mere diſtreſs of the party (which in the 
preſent caſe was merely that of every imprudent man) dt 
a mere inadequacy of price, will not reſeind any peri 

ope _—_ 2 


contract, Willi againſt Fernegan, S. 


1 
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vin againſt Rochford. In the preſent caſe, it will be im- 
— 1 the Court can interfere in ſueh 
a contract, made with full knowledge: 1. Whether it is 
enabled by any precedent. 2. Whether it is ſo by any prin- 
ciple. The firſt caſe in the books, Haller againſt Dalt, was, 
the caſe of a young man, employing a corrupt agent. Lord 
Nattingham relieved, on the ground of a groſs cheat. 15 

In Barny againſt Beat, though very ſtrongly circumſtanced, 
the wines, &c. being merely a method to raiſe money upon 
a poft obit, Lord North reverſed the decree, in favour of the 
plaintiff, The decree of reverſal was reverſed by Lord 
ens in 1686. Batty againſt Lloyd, intervened; there the 
100 Keeper refuſed to ſet aſide the bargain. In Berney 
againſt Pitt, Lord Fefferys relieved. Tuuiſſeton againſt Griffith, 
was the caſe of a youu man dealing for his expectancies ; 
both in that caſe, and Berney againſt Pitt, the tranſactions 
were very fraudulent. e | 8 
The Court has gone into a ſound principle in ſetting 
aide tranſactions with heirs. The principle was expreſsly 
laid down in Truiſſeton againſt Griffith ; it has been acted 
upon in Nett againſt Hill. There are other caſes which 
have proceeded upon other grounds than the caſes of heirs, 
ſuch as the earl of Ardglaſſe againſt Muſchamp, and earl of 
Ardglaſſe againſt Pitt, which were both caſes of groſs fraud; 
James againſt Oades, which was a clear colourable caſe of 
uſury, and was the ſame point as aroſe in Banquet againſt 
D , Zouch againſt Swain, and Herne againſt Meares ; 
both turned on groſs fraud. In Clarkſon againſt Hamuq, the 
weakneſs of the party was taken as a circumſtance of 
fraud, In Oſmond againſt Fitzroy, the circumſtances: a- 
mounted to fraud, iſeman againſt Beake, ſhews that no 
port _ is ſhewn to the age of the parties. In Sir 
bomas Meers's caſe, it was to make intereſt principal ; 
Lord Harcourt ſet aſide the contract. | 
What is the reſult of theſe caſes, in point of principle? 
1, That the Court will effectually prevent and reſcind: the 
contract, where it is uſurious; 2. That it will not do fo 
in all caſes of fraud: but it cannot be inferred from henge, 
that it will do ſo where there is no fraud: 3. In caſes 
where a young man is dealing for his expeRancies, they will 
carry the principle to the extent of moral obligations; in 
other caſes it cannot hold. Courts of equity have no ju- 
riſdiction to enforce.common honeſty ; their juriſdiction is 
— to wo! fraud 1 an Here or It will ap- 
r trom the caſe of Lord C d againit en, what 
the Court will treat as fraud. mY 1 W 5 K Pf; Wb 


, 
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Lord Hurdwicke in givin judgment conſiders four 85 
of fraud: 1. Actual ud ig pm facts CS 
ſtances of impoſition ; 2. Fraud apparent from the intrinke 
nature and ſubject of the bargain itſelf; The third kind iz 
that which may be preſumed from the circumſtances and 
conditions of the. perſons contracting, eſtabliſhed by the 
Court in order to prevent ſurreptitious advantages of the 
weakneſſes or neceſſities of another. The fourth ſpecies is 
out of the preſent caſe. If the arrangement of Lord Harduicy 
is to be looked to in the preſent caſe, it muſt be referred to 
the third ſpecies of fraud, that preſumed from the-.circum- 
ſtances and conditions of the perſons contracting. It is im. 
poſſible that the Court can look upon any common degree of 
weakneſs as ſufficient to raiſe ſuch a preſumption, The 
mere making a bad bargain is not the proof of the neceſſity 
of the party. An annuity may be bought at any price, 
ſo it be not the cover of a loan. No act of parliament re 
ulates the rate of intereſt to be made by the grantee, 
Ka is left, as to this ſubjeR, to find: its own valve. 
aint r 8 


Caſes of very urgent diſtreſs might be put, which would 
raiſe the preſumption of the impoſition, but it muſt be a 
diſtreſs that deſtroys free agency. There is no evidence in 
this caſe of peculiar diſtreſs. So in caſes: of want of intel- 


_ leQts, if the contract was ſuch as no man in his ſenſe 
could enter into, that might be ſufficient to raiſe the 
ſumption. But mere inadequacy - of | price, without: thele 
cireumſtances, is not ſufficient. In the Reman Law Dipef, 
I. 4. tit. 4. /aw. 16; it is ſaid, In pretio emptionts et venditunts 
. naturdliter licere contrahentibus ſe circumvenire ; but in the caſe 
of land, if the price was Jeſs than half, the ſale might be 
reſcinded, cod. I. 4. tit. 4. I. 2. Minus autem pretium videur, 
i net dimidia pars viri pretii ſoluta fit. But its being void was 
in behalf of the ſeller only, not the buyer: the buying 

under half the value was the mark of fraud; In the 
preſent caſe there are no marks of fraud, no pretence that 
the value was not as well known to the ſeller as the buyer. 
The inequality here is ſuch as might take place in the 
common tranfactions of life, and undoubtedly no caſe has 
ne hitherto ſo far as the Court is called upon to do in 
the preſent. If the inadequacy alone could be 2 porn 
an ifſue might be directed to try whether it was ſuch an 
inadequacy, which would be quite new, no ſuch iſſue 
having ever been directed. With reſpect to the ratification of 
the contract, Heathcote paid the annuity during the life 
Paignon, and down to the year 1782. | There was «call 
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at the C:chpit ſome time ſince, where the whole turned upon 
ratification, the circumſtance being uncha a „ | 

Lord Chancellor. If the Court ſhould take ſuch a ground 
as to reſt the caſe upon the market price, every tranſaction 
of this kind would come into a court of equity. If mere 
inadequacy is the ground, it ſhould ſeem that it was ſcarcely | 
ſufficient ; but there is a difference between that and evidence 
ariſing from inadequacy, If there is ſuch inadequacy as to 
ſhew the perſon did not underſtand the bargain he made, or 
was ſo oppreſſed that he was glad to make it, knowing the 
inadequacy, it will ſhew a command over him which will 
amount to fraud. If the tranſaction be ſuch as marks over- 
reaching on one fide, and imbecility on the other, it puts 
the parties in ſuch a ſituation, as to ſhew that it could not 
have taken place without ſuperior power on one ſide over the 
other, The buſineſs of a court of equity is certainly not ſo 
much to make people honeſt, as to obyiate the inconvenien- 
cies of diſhonelly. Here is no evidence of diſtreſs, nothi 
but the inadequacy of the value; and if that could be made 
the rule, the leaſt circumſtance which varied the next. caſe 
which occurred might make the difference. | 38 

In behalf of George Heathcote it was argued by Mr. Halliſe 
and Mr, Stratford, that the circumſtances ſhew the loan and 
the purchaſe of the annuity taybe all one tranſaction. The ap- 
plication was for Zool. Heathcote obtained one by way of loan; 
| the other Paignen would not advance without an annuity. 
The price given certainly was a very ſmall, one; and if 
nadequacy be. a ground for ſetting any tranſaction aſide, 
tat, with the Eircumſtance of Paignons knowing that he 
could inſure the life at one tenth, where it makes a differ- 
ence in the price of one fifth, is a ſtrong evidence of his 
aking advantage of the plaintiff. | | 
The Maſter's report is deciſive as to the value, and the 
nay of that to the price given muit be inferred. - Ina- 
© agg as been relied on as a ground in many of theſe 

es, as in Guynne againſt Heaton, Ardglafſe againſt Muſ- 
an), and Ardglaſſe againſt Pitt; ſo alſo in Twiſleton againſt 
b. Herne againſt Meeres is a very important caſe on 
is ſubject. As taken from the regiſter's book, it appears 
tthe ſale was at leſs than five year's purchaſe. It was 
alide, and Sir Thomas Meeres decreed to be a merc mort- 
gee, | _ 

n the preſent caſe, the purchaſe was conſiderably leſs 
un half the value. | | 

ago it was a uſual way of evading the ſtatute of 

"ry, to raiſe money by _ of annuities, upon à num- 
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| ber of contingencies. In James againſt Oades, 4ol, yy 
aum, for eight years, for 200l. was ſet aſide. Annuities 
at that time, had ſubſiſted but a ſhort. time; they firſt 
began in Lord Harcourt's time. In Stanhope againit Cie 
they were annuities at eight year's purchaſe ; upon a bill to 
redeem, Lord Hardwicke would have ſet the tranſaction 
aſide, but the caſe was compromifed. Lawly againſt 
Hooper, goes the whole length of the preſent caſe. In 
Lord Carysfort againſt Cartwright, Lord Carysfort, in 1703 
being then forty-feven years old, fent for Cartwright, and 
propoſed to him, to ſell an annuity of 1001. upon his own 
life, at ſix year's purchaſe ; Cartwright aſked what was the 
ſecurity? Lord Carysfort propoſed his eſtate in Ireland. Af. 
terwards, Lord Carysfort applied for double the ſum. On 
the 19th of December, the deeds were executed, but the 
annuity was to take place from the July preceding, when they 
bore date. Cartwright ſtopt two years annuity out of the 
payment he was to make, as a ſecurity, and alſo Fol. for the 
expences, by Lord Carysfort's defire. There wag alſo ano: 
ther grant, of an m—_—_— of 100l. in which Lady Cann 
joined, as it was to affect her ſubſequent eſtate for life 
The Court decrecd, as between Lord Carysfort and Gun. 
wright, the deeds fhould be ſet afide, and that Cartwright 
had taken advantage of his diſtreſs. There Lord Cryin 
was forty-ſeven years old; his rent-charge was not worth 
above feventcen ycar's purchaſe. | In this caſe, Hauben 
was only thirty. In Berney againſt Pitt, the plaintiff pro- 
ceeded on practice, but none was proved. In Hauber 
againſt Che, there were no circumitances to ſhew diſtrels; 
as to confirmation by Heathcote, there was none, but paj- 
ment of the annuity, whilſt he was debtor on the bond for 
tool; as ſoon as that was paid off, he filed his bill. The 
doctrine cited from the civil law, if it is at all materia 
makes in our favour, as, in this caſe, half the valug 
has not been given. From the whole of the caſe, it mull 
be manifeſt, that Heathrote was diſtreſſed, and, that Pagn 
took advantage of it, which was |the motive which induce 
the Maſter of the Rolls to makt this. decree, than wick 
there never was one pronounced with more pointed decition: 
for he ſaid, he was perfectly ſatisfied, that the plain 
had been groſsly impoſed upon, and had fold an annuity 9 
four year's purchaſe, for which an honeſt man would hav 
given him ten, and even an uſufer fix; and,“ that whe 
there were principles, he was not in want of precedents: | 
caſe of young heirs had made a b Og hc was not afra 
of adding men in diſtreſs to the liſt.“ Ihe circumſtanes | 
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men being in diſtreſs, has been a principle relied upon in 
mary of the caſes; it has been taken notice of in ſome 
caſes at law. In the caſe of Aftly againſt Reynolds, with reſ- 
pet to goods pawned, the party being in diſtreſs, was con. 
fidered as incompetent to act; and Mr. Juſtice Burnett has 
made it one of the caſes, in which the Court relieves; 
« where the bargain is ſo lucrative, and the perſon: under 
neceſſity, ſo that the judgment of the Court has been, that 
neceſſity alone could induce him to make the contract, there 
has been relief.” = Þ 
Mr. cal in reply. In this caſe, a party dealing through- 
out the whole tranſaction as for an annuity, now comes to 
pray it may be confidered as a loan, ſo that, if Heathcote 
had died, Paignon muſt have loſt his money, as an annuity : 
and if he ſurvived, the tranſaction muſt be cut down as a 
loan ; this at leaſt ſhould have protected Mrs. Paignon, who 
takes this as deviſee for life, and is an executrix, from the 
payment of the coſts. I lay out of conſideration all the 
cales of young heirs and marriage-brokage bonds, where a 
public policy interferes ; the parties in this caſe are not in 
any of thoſe ſituations : the bill is not a bill to reſcind the 
tranſaction, but to eſtabliſh what it ſtates to have been the 
original eontract, that they ſhould be at liberty to redeem ; 
the ſuggeſtion that it was a loan, therefore, cannot ſtand 
vith the allegations of the bill. It has been argued on the 
imple ground, whether there is in the circumſtances of + 
the caſe, ſufficient to enable a Court of equity to ſet it aſide; 
As to the caſe of the pledge, the ground on which it was 
decided, is different. It was in the hands of a perſon who 
vas bound by law to reſtore it on payment of a certain ſum : 
tic action proceeded on a principle that it ſhould not be 
awful for him to vary thoſe terms. The term“ Market 
price” certainly meant ſomething which the Maſter of the 
olls thought certain. All that the Maſter's report proceeds 
pon 1s the opinion of third perſons: if ſuch opinions, 
pen without oath, are to influence the judgment of the 
burt, property will be very uncertain, Although the 
ue may be. calculated at the ſum ſtated, probably the 
uty, at public auction, might not have brought five 
ars purchaſe ; this is the al wiſh to have aſcertained, 
Way of coming at a market price, and, as to this, the 
15 lo uncertain, that it ought to be referred back to 
alter, | | 1 
Lad Chancellor Thurlow, Where there has been a loan, 
he terms have been ſuch as to ſhew the diſtreſs of the 
K k 2 party, 
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party, the Court has given relief; here was 23 er cr. 
clear profit, with a certainty of the principal being ſecure, 

The ſtatute and the determinations have increaſed the 
market upon the bargainee. It would bave been prudent 
at firſt, perhaps, to have ſtopped. Now if I declare, that 
having given but two-fifths of the value for the annuity, 
ſecured by the inſurance, was taking advantage of his di- 
treſs, that will be a proper preface to my affirming the 
decree, but that will decreaſe the future price of annuities, 
I cannot ſay, that being at all under the greateſt price that 
could be obtained, would be a ſufficient reaſon for reſcinding 
the tranſaction. | 
The decree of the Maſter of the Rolls was affirmed, 
Heathcote, Eſq. againſt Paignon and others, Chancery, 1 
Brown's Reports, 167. A. D. 1787. | 


Confirmation of 1 


HAVING in the preceding pages ſtated various attempts 
that have been made to evade the ſtatute of uſury, and 
various inſtances of contracts, which though not uſuri- 
ous in point of law, are of ſo unreaſonable and unconſci- 
onable a nature as to be reſcinded in a Court of . ve 
now come to the remaining queſtion, viz. how far ſuch con- 
tracts as the laſt may be fubſtantial y ſubſequent confirma- 
tions of them: and on this point it may be faid in general 
that ſuch contracts will be ſubſtantiated by ſubſequent confi- 
mation, but not unleſs ſuch confirmation be voluntarily and 
freely made; and without any fraud, impoſition, or pro 
curement. 3 | 


' Wiſeman was entitled to a conſiderable real eſtate, in cal 
his uncle died firſt, without iſſue male. He entered ini 
ſeveral contracts with Beate for the loan of money, U 
which he bound himſelf to pay Beake ten for one in caſe his u 
ele died without iſſue male, and he ſurvived him. The uncl 


died without iſſue, and Miſeman to relieve himſelf from i ü 
performance of theſe heavy bargains, applied to the Cov aa 
of Chancery, to be diſcharged on payment of what vl at. 
really due with intereſt, | 5 tim 

On behalf of Beake it was argued that this was not H p. 
ordinary caſe of ſurpriſing a young heir into a hard barga" ren 
Mr. Wiſeman was ncar forty years old, had long been 2 m cx. 
in employment, a Proctor at Doctors Gommians, and of expe 1 

 Fience in the world: and further that Beake, ſeveral . 
after this bargain, underſtanding that the Clancery beg Bi rt, 
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--ve againſt ſuch bargains, adviſed with Serjeant Philips 
on _ to be 9 the caſe, and by his advice Both 
applied by bill to the Court of Chancery to compel & iſeman 
to repay the money he had received with intereſt, or ĩo be 
ſoreclofed from any relief in future, and that Viſeman in 
anſwer thereto on oath elected to ſtand by his bargain, 
acknowledging that it was fairly and duly made, and that he - 
would not in future ſeek any relief; and therefore he ought, - 
not now, contrary to his own election and oath, to be 
relieved, 1 | e 

The Court faid, when Wiſeman had ſpent the money, then 
2 ſpecious offer was made by Beake to relinquiſh the bargain, 
on payment of the money lent and intereſt, which at that 
time it was impoſſible for Wiſeman to do. And the appliea- 
tion to the Court of Chancery was only a contrivance. to 
double hatch the cheat. Wiſeman was therefore relieved on 
payment of principal and interelt or 4 without coſts, and 
decreed accordingly. Wiſeman v. Beake, 2 Vernon's Reports, 
121, Feb. 1690. : gs FA 


Martin was entitled to a legacy of pool. (left him by his 
uncle Mackean, deceaſed) payable in caſe he ſurvived his 
ue Mackean, ſhe to have the intereſt of it during her 
lite, 8 | | . 
Martin was a young man of about twenty-four years of 
age, but had led an extravagant life, and had been for ſome 
time in Newgate, Mrs. Mackean, his aunt, was about fixty-: 
four years old; but as to her ſtate of health, there was 
variety of evidence. . i” oh | 

Martin had offered to fell this contingent legacy of 5ool. 
in caſe he ſhould ſurvive his aunt Macteun, to ſeveral per- 
ſons, and among others, to his aunt Mactean herſclf, but 
they refuſed to buy it. At length, at his deſire, one Cole 
entered into an agreement with Martin for the purehaſe of 
this contingent legacy. Cole was to give for it 100l. to be 
pad at 5l. per annum, at every Cbriſimas, with a proviſo, 
hat if Martin ſhould: ſurvive his aunt Mackean, then what 
ſhould remain due of the 100l. ſhould be paid within a h 
after her death; but if Martin ſhould die within the life- 
ime of Mrs. Mackean, then the 51. per annum, to continue 
parable yearly, as aforeſaid, until the 1ool. or what ſhould” 
icmain due thereof, ſhould be fully paid to Martin or his 
eiecutors, adminiſtrators, or aſſigns. | | | 

Mertin went beyond ſea, and hearing that his. aunt: 
Mackean was dead, returned to England; but before his 
urn, and after her death, Cole had applied to the Court of 

5 9, Chancery, 
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Chaneery, to compel the executors of Mr. Madan, the 
uncle deceaſed, to pay him the 5ool. legacy, as affignee 
thereof from Martin; and the executors controverted the 
payment, as having been aſſigned by Martin to Cile, fo much 
under the value. | | | 
Upon Martin's returning to London from beyond ſea, he 
came to Cole's houſe, telling him he was informed his aunt 
Mackean was dead, and that now the legacy of 500]. which 
was before contingent, was become abſolute ; but that 
Martin was fully ſatisfied with what he had done; and that, 
if he had not ſold the legacy to the plaintiff Cle, he ſhould 
have diſpoſed of it to ſome other perſon for a leſs price; and 
being told by Cole, that he was at law with the executors of 
his uncle; for the recovery of the legacy, (they having con- 
troverted the payment thereof to him) : Martin blamed the 
executors for having refuſed to pay the legacy, ſaying, he 
would ſpeak to them about it, and that he was willing to do 
any thing further to confirm the aſſignment which he had 
* tg made to Cole. 8 
Whereupon, ſome ſhort time afterwards, a deed of con. 
firmation of the former aſſignment was prepared by Gul, 
and read over to Martin. At the ſame time the bill brought 
by Cale for the legacy againſt the |executors, and their 
anſwer to the bill controverting the payment thereof, was 
read to Martin, and he being thus fully appriſed of every 
thing, executed a deed of confirmation of the former aſlign- 
ment to C. After this, Martin himſelf applied to the 
Court of Chancery to be relieved againſt the aſſignment, 
and the deed of confirmation; upon þ full hearing whereof, 
it was at firſt decreed by the Lord King, and afterwards 
n a re-hearing that decree affirmed by the Lord Tale, 
that there being no fraud in obtaining the firſt aſſignment, 
which was at a ſubſequent time ſo [deliberately confirmed, 
therefore Martin could not be relieved, and ought to be 
bound thereby. | ; 
It was objeRed, that here was a neceſſitous man ſelling 
this Fool. legacy for what was not near the value, for leis 
than 100l. nay, for the intereſt only of 100l. payable for 
twenty years together; and ſeveral|caſes were cited, where 
reverſions were bought on contingencies, to be void, if thc 
heir ſhould die in the life-time of the anceſtor, all which 
purchaſes were ſet aſide by the Court; that as the original 
bargain was unreaſonable, and fraud manifeſtly appeared 
upon the face of it, ſo this fraud, with which it at firlt 
began, accompanied it throughout, and was . 
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, * e Ti 1 — obſerved, that all theſe caſes of heirs 
were immaterial to this point; for that the policy of the 
nation, to prevent what was a growing miſchief to ancient 
families, that of ſeducing an heir apparent from a depend- 
ance on his anceſtor, who probably would have ſupported 
him, and, by feeding his extravagancies, tempting him in 
his father's life-time, to ſell the reverſion. of his eſtate; 
which was ſettled upon him; foraſmuch as this tended te 
the manifeſt ruin of families; therefore the policy of the 
nation thought fit (though it at firſt prevailed with ſome 
difficulty) to put a. ſtop to ſo miſchievous a practice, by 
ſetting afide all theſe bargains with young heirs, for rever- 
ſons; but that in this caſe here was no heir concerned, and 
as it was in the power of Martin, when he returned from 
beyond ſea, was informed of his aunt's death, and that the 
legacy of 5ool. was become abſolute, to confirm this firſt 
ee, ſo he had done it. C 
His lordſhip admitted, that had all e aer upon the 
firit aſſignment, he would have ſet it aſide, as being an 
unreaſonable advantage taken of a neceſſitous man, but ſee- 
ing Martin was afterwards fully appriſed of every thing, 
had the exccutor's anſwer read to him, and yet choſe to 
execute a deed of confirmation of his former aſſignment: 
and fince not the leaſt fraud or ſurpriſe had appeared on the 
part of Cle, it was, he ſaid, too much for any Court to ſet 
all this aſide, C¹e v. Gibbons, 3 Peere Williams's Reports, 


290. 1734. - | 


Thimas Baugh was in expectation of an eſtate of about 
zoool. value, after the death of Rowland Baugh, who was 
about ſeventy-two years old, afflicted with the gout and a 
rupture, his life not worth above one year's purchaſe ; being 
in neceſſitous circumſtances, he, on the 21ſt of 'O&ober, 
1739, in conſideration of 1500l. to be paid to him by Price 
within a year, and of an houſe in Priftein, worth 200l.. to 
de conveyed to Thomas Baugh, he agreed to convey to Price 
this eſtate, ſubjected to the eſtate for his father's life; ſoon 
iter the ſigning the articles, Thomas Baugh was deſirous of 
being off the bargain, but Price would not agree to it; and 
on the 3d of November, 1739, a conveyance was prepared by 

ice, (who was an attorney) and Thomas Baugh executed it 
that day at his houſe, when nobody beſides Price, his ſon; 
and another perſon, - were preſent. © „ e BEES 
Old Rowland Baugh died the 8th of Fuly, 1740, having 
ved no more than nine months after Thomas had made this 
BY | conveyance 
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conveyance to Price, whereupon .T homas writes a letter to 
Price, 8 him with his father's death, and tells him 
that he ſhall act in all reſpects agreeable to his wiſhes; in 
another letter he tells Price he ſhall always act juſtly, and 
ſays that Price has got a good bargain of him, that he 
might afford to give him a buck, but ſays he will not touch 
one without Price's conſent, e 
Alfter this, Thomas Baugh filed his bill in Chancery to ſet 
afide theſe articles and conveyance, and to be relieved; the 
defendant Price put in his anſwer thereto, and denied the 
fraud charged. | 1 | 
But Thomas Baugh being at this time indebted to Price in 
tool. which he was to give Price with his ſon as clerk to 
him, was threatened to be ſued for it, and by other arts of 
Price, was intimidated from proceeding farther in Chancery; 
nay, Price was not content with Thomas B.'s ſtopping the 
proceeding in Chancery, but inſiſted upon ſome ſatisfaction 
to be made to him for the aſperſions he pretended had been 
caſt on him by that bill, and accordingly prevails upon 
Thomas B. to execute a deed dated Oclober, 1741, reciting 
the proceedings in Chancery, and that the purchaſe was a 
fair one, and Thomas B. thereby confirms and releaſes the 
eſtate to Price. Soon afterwards, Thomas B. and Price, with 
the aſſiſtance and intermediation of one Doctor Thomas (to 
. whom Thomas B. applied) ſettled all accounts, and Thonus 
| Baugh ſeemed ſo well ſatisfied that he thanked Doctor Thma; 
(who appears asa common friend to both) for his kindneſs. 
In 1746 Thomas Baugh died, leaving a fon and heir, the 
preſent plaintiff, who ſoon after preferred this bill to be 
relieved upon paying the purchaſe-money and intereſt to 
Price, and all neceſſary and perma ” ; 
At the hearing of the cauſe, which laſted eight days, 
two queſtions were made; iſt. whether the articles and 
_ conveyance were obtained by fraud and impoſition : and adly. 
if they were, whether Thomas Baugh by any ſubſequent act 
had purged that fraud or impoſition. | And after time taken to 
conſider, the Court were decidedly of opinion, in favour of 
Baugh on both points. | hg 
here can be no doubt at all but as this caſe ſtood origi- 
nally, and at the time it was depending in Chancery, af 
Court would have relieved. Here is a ſon who is 4 
remainder-man in tail (in the life of his father, old and 
infirm) not knowing the value of the eſtate, trafficking 
with an attorney, who had tranſacted bufineſs for his father 
and him twenty-ſix ycars, had ſeen the family ſettlement, 
and is taking advantage of the ſon's neceſſitous cipcumſian- 
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ces, and purchaſing his eſtate for half the real value of it. 

| Prize draws all the writings himſelf, Thomas B. has no 

draught or copy, Nor any attorney or council concerned for 1 

him; here is no valuation made of the eſtate, the whole 

tranſaction kept a ſecret from old Rewland ; Price ſeems to 

have made Thomas B. do juſt what he pleaſed. 3 
The 2d queſtion is, whether the ſubſequent acts of 

Thmas B. will bar his ſon the plaintiff; and I am of — 

opinion, they will not, and that he ought to be reliev ec. 
It is ſtrongly inſiſted upon for Price, that the letters from 

Thomas B. to Price, ſoon after his father's death, ſhew that 

he thought the bargain a fair one; but to this it is rightly 

anſwered, that they were written ſoon after his father's 

death, before his eyes were open, and before he knew the. 

real value of the eſtate ; for he not long afterwards pre- 

ferred his bill in Chancery, and I think the arts and 

threats uſed by Price, to ſtop that ſuit, were as fraudulent 

as the original bargain, and the recital in the releaſe execu- 

ted thereupon is falſe, for the bargain was a very unfair 

one, and ſuppreſſio veri, or ſuggeſtio falſi, have always been held 

ſufficient to ſet aſide a releaſe, 1 Vern. 20*. Thomas Baugh 

was made to think that his ſuit was without any good 

foundation, and to fear that he ſhould be liable to coſts, * 

and if the purchaſe was at firſt fair wanted no confirmation; | 

Thimas B. was never fully apprized of his right, but was 

continued in a ſtate of deluſion by Price till his death, who 

E upon him in every tranſaction. = 

It was further objeRed for Price, that Thomas B. all his 

lite ſtood by and ſaw Price laying out great ſums of money 

in repairs and ornamental additions, &c. but to this it is 

rightly anſwered that Thomas B,'s acquieſcences were founded 


upon 


The caſe here referred to is Jervois and Duke, in which Sir Edward 
Duke by his will deviſed a legacy of 20001. to one of his daughters; but 
if ſhe married one Bacon, that then the legacy ſhould be yoid. She 
baving before her father's death married the ſaid Bacon, takes advice 
upon the will, and is adviſed that the legacy was void by reaſon of her 
-, marned Bacon: her brother pays 1 8ool. and the releaſes her 

She now filed her bill to. have this releaſe ſet aſide, and her legacy 
. io her, pretending ſhe was circumvented in this releale, her 
5 er telling her ſhe had no le acy given hey by her father's will, but 
ee out of it; and that he uppreſſed the will, and did not prove it 

Vier ſuch time as he had obtained this releaſe. | 5 
%; which It was ſaid by the Lord Chancellor, that it is the conflant 
1 : where there 1s cither Juppreffio vert, or ſuggeſtio falſi, the releaſe _ 
all be avoided, l 
ben they went on to prove that Sir E. Duke in his life-time did 
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upon a miſtake into which Price had led him. I think 


. Price ſhould be allowed for all neceſſary repairs.. 
The caſe of (Ae v. Gibbons, 3 Wms. 290. was ſtrongly 


_ . relied upon by Price's counſel ; but that caſe differs very 


materially from this; that was not the caſe of an heir in 
the life of his father, nor of a remainder-man or rever. 
fioner, nor was there any fraud in the original bargain in 
that caſe upon which Lord Talat laid great ſtreſs, the party 
there confirmed the bargain when he was fully apprized of 
every thing: but in this caſe at bar here is fraud in every 
tranſaction, appearing. by written evidences, which cannot 
err,. for Thomas B. was deluded from firſt to laſt: and the 
cafe of Lord Cheſterfield and Janſſen ſtands quite clear of fraud, 
fo nothing like this caſe. 1 | 

It is the policy of the nation that ſuch bargains as this 
ſhould not ſtand ; and if the Courts of juſtice were to hold 
them good, it would be to encourage extravagance and diſ- 
obedience in young heirs on one hand, and avarice, fraud 
and impoſition on the other; and therefore I am of opinion 
that the articles and deeds ought to be ſet aſide upon 
Baugh's paying Price his principal and intereſt, and that 
Price be allowed for all needful repairs, and that Baugh be 
— his coſts till this time, and the ſubſequent colts be te. 

rved till the coming in of the Maſter's report. Baugh ». 
Price, 1 Milſ. Reports, 32. 1752. SD | 


In the caſe of the executors of Spencer and Janſſen, 
there were three points of conſideration (ſee page 410, 
417), 1. Whether the contract was uſurious, which 
was determined in the negative. 2. Whether it was un. 
conſcionable, which was not decided, becauſe the caſe de- 
pended entirely on the third queftion, which was, Whether 
Spencer's confirmation of the contract after the contingenc, 
viz. the death of the ducheſs of Marlborough, had haf- 


actually revoke this will, and declare his daughter ſhould have n0 ſuch 


egacy. | ; 
And it being fully proved, that the fatherhimſelf had actually revoked 
this legacy, it was decreed by the Lord Chancellor againſt Jervois, lay in, 
that where a legacy is deviſed to a woman, n condition ſhe marry Yar 
the conſent of a particular 22 here, if the legaey be not limit 
over to another perſon in caſe of her marriage without ſuch conſent, it 18 
only in terrorem, and though ſhe marry without conſent, it doch rs 
avoid the legacy. But here in this caſe the father himfelf having be , 
ꝛevoked the legacy upon his daughter's diſobedience, the father 3 2 
has in this ny been Chanceller, and that with equity too: lac * 
example of preſumptuous diſobedience highly meriting luch a ee i 
ſhe being onl 78 ibited to one man by name, and nothing in the v 


fair garden of Eden would lerye her turn but this forbidden een , 


| 
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ned, by giving a new ſecurity for the payment of the 
_ * 3 part thereof, and expreſſing himſelf 
(atisfied with the bargain, would not ſubſtantiatE the con- 
tract, even had it been ſuch an one as the Court of 
Chancery would otherwiſe have relieved againſt. 11 Weg 
On this laſt point the opinions of the judges were deli. 
vered as follow: 17 | N - 2410 
Mr. J. Burnet. There is no caſe of a contract ſo con- 
firmed, which was not illegal, (but ſuch as the Court 
would have relieved in its original inſtance) where the Court 
kas relieved againſt its confirmation; unleſs obtained by 
fraud and oppreſſion, and then it has been conſidered as a 
continuance of the firſt oppreſſion ; of which there are two; 
caſes. Lord Ardglaſſe againſt Muſchamp, and IA iſeman againſt: | 
Bake: but no reſemblance to the preſent from either. 
There was no fraud, praQtice or impoſition, in the original 
contract or ſubſequent ſecurity : Sir Abraham Janſſen was not 
very preſſing for his money; the ſecurity not being given 
until a good while after; which , ſhews no ſuit or diſtreſs 
was threatened: but fairly and voluntarily done, and upon 
intimations received that Sir Abraham Fanſſen had a doubt, 
whether he could make good the contract in a Court of 
equity, Cle againſt Gibbons, and Curwin againſt Miner are 
applicable to the preſent. | : 
As there is nothing therefore to ſet aſide the contra. 
on the foot of uſury within the (ſtatutes; and next ſuppo- 
lng it was ſuch as would be ſet aſide, if left to the conſider- 
ation of the Court, yet as the party with his eyes open has 
bound himſelf to execute it, it is too much to ſet it aſide. 
dir John Strange. On the third queſtion, I am of opinion, 
* executors are entitled to no relief but muſt pay 
what remains due of the 10, oool. and the intereſt from 
ti death of the grandmother: and though I have given 
no opinion upon the former part of the tranſaction, yet T 
mult take up this as conſidering Spencer's executors intitled 
to the reliet prayed ; as the caſe ſtood on the former agree- 
ment. And here it is not improper to take a ſhort view 
of the different ſituation Mr, Spencer appears in 1774. 
from what he was in 1738. When the firſt bond was 
blen, he was, notwithſtanding a large income, involved in 
peat difficulty for want of money to pay creditors, caſt- 
nz about every way for a preſent ſupply ; and ſuffering dan- 
£70us ſchemes to be privately hawked about; fearful leſt it 
mould come to his grandmother's ears, that he was mort- 
Feing his expectations from her. It is not very clear, 
ho took the firſt ſtep towards the new engagement after 
er death; the bond was not given until nearly three 
; „„ months 
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months afterwards, though dated the nex day after, in 


diate execution could be ſued ; which bond would have 


5 wee to Sir Abraham Fanſſen, who, he ſaid, had treated 
would not preſs him for the money, although he ſhould be 


_ therewith. It may be ſaid, that all this proceeded from 


Court hold a ſtrict hand over theſe ſort of contracts. How 


Who arc truſtees for the infant, for ſubmitting the caſe to 
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order that it might carry intereſt from thence. But ſu 
poſing Sir Abraham Fanſſen had called upon Mr. ou or 
is money after the gift of October, (which, from his 
genteel behavour in other parts I can hardly think, he did) 
yet there is no circumftance of force on Mr. Spencer; and 
the ſecurity then ſtanding out againſt him, was only a bond 
for payment of money; not a judgment, on which imme. 


given him time enough to have turned himſelf about, before 
he would be under a neceſſity to be expoſed to an execu- 
tion. It appears to be his fixt deſign after her death to 
pay off the whole as faſt as he could; and that with a 

im like a gentleman. Sir Abraham Funſſen declared, he 
glad to have it; and Mr. Spencer executed the bond and 
warrant of attorney freely and voluntarily, and well pleaſed 


his not being apprized, that there could be relief in equity 
againſt the firſt bond. In Cole againſt Gibbons the bill for 
relief and the anſwer were both read to the party, and yet 
the aſſignment was confirmed; which circumſtance, greatly 
weighing with Lord Talbot, is not wanting in the preſent 
caſe : it is what Sir Abraham Fanſſen may — 4 uſe of on his 
rt, and it will be evidence for him, viz. that he an- 
wered to the manager of Mr. Spencer, that he doubted, 
whether the ſecurity would be good, and therefore only de- 
fired a note or memorandum ; ſo that from this doubt of 
Sir Abraham Fanſſen, Mr. Spencer was apprized of the pro- 
bability of relief, he had, if he applied to a Court of equity ; 
which ſhews, he acted with his eyes open in this article of 
confirmation ; that it was not a ſudden, but deliberate att, 


and agrecable to that frame of mind he continued unto his 
death, as appears from his ſubſequent letters. 


Contracts of poſt obits are to be diſcouraged : and though 
the relief is not granted in the preſent|caſe, yet ſhould the 


this would be in the caſe of a young heir under parental 
authority, I do not ſay. It may be /improper to forejudge 
ſuch a caſe ; but inconvenience there can be none in the 
determination of the caſe. Yet in giving my opinion and 
advice in this very pots caſe againſt relieving Mr. 
Jahn Spencer's eſtate, J am far from blaming his executors, 
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the conſideration of the Court; which I think very rightly 
done. | | 4 n 


Lard Chancellor. As to the laſt queſtion of the ſubſequent 
acts of Mr. Spencer; this is the point on which the deter- 
mination of this caſe will depend, and 1 intively agree with 
the opinion delivered already. Had the firſt bond been 
void by the ſtatute of uſury, no new engagements 
would have made it better: the original would have in- 
feed it. But if a man is fully informed with his eyes 
open, he may fairly releaſe and come to a new agreement 
and bar himſelf of relief which he had in this Court. The 
material inquiry is, whether this was done after full infor- 
mation, freely, without compulſion, &c ? But upon the beſt 
conſideration of the evidence it appears to be ſo done, and 
with fairneſs. Firlt, The condition of the neceſſity of Mr. 
Spencer was over, for though he had no power over the 
capital of this acceſſion of eſtate, yet it was ſo great a 
one, that little more than one third of a year's income 
would have paid off the whole. If that then be a ſtate of 
neceſſity, how far fhall it be carried? Then, the ſtate of 
expectancy was over by the death of the ducheſs: and alſo 
the danger of her coming to the knowledge of his conduct 
and circumſtances, and his fear of offending her, which was 
the principal reſtraint upon him: ſo that there was no an- 
ceſtor or relation left, upon whom any deceit could be com- 
mitted in conſequence of any new agreement: and it ap- 
pears, that before this new bond he had ſufficient notice, 
that he had a chance at leaſt that he might have relief in 
equity, from Sir Abraham Fanſſen's own declaration to him 
of his doubt whether it would be good. Laſtly, There 
was no impediment againſt his ſeeking relief by diſcloling 
the whole caſe at that time in a Court of juſtice. Under 
theſe eireumſtances was the new engagement, without any 
fraud, contrivance or ſurprize to draw him in; which ope- 
rates more ſtrongly than the deed of confirmation in Cle 
againſt Gibbons, that it is too much to ſet it aſide. The 
only difference to diſtinguiſh that from this caſe was, that 
there the releaſor was not in the power of the releaſee; 
here Mr. Spencer was debtor, and his creditor might imme- 
diately have diſtreſſed him by an action: but the anſwer is, 
there was neither an attempt or threat to bring an action. 
It is objected farther for Spencer's executors, that Cole againſt | 
01bbons was a ſingle. caſe, and there are ſeveral precedents, . 
in which ſuch new ſecurity and ſubſequent tranſactions was 
not ſutficient to give a ſanction to a demand of this kind: 
as in Lord Ardgiaſſe againſt Muſchamp : but the _ 
| N | itances 
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ſtances there ſhew it not to be at all applicable : then the 
confirmation in Wiſeman againſt Beak was ſtill moxe extra- 
ordinary ; and that was a very extraordinary invention of 
Serjeant Phillips of a bill to be forecloſed againſt a relief 
in oy. In both theſe caſes the original tranſaction was 
groſsly fraudulent ; but I have only ſthewn it here to be a 
doubtful object of relief in this Court, which ſurely is the 
molt proper caſe of all others to put an end to by a new en- 
gagement. ä | 
On the whole therefore the only relief is that, which [- 
am adviſed to give, againſt the penalty of the laſt bond, 
+ the penalty being 10,000]. conditioned to pay ol. 
Ihe only doubt which could ariſe on this, is as to the 
coſts ; to which Sir Abraham Fanſſen is not entitled. The 
laintiffs in this cauſe, are only executors, they had a pro- 
able cauſe of litigating this contract, which is far from 
deſerving favour, and were in the right to ſubmit it to the 
judgment of the Court; and it is obſervable that in C 
"I againſt Gibbans, which was on this point, the bill was diſ- 
3 miſſed without coſts, and no coſts given on the bill, but on 
the contrary deducted. There was indeed in that caſe no 
penalty, as there is here: but ſtill that does not take away 
the diſcretion of this Court in reſpect to coſts according to 
the circumſtances of this caſe : and there are ſeveral caſes 
* of a bond with a penalty diſputed, where, though the coſts 
aälatꝗ law will undoubtedly follow the demand, yet on the cir- 
cumſtances coſts in this Court are refuſed. 
Therefore let it be referred to the Maſter to take an ac- 
count. of the principal, and intereſt due on the bond of 
1744, and the judgment thereon, and to tax Sir Abraham 


H _ Fanſſen with his coſts at law, and an account of the money 
13 paid by Mr. Spencer to him; and let that firſt be applied to 


diſcharge the intereſt, and then to fink the principal ; and 
all juſt allowances be made, and on payment to vir Abra- 
bam of what is found due, let him deliver up the bond 
4 to be cancelled, and acknowledge ſatisfaction on the judy- 
ment: but that muſt be at the expence of Spencer's 
eſtate: and if his executors pay what is found due, let 


each bear their own coſts in this Court, but otherwiſe let a 
the bill of the executors be diſſmiſſed with coſts againſt 9 
them. 2 Veſeys Reports, 125. 1750. N k 

0 ; - Z | 2 If 
In the following caſe a money-lender was proſecuted ft 
criminally, for not returning a bill he received under the FT 
pretence of diſcounting it, and was ſentenced to be tran- in 


| Jon :—it is not altogether inapplicable to the preſent 
iudject. | 11 


wards, left an addveſs at his lodgings while he was from 5 wh 


home, Mr. H. No. 21, Great Pultney-Street, from ſix ſo 


ſeven in the evening, or from eleven to twelve in the 
morning.” In conſequence of this addreſs, Mr. Edwards 
the next morning called at No. 21, in Pultney-Street; and 
a converſation upon the ſubject of money tranſactions taki 
place between them, Aichles told Mr. Edwards that he was 
in the diſcounting line, and would, whenever he choſe, diſ- 
count a bill for him at the uſual premium of ag per cent. 
agency, provided it was drawn = and accepted by a per- 
ſon of known credit and reſponſibility. About three weeks 
after this interview, Mr. Edwards again called upon Azckles ; 
but not finding him at home, he ſent his clerk, Mr. Croxall, 
the next day to enquire whether he would diſcount a bill 
of tool. accepted by Richard Hells, of Cirnhill; and re- 
quelting that he would call in the city, that he miglit 
be fully ſatisfied of its validity. Aichles returned with Mr. 
Crixall to the houſe of Mt . Richard Wells, where he 
was ſhewn into a room to Mr. Edwards, who aſked him 
the terms upon which he would diſcount a bill for fool. 
provided he approved of it; Aickles replied, © Two and 
a half per cent. agency, excluſive of the legal intereſt, for 7 
two months.” Mr. Edwards immediately delivered the biilk 
into his hands, and referred him to Mr. Richard Hells the | 
acceptor of it, who was there preſent, to ſatisfy ' himſelf _ 
that it was a genuine acceptance, Mr. Fells ſaid the ac- 
ceptance was his own hand- writing. Azckles addreſſing him 
ſelf to Mr. Edwards ſaid, ** Sir, it you will go with me,to 

the weſt-end of the town, to Pultney-Street, 1 will 1 ou 
the caſh.” Mr. Edwards replied, I cannot conve ur | 
go with you myſelf, but Mr. Croxall ſhall attend yνf 
pay you the 11. 5s. agency and the diſcourit, on receiving 
the 1001,” On their departure Mr. Edwards whiſpered his 
clerk not to leave him without receivigg the money, nor 

to loſe ſight of him; promiſing to follow them in half 

an hour. Aickles and Mr. Croxall accordingly proceeded tc- 
gther to Pultney-Sgreet. Wen they arrived, Mr. Croxall 

Was ſhewn into the parlour, and defired to wait while 

le tetched the money; ſaying, It is only about three 
ſtreets off, and I ſhall be. back in a quarter of an hour.” 

Mr. Crexall however followed him down Pultney-Street, but 

in turning the corner of Brewer-Street loſt fight of kw, 
. 2 | | 0 
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Ts Boring | ; 
; | or#ards in the ſtreet for 3 

length of time, in hopes bf ſeein hint return; but without 
- ſucceſs. During this interval Mr. Edwards who had pre- ; 

_ viouſly called at No. 21, Pultney-Street, came up to Crna, 
and they returned to Aichles's lodgings, where they waited 
three days and three nights in a vain expeRation of his 

. return. On the Saturday following however, Mr. Edward; 
apprehended him at the houſe of a lady in Margarat-Stre, 
where he had that day dined. He expreſſed his ſorrow for 
what had happened; made ſeveral apologies for his miſcon- 
duct; and promiſed to return the bill: but he was carried 
before a magiſtrate, who committed him * on ſuſpicion 
of being a common cheat.” He was now indicted at the 
Old Bailey, January ſeſſion, 4784, and tried before Mr. Juſ. 
tice Heath, for ftealing a bill of exchange, value 100l. the 
property of Samuel Edwards. It was proved that the bill 
had been ſeen a few days before the trial, in a ſtate of ne- 
gociation in the hands of a Mr. Smith, and {that a ſubjens 

duces tecum had been ſerved upon him; but he did not appear, 
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nor was the bill produced in evidence. 


The counſel for Aictles ſubmitted two points to the con- 
fideration of the Court: 1. That the bill itſelf ought to k 
have been produced in evidence. 2. That the facts, admit- o 

ting them to be true, do not amount to felony, 6þÞ x 

JB Fhe firſt point. The bill is proved to be in cxiſtence, and 10 


it is incumbent on the proſecutor to produce it. He 
might have taken prgper meaſures for this purpoſe before 
he had proceeded to trial. « If the bill had been loſt or 
deſtroyed, parol teſtimony might perhaps have been ad- 
miſſible; but it is a clcar and ſettled principle of law, that 
parol teſtimony cannot be given of any action written in- 
ſtrument. 55 ; 
" Seepn point, To ſatisfy the definition of larceny as it 
appears. in the works of the moſt diſtinguiſhed writers upon 
be law, the property muſt be taken from the pyſeſm 
another. The taking of the property itſelf, after it is 
ſeparated from the legal poſſeſſion of its original proprietor, 
can never become ga ſubje& capable of ſupporting the al- 
legation of lareeny, eſpecfally if that ſeparftion be unac- 
companied by thoſe ingredients which furniſh the idea of 4 
felonious intention. The 5 of the country has 
adopted a diſtinction between thoſe actions which are ann: 
furandi, and thoſe which are the conſequence of artful con- 
trivance; and on this diſtinction depends the great differ- 
ence between felmy and fraud. The criterion of a gon 
intention is where the act of taking is accompanied by ſuch 

| a: circumſtances 
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and againft the inclination of theowner. Furtum eff trattatio 


mn aliene fraudulenta animo furundi invito illo cujus res illa fuerit 5 , 


but where the mind of the owner is beguiled by the means 


of ſome deceitful practice, and under the influence of that 


* 


T 
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vrcumſtances as plainly” import to have been by cofratut © | 


* - 


, 
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&ceit, he conſents, fooliſhly perhaps, but voluntarily, to part” 
with his pope, it is evidence of a_ fraudulent intention, - 


but whether in 
[very or not, it will be impoſſi | 
foundation the notion of larceny, which requires that- the 
ods ſhall be obtained againſt the awner's conſent. In 


tended fraud, much leſs any badge of felony. The pri- 
ſoner, it is true, firſt introduced himſelf to the knowledge 


lis note, or to get it diſoounted; for the 


vas not to diſcount it himſelf, and it was 


been his intention at that time, it was never carried into 


&t, Almoſt a month afterwards, the proſecutor makes 


a application to the priſoner for his aſſiſtance, and volun- 
trily delivers the bill into his hands, upon a truſt that he 
nas to receive the money for it. This voluntary delivery 
zwe to the prifoner a free and unreſtrained power over 

* and enabled him to part with it to any perſon he pleaſed ; - 
ad however the non-performance of his promiſe to diſcount 
may be conſtrued a breach of raft or violation of the 
mfidence repoſed in him, it excludes every legal idea 
lf felony, A felonious intention muſt have a certain 
ummencement, evidenced by ſome overt act denoting in- 


plleſſion of the note cannot be felony ; for he received 
by voluntary delivery from the proſecutor. Carrying it 
me to his lodgings cannot be felony ; for to that act the 
eeutor conſented. Going out to get it diſcounted can- 


ny; for that was the promiſe which the | ge re- 
4 upon the priſoner to perform. Nor can his neglecting 


any; for, admitting that he did in fact receive the 
«y, the ſubſequent converſion of it, preſſed Cm s by 
importunĩty of ſome other creditor, cannot be felony ; 


LI 1 ag 


is caſe, the Yon accompanies the d- 
ble to build upon ſueh 4 


the preſent caſe, there is ſcarcely evidence even of an in- 


o Mr. Edwards, under a pretenee of being able to diſcount . 
_eifdumſtance ß 
his requiring a premium for his trouble, implies that he 

| | perledlly imma 
terial to Mr. Edwards by which of theſe means he was to 
be furniſhed with the money; but whatever might have 


nion; but there is nothing in this caſe from which it is 
plible to diſcover the point at which felony begins. The 


de felony; for that act was permitted and aſſented 
by Mr. Croxall. The getting it diſcounted cannot be 


return either the money, or the bill be conſidered as 


— 


to receive the money 
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as it was never in the proſecutor's poſeſſon, and therefore. 
cannot be ſaid ns e aken e f. Lord = | 
page 5, ſays, ** If a man deliver an obligation to another 

e upon it, and he receives the 

money due upon it, goeth away therewith, or doth 

convert it to his oH uſe, it is not felony. So alſo if a 

perſon deliver wafes or cattle to another to ſell, and he 


| ſelleth them and runs away with the money.” And Sir 


William S$taundforde, a very accurate writer upon crown law, 
is of opinion, that if a man deliver to another a bag 


of money, for the purpoſe of paying it to a creditor, or 


of purchaſing any particular article, and he goes away with 
it, it is not felony, es que il eſt hors de paſſion. Lord Hal- 
alſo ſays, © that if A. come to B. and by a falſe naſſage or 
token receive money of him and carry it away, it is no 
felony, but a cheat, puniſhable by indictment at common 
law, or upon the ſtatute 33 Hen. VIII. c. 1.“ 

_ . Theſe objections were anſwered by counſel on the part of 


the crown. 


- Firſt point. It is proved that the bill is in the hands of 
Mr. Smith, who has been ſerved with a ſubpwzna to pro- 
duce it; and as he has refuſed to comply, parol teſtimony 


may be given of its contents, if it had been in the priſo- 


] 
ner's poſſeſſion, the next beſt evidence to the bill itſelf 
would have been admiſſible; for as a priſoner cannot be 
compelled, or even legally required, to produce any evi. Y 
dence which may operate againſt himſelf, the next belt 
evidence which it is in the power of a proſecutor to pro- 
duce, is always admitted; and in the-prefent caſe, the 
poſſeſſion of Mr. Smith is to be conſidered as the pofleſſion Wii ©: 
of the priſoner. The principle therefore, that parol teſti- 
mony cannot be given of a written inſtrument, unleſs 
there is a ſtrong preſumption previouſly raiſed of its being 
loſt or deſtroyed, is not univerſal without exception. 
Second point. I am not diſpoſed to controvert the def. 
nition which has been given of the nature of larceny. [ 
admit that there muſt be a fel/onzous taking of the propert) 
from the poſſeſſion of the proprietor, and on that admiſſio 
I am perfectly contented to argue the law of this caſe 
for I am warranted by a ſeries of uncontroverted decifion 
in ſaying, That the bill in queſtion was, to the momen 
of its converſion, not in the legal poſſeſſion of the priſoner 
but of Mr. Ezwards., I acknowledge that it is high! 
important -ta the jurifprudence of the country, that th 
legal diſtin, between fraud and felemy ſhould be pre 
ſerved ; but nee bring a contempt on the jute 
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ike nation, to ſuffer its laws to be evaded by ſuch little 
contrivances as the priſoner made uſe of te obtain the bill. 
A man goes to Smithfield market and cheapens a horſe, 
which the owner delivers to him for the purpoſe of trying 
his paces. Upon this occaſion the common underſtanding 
of mankind would perhaps decide that the actual pyſeſſion 
of the owner was determined and gone by the delivery ; 
hut in the contemplation of law, if it ſhall afterwards ap- 
pear that the poſſeſſion was obtained with intent to ſteal it, 


the delivery will not alter the legal poſſeſſion. The cafe. of | 


Sharpleſs, about nine years ago at this place, wilt confirm - 
the doctrine for which I contend. Sharpleſs went to the 
ſhop of a hoſier, and ordered a quantity of goods to be 


ſ:nt to his lodgings. The hoſier with proper caution or-" 


dered the ſervant not to leave the goods without the 
money. Sharpleſs, however, contrived to ſend back the 
ſervant and keep the goods, which he afterwards converted 
to his own uſe ; and the judges determined that this was a 
ſelonious taking. The 1 me principle is, if poſſible, more 
ſtrongly recognized in two caſes determined very recently. 
Firſt, The King v. Patch. A man drops a ring, and on pre- 
tence of dividing its produce with ſome by-ſtander, he picks 
it up, and then delivers it to the perſon he intends to de- 
fraud, taking as a ſecurity for his proportion of its value, a 
natch, or a cloak, or any other thing, which he may con- 
rert to his own uſe. Here there is ſomething given for 
the thing ſtolen, and this has frequently been determined 
o be felony; and yet after the watch or cloak are delivered; 
t is impoſſible to ſay that, the actual poſſeſſion is not 
changed. The ſecond caſe is The King v. Pares, which a. 
ery thort time ſince received the ſolemn determination of 

al the judges in England. Aman hires a horſe on pretence 
« taking a diſtant journey into £ſex. In point of fact he 
ever takes ſuch a journey, but ſells the horſe: this is de- 
krmined to be felony. But I have troubled'the Court 
wth more caſes than it was neeeflary to have cited in 
ſupport of ſo clear a poſition ; and I ſhall therefore only 
ate one more, in anſwer to the obſervations which have 
n made, to prove that the poſſeſſion was parted with 
bien the note was delivered. A man goes to a public- 
uſe, and orders a pot of beer and change for a guinea to 
te ſent to the houſe of Mr: Stiles; and when it is brought, 
ſends the ſervant back on ſome pretence, takes the 
gange, and goes off. Had the publican who remained in 
be bar of his houſe any more controul over, or actual poſ- 
f 1 ſeſſion 
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ſeſſion of his money, than any man who hears me? And 
yet this Court has with great wiſdom held that this taki 
is felony. But it is aſked, At what preciſe period of 
time the felony in the preſent caſe can be ſaid to have 
commenced? .I anſwer, preciſely at the ſame period of 
time at which it commenced in the cafes I have cited. 
In Pares's caſe, it commenced the inſtant in which he puts 
his foot in the ſtirrup with an intent to ſteal the horſe: ſo 
here the felony commenced at the inſtant in which the pri- 
ſoner got the note into his hands, with a felonious intent to 
convert it to his own uſe. 5 | 

The Court left the caſe with the jury to confider, firſ, 
Whether they thought the priſoner had a pre-concerted 
deſign to get the note into his poſſeſſion, with an intent to 
ſeal it? and ſecondly, Whether the proſecutor intended 
to part with the note to the priſoner, without having the 
money paid before he parted with it? 

The jury found the affirmative of the firſt queſtion, and 
the negative of the:ſecond ; and concluded that the priſoner 
was therefore guilty. | EE. 

The judgment, however, was reſpited, and the fol- 
lowing queſtions referred to the conſideration of the twelve 
judges. -. ; 

; F irſt, Whether, as the bill in queſtion had not been pro- 
duced, the parol teſtimony which had been given concem- 
ing it had been legally received. 

ondly, Whether the priſoner was guilty of felony, un- 
der all the circumſtances of this caſe ? 1 85 

The judges met at Serjeant s- Inn Hall to conſider of this 
caſe ; and they were unanimouſly of opinion, that the parol 
teſtimony had been properly received; and as the jury had 
found a pre-concerted deſign in the priſoner to ſteal the 
note, he had been legally convicted of felony. 

In the Fuly ſeſſion tollowing, he received ſentence to be 
- tranſported for the term of ſeven years. The King v. Aiclli, 
| Leach's Gaſes, in Craum Law, 239. EE 


WITH reſpect to the purchaſe of annuities by money- 
lenders, inſtances of which have been ſtated ; they have 
been attended with ſuch circumſtances of hardſhip and op- 

preſſion, that the legiſlature hath thought proper to guard 
the public againſt them by an-a& of parliament, _ — 

| 7 2 nnui 
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Arinuity Ad, 17 Ges, III. e. 263.1777 ; the Tubſtance of 
which 1s as follows : | 3 e 
4 48 for reg! ering the Grants of Life Annuities ; and for " 
— * of Infants fox ſuch Grin ts. | 


The preamble recites, that“ Whereas the pernicious 
practice of raiſing money by the fale of life annuities hath 
of late years greatly increaſed, and is much promoted b 
the ſecreſy with which ſuch tranſactions are conducted.” 
It therefore enacts that a memorial of all the. inſtruments 
of writing, whereby any annuity or rent- charge ſhall be 
granted for life or lives, or for any term of years deter- 
minable on life or lives, ſhall within twenty days after 
execution be inrolled in the high Court of Chancery: 
and that every memorial ſhall contain the day of the month 
and year when the inſtrument bears date, the names of 
all the parties and for whom any of them are truſtees, 
and of all the witneſſes, and ſhall ſet forth the annual ſum 
to be paid, and the name of the perſon or perſons for 
whoſe life or lives the annuity is granted, and, the con- 
ſideration for granting it, otherwiſe the inſtrument to be null 
and void to all intents and purpoſes. _ | | 

II. And with reſpe& to annuities already granted it 
enacts that all proceedings for recovering or ſecuring thereof 
ſhall be null and void, unleſs a memorial thereof be regif- - 
tered in manner aforeſaid. | 5 5 

III. And further it enacts that the conſideration of all 
future annuities ſhall be in money only, and that the inſtru- 
ment granting or attempting to grant the ſame, ſhall fully 
and truly ſet forth in words at length the vonſideration 
really and bona fide, and alſo the name of the perſon or 
perſons by whom and in whoſe behalf, ſuch conſideration, 
or any part thereof, ſhall be advanced, otherwiſe ſuch inſtru- 
ment to be null and void to all intents and purpoſes. 

IV. And if any part of the conſideration ſhall be returned 
to the perſon, advancing the ſame ; or in caſe any part of the 
conſideration be paid in notes, if any of the notes, with the 
pririty and conſent of the perſon advancing the ſame, ſhall 
not be paid when due, or ſhall be cancelled and deſtroyed 
without being firſt paid; or if the conſideration or any 
part of it, be paid in goods; or if any part of-the con- 
deration is retained on pretence of anſwering the further 
8 of the annuity, or any other pretence; in all 
eh caſes the Court ſhall order the inſtrument” ſecuring the 

annuity 
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annuity to be eancelled, on the application of the perſong 
by whom it is made payable. * "ERR . 
V. The clerks fee for inrollment of the memorial, one 
ſhilling, if it does not exceed two hundred words, and fix. 
nce for every hundred words beyond that number, and the 
ike fees for a certificate of ſuch memorial, which they 
ſhall grant when required : and one ſhilling for ſearching 
for the memorial. . | rod; <3 ir | 
VI. It further 2 that all contracts for the purchaſe 
of any annuity, from perſons under twenty-one years of 
age; or any attempt to confirm the ſame after they come of 
age ſhall be void. And if any perſon attempt by any means 
to procure a perſon under twenty-one to grant an annuity, he 
ſhall be guilty of a miſdemeanor, and may be puniſhed by 
fine, impriſonment, or corporal puniſhment. | 
VII. And further it enacts that if any broker, ſerivener, 
or folicitor, ſhall aſk or receive directly or indirectly, above 
10s. in the 100l. for procuring money for annuities or rents 
charge, he may be puniſhed by fine and impriſonment : and 
the perſon who paid ſuch broker, &c. ſuch procuration 
money, may be a competent witneſss. 
VIII. Laſtly, however it is enacted, that this act ſhall not 
extend to the following caſes, viz. To annuities or rents- 
charge given by will. or by marriage-ſettlement ; or for the 
advancement of a child, or to. thoſe ſecured upon lands of 
equal or greater value, whereof the grantor was ſeiſed in tee 
ſimple or fee tail in poſſeſſion at the time of the grant, or 
ſecured by the actual transfer of ſtock in any of the public 
funds, the dividends whereof are of equal or greater an- 
nual value than the annuity ; nor to any voluntary annutty 
granted without regard to pecuniary conſideration ; nor ty 
any annuity granted by any body corporate; nor to any un- 
ger 101. unleſs there be more than one ſuch under 10l. from 
and to the ſame perſon, | 4 * 
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PUBLIC OFFICES. «| 
3 buying and felling them. 


FFICES are a right to exerciſe an employment, and 
to take the fees and emoluments thereunto belong- 
ing; and which are either public, as thoſe of magiſtrates, 
or private, as of bailiffs, receivers, and the like. A man 
may have an eſtate in them, either to him and his heirs, or 
for life, or for a term of years, or during pleaſure only : 
fave only that offices of public truſt cannot be granted for a 
term of years, eſpecially if they concern. the adminiſtration *_ 
of public juſtice, for ,then they might perhaps'veſt in exe- 
cutors or adminiſtrators. Neither can any judicial office be 
granted in reverſion : becauſe though the grantee may be 
able to perform it at the time of the grant, yet before the 
office falls he may become unable and inſufficient : but 
miniſterial offices may be ſo granted: for theſe may be 
executed by deputy. - Black. Comm. 36. Rs eb 
As to the giving or taking a reward for offices of a pub. 
lic nature, Hawkins obſerves, that nothing ſurely can be 
more palpably prejudicial to the good of the public, than to 
have places 5‚ the higheſt concernment, on the due execu- 
tion whereof the happineſs of both king and people doth 
depend, diſpoſed of not to thoſe wha are moſt able to execute 
them, but thoſe who are moſt able to pay for them; nor 
can any thing be a greater diſcouragement to induſtry and 
virtue, than to ſee thoſe places of truſt and honour, which 
ought to be the rewards of thoſe who by their induſtry and 
diligence have qualified themfelves for them, conferred on 
luch who have no other recommendation but that of being 
the higheſt bidders; neither can any thing be a greater 
temptation to officers. to abuſe their power by bribery and 
extortion, and other acts of injultice, than the conſideration 
of the great expence they were at in gaining their places, and 
the neceſſity of ſometimes ſtraining a point to make their 
birgain anſwer their expectation. 1 8 Pleas of the _ 
(cn, ch. 67. ſec. 3. 2 5 | SE 
For which reaſons among many others it was enacted by 
12 Rich, II. e. 2. A. D. 1388. That all the great public. 
vlicers of the realm, who have the power of appointing 5 ä 
: Ee 7A public 
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ublte offices, ſhall be ſworn not to appoint for any ift or bro. 


e, favour, or affection, but for their merit and deſert. 
A law, ſays Sir Edward Coke, worthy to be written in 
letters of gold, but more worthy to be put in due execution, 
For certainly never ſhall juſtice be duly adminiſtered, but 
when the officers and miniſters of juſtice be of ſuch quality, 
and come to their places in ſuch manner, as by this law is 
required. Cote en. Litt. 234. | 

By another ſtatute, viz. 5 & 6 Edw. VI. c. 16. A. D. 
1552, entitled an act IO GS 


Again buying and ſelling Ca Offices. 


1. Reciting, That for the avoiding of the corruption 
which may hereafter happen to be in the officers and miniſ- 
ters in thoſe courts, places, or rooms, wherein there is 
requiſite to be had the true adminiſtration of juſtice or ſer. 
, vices of truth; and to the intent that perſons worthy and 

meet to be advanced to the place where juſtice is to be 
miniſtered, or any ſervice of truſt executed, ſhould here- 
after be preferred to the ſame, and no other, 

II. It is enacted, That if any perſon ſhall bargain or fell, 
or take any reward, or promiſe of any reward, for any 
. office, or the deputation of any office, any "a concerning 
the king's. revenue, or the keeping of his caſtles, or the 
adminiſtration or execution of juſtice, (unleſs it be ſuch an 
office as had been uſually granted before the making of the 
ſaid act, by the juſtices of the King's-bench, or Common 
Pleas, or by juſtices of the aſſize that then every ſuch 
perſon, ſo bargaining or ſelling, or taking ſuch reward, 
or promiſe, &c. ſhall not only forfeit his right to fuch 
office, or to the nomination thereof, but alſo every perſon 
who ſhall give any ſuch reward, or promiſe, &c. ſhall be 
ö * a difabled perſon in law, to have or enjoy ſuch 

bie, &. 

III. And every ſecurity given for ſuch purpoſes ſhall be 
void. | | | 
IV. This act is not to extend to offices of inheritance, 
or to any office of partnerſhip. HR 

V. Nor to offices in the gift of the chief juſtice, or juſtice 
of aſſize. | | 

But the acts done by any officer removeable by force of 
this act, to be valid. | | | 


— — — 


Articles were preferred againſt Thomas earl of Meckel, 


harging him with corruption and extortion, in taking 0 
"OF | | f 9 * fevera 


S. rere 


S. 


PUBLIC OFFICES. | . 


feveral of the Maſters in Chancery very great and -exorbi- 
tant ſums of money, for their admiſſion into their reſpective 
offices, particularly of Richard Godfrey, Eſq. (who purchaſed 


the place of a Maſter of Sir Thomas Gery, for 5o00l.) 840l. 


of James Lightboun, Eſq. (who was admitted Maſter on the 
death of Samuel Browning, Eſq.) Goool. of Fohn Borret, 
Eg. (who purchaſed his place of ohn Meller, Eſq. for 
goool.) 15751. of Edward Cinway, Eſq. (who purchaſed his 
place of 2 Orlebar, Eſq. for 6000l.) 1500. of William 
Kmaftm, Eſq. (who purchaſed of Milliam Rogers, Eſq. for 
6oool.) 1g751. of Thomas Bennet, Eſq. (who purchaſed his 
place of Jahn Hiccocks, Eſq. for 75001.) 15751. of Francis 
Ele, Eſq; (who was admitted a Maſter on the death of 
Wiam Fellows, Eſq.) 5250l. of Mark Thurſton, Eſq. (wha 
was admitted a Mite? on the death of John Barret, Eſq) 
5250l. Theſe facts were proved. 1 


he earl in his defence, reſted much on the merit of "ig 
paſt ſervices; after which he endeavoured to N the 


practice of ſelling offices, to the following purpoſe. 


An office may be conſidered in two reſpects; firſt with | 


reſpe&t to the duty, that is the concern of the public, that 


the perſon he duly qualified to diſcharge the office well: 


ſcondly, with reſpect to the profit and advantage; and 
that is merely private, and concerns the officer only ; and 
whilſt he diſcharges his duty well, without extortion, or 
other miſbchaviour, the public is little concerned in it, 
whether the profit be more or leſs: as in thoſe offices, 
which are very numerous, and of great conſequence, that 
may be executed by deputy; provided the deputy behave 
himſelf well, the public has never concerned itſelf what 


his ſalary or allowance from his principal is, whether it 


be greater or leſs, 


And as the perfon who is put into, a very beneficial office, - 


ſuch as one of theſe, for his life, has not any antecedent 
right to the office, and therefore not to the profits ariſing 
thereby, and he that prefers him is not bound to give it 
him; therefore when he puts: him into it, he in effect 
pants him all the profits of the office for gi 
the officer make him a preſent for it, either Ape 
Wy of thanks, after he is put in; or egpecked, w 1 
had told him of before; or give it at the time, or before 


that he is admitted; I ſee not any immcrality either in the 


as e Sn 
7 uf a- 5 : 
| "4. oo + $5 
F * 


giver or taker: it is money given for profits to be received 


during life. a 6 | 4 
The public is concerned only in the goodneſs of the 
7, not how advantagcous to him the grant of the office 


bs 


* 
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is, nor in the inducement which he that appointed him had 
to put him in ; whether friendſhip, acquaintance, relation, 
Importunity, great recommendation, or a preſent. 

J agree, that a perſon taking a preſent, and putting in an 
unfit perſon, when he knew him to be fo, or had juſt 
ground to believe him fo, is criminal ? not becauſe he had 

taken a preſent, but becauſe he had prejudiced the public 
knowingly: it may be an aggravation, that he had taken 
money ; but the crime is, the wrong done to the public in 
the perion advanced: it had been the ſame crime, had he 
done it for the fake of kindred, or friendſhip, or for 
recommendation, or any other reaſon. - WD 
Blut if a perſon very well qualified be placed in an office, 
and the public has all the . from him that it can 
have from an officer in that poſt, and fo I who have placed 
him have well diſcharged my duty to the public; is it 
material how well I loved him, how nearly he is related, 
who it was that perfuaded me to prefer him, or what he 
gave me on that account, whether before or after he was 

ut in? will any of theſe circumſtances make me criminal 
in an action by which I ſeryed the public well? If the 

ublic have all the benefit it can have, where is the immo- 
rality? Where is the crime, if I have an advantage tco? 
eſpecially if uſage has in ſome ſort annexed that advantage 
to my office, which is taken from his? | 

- Ohj. I know it may be objected with great appearance of 
reaſon, that this practice is dangerous: it leads to inconve- 
niences; it is a temptation to him that diſpoſes of places to 
make ill officers; and a temptation to the officers to extort 
money, and abuſe the ſubjects, in order to get up their 
money in C F 

Anſ. But is it therefore a crime, where the temptation f 
is reſiſted, and a very good officer is put in, and he behaves 
himfelt perfectly well!? bo | 
The point of the charge now under conſideration reſts t 
fingly on this: That I 'took money for admitting Mr, h 
Francis Hlae (for inſtance); and though taking money is a 


dangerous practice, and may be a temptation to let in an ill le 
man, is it therefore a crime to put in Francis Elde, who 1s H 
not alledged to be an ill man, or any way unfit ; and is of 
really an excellent maſter ? *. | "= 
This argument concludes, only that the allowing it to be 000 
generally practiſed is inconvenient, and may, in the delibe- the 
rations of the legiſlature, be properly uſed to prove it fit to thi 
be. relirajned by a law : but is not of force, in a court of WI ,,, 


jultioe 
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uſtice, to prove it to be a erime in every inſtanęe, becauſe 
it may occaſion” a crime in ſome. But fart 


ver, as to the 
matter of temptation to put one in unfit: es 
The liberty of preferring relations to offices, is a tempta- 
tion to put in perſons unfit; and without doubt has often 
prevailed. Suppoſing therefore, it might be a proper matter 
of deliberation in the legiſlature, how far a reſtraint ſhould 
be put upon it; yet in the mean time, is advancing #relation 
to an office which he is fit for, a crime, becauſe in other 
inſtances it has occafioned a crime, or may do ſo, or is'a 
temptation to it? And would it be a ſufficient chatge of a 
high crime againſt me, to ſay, that J illegally and ee 
put into ſuch an office 4. B. my ſon, or my brother? J 
apprehend not. | $f ug 2 
Till a reſtraint is laid, the thing may be innocently 
done. 5 Ea 75 
If a reſtraint be laid, the law will operate upon it, ſo far 
as that reſtraint extends; but farther than that, and the 
ge declared to enſue thereupon, it will remain as 
before. 8 | eee e 
Conſidering this, therefore, in itſelf, and upon the rei- 
ſon of the thing, where is the force of the argument? You 
took 5000l. for putting in Mr. Ele, or Mr. 7 hurflon, a very 
fit perſon, and an excellent Maſter ; and therefore you are 
criminal, becauſe ſomebody elſe, at another time, may 


put in a Maſter not fit, upon his giving a preſent. 


If this, then, be not criminal in itſelf, how do they - 


prove it to be fo by the common law? | AY 

The only caſe they have. inſtanced as any authority for 
that made 6 is that of Stockwith and North, in Maor's Re- 
ports. I have looked upon the caſe as it appears in that 
book, and it appears to be thus: : 

North was fined in the Star-Chamber, for that he, being 
ſheritf of Nettingham in the 43d year of Queen Elizabeth, 
took money for the goalerſhip and bailiwick tor that year: 
he gave them firſt to his ſervants, who ſold them; but he 
limſelf received the money. And this was adjudged to be 
letting to farm of his country, contrary to the ſtatute 4 
Hen. IV. cap. 5. Yet there note, that the ſtatute itſelf | 
gives a penalty certain and pecuniary, and is mulum prohibi- 
lum, non in 5 But the Court took it, that inaſmuch. as 
corruption follows upon the covetouſneſs of officers# and 
they are forced thereto by the prices which they give for 
things which ought not to be fold; that this putting to farm, 


nafelling of offices, is malum in ſe, and fincable, 


= 


cContrary to that ſtatute; and therefore, whether what was 


' 


: 508 | 0 ä PUBLIC OFFICES: 


well appears 
ſtatute 4 Hen. IV. for the point adjudged was, that this wat 


done, was againſt the common law, or malum in ſe, or not, 
was nat at all in judgment before the Court. | 

So that this looſe expreſſion mentioned by Moor, (coupled 
too with a groſs miſtake) not at all to the point of jude. 
ment, is of very little force, to prove the caſe to which it 
is applied to be againſt the common law; and of leſs, to 
prove the preſent caſe to beſo, 


What then is there farther offered? Do they ſhew, that 


by the common cuſtom of England, which is properly the 
common Jaw of England, the taking money for offices has 
been from time to time puniſhed or condemned as criminal? 
No, it is admitted on the one hand, that there is not 
one inſtance of its having been puniſhed, or condemned as 
criminal, at the common law. 

And, on the other hand, it is notorious, that in fact the 
greateſt offices have anciently been ſold, even by the kings: 
and that not ih a clandeſtine manner, but ſo, that the price 
and what it was paid for, have been entered upon record, 


The judgment of the houſc of lords was that the earl of 


Macclesfield thould be fined 30, oool. and be impriſoned in 
the, tower until he paid it. State Trials, Vol. VI. p. 477. 


Io offer money to an officer of ſtate to procure the rever- 
ſion of an office in the gift of the crown, is a miſdemeanor 
at common law, and puniſhable by information, and even 
the attempt to induce him under the influence of a bribe, 
is eriminal, though never carried into execution, as in the 
 tollowiug caſe. 


On Friday the 17th inſtant, Mr. Dunning, ſolicitor- 
general, moved for an information for a miſdemeanour, at 
the private proſecution of the duke of Grafton, (then firſt lord 
of the treaſury.) 35 „ | 

He produced an affidavit of the duke of Grafton, prov- 
ing a letter to be received by him from the defendant, con- 
taining an offer of paying 5oool. into the hands of Mr. 
Henry Newcome, to be delivered by him to the perſon who 
ſhould procure a patent of the reverfion of the office of 
clerk of the ſupreme Court of the iſland of Jamaica, for 
the lives of Mr. Vaughun's three ſons, or the lives of three 
other perſons to be named by him. : 

He had likewiſe affidavits to authenticate the hand- rit- 
ing of Mr. Vaughan, | | | Mr 


irs here, that this was-a proſecution upon the 


Mr. Vaughan ſent a caſe alſo to the duke, defiring his 
peruſal of ny at leiſure; Alen caſe related to the nat 
of this office. EY | n 300 DP INE 
It was accompanied by a letter to his Grace, ineloſing an 
affidavit; which affidavit Mr. Vaughan ſays, will ſhew 
the * which will be increaſed if neceſſary.” The 


1 


. 


letter offers to © leave ſecurity in Mr. Henry Newcome's hands, 
to anſwer paying the 5000l. to the order of the perſon who 


ſhould procure the ſaid patent.“ And it concludes: “ I 
will take an opportunity of waiting upon your Grace: hop= 


ing the honour of a conference; otherwiſe, to receive back 


this affidavit, in order to deſtroy the ſame.” . 


The affidavit incloſed in this letter was made before the 


lord mayor of London. It repreſented this to be a matter 


that required the utmoſt ſecrecy : and it is thereby ſworn, - 


(befides what is ahove mentioned) “ä that this whole affair 


is an entire ſecret to every one but Mr. Henry Newcome 5; and 


that, whether his preſent propoſal ſhall prove efficacious, or 


be rejected, he never will diſcloſe it to any perſon whatſoever:'* - 


The Court had aſked Mr. Solicitor-General upon his firſt 
moving this matter, In whoſe diſpoſition this office was z'* 
and withed, that there might be an affidavit to that purpoſe. 


Accordingly, an affidavit of one Mr. Pollock was produced 


and read: That the office was in the diſpoſition of the 
Ling, and paſſed by a grant under the great ſeal, which 
took its 24 

the ſecretaries of ſtate | : 

There was likewiſe another affidavit now read, of one 
Mr. Reynell : e That the ſupreme Court of Jamaica is like 
the three Courts of King's bench, Common Pleas, and 
Exchequer, in England; beſides which, they have alſo a+ 
Court of Chancery.” let | : LEN 

Mr. Wedderburn and Mr. Lee, on behalf of the defendant, 
now ſhewed cauſe againſt granting an information. | 

The office of clerk of the ſupreme court of the iſland of 
Jamaica, was ſold under a decree of Chancery here, upon 
the holder of it in truſt, dying inſplvent. 1 

Mr. Lawton bought it, and afterwards deviſed one moĩety 
of it, The repreſentatives of Mr. Paxton, ſold the other 
moiety, The ſubdiviſions of it have been ſince both deviſed: 


nd /d. The office was, conſequently, very careleſsly 


xecuted by deputies. ed | 

Mr. Vaughan took a leaſe of the office in-1765, and put it 
upon a proper footing. He went to Jamaica in 1765 and 
turned in 1766, and then applied to the Duke of Grafton 


ad Mr. Convay, who were then the two prineipal Seereta- 
e b 6 N mies | 
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; bc; 
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. 


from a fign-manual counter-ſigned by one of 
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Mies of State, for a grant of the reverſion.” He applied 10 


the duke through Mr. Newcome. The duke's anſwer was, 
* That he did not meddle out of his own department. 


One Mr. Horuell was attempting to procure it, and to get in 
the ſubſiſting intereſt ; pretending to have the patronage of 
the Duke of Grafton in the point he was dos 2x his 
alarmed Mr. Vaughan on account of his leaſe, as well as of 
the reverſion. awell and Vaughan had a treaty upon this 
ſubje& : and Havel! perſiſted in his attempt. Mr. Vaughan 
thought that Howell's intereſt muſt ariſe from money; and 


therefore counteracted him-by the ſame means: and, to re- 


move all ideas of uſing this application as a trap, he made the 
affidavit of ſecrecy, and ſent it incloſed to Mr. Newonme. 


Mr. Newcome returned the affidavit : and then Mr. Vaughan 


fent it to the duke. 5 s 

The old rent of the office (the nett rent) was 4ool. per annum: 
it has been now lately raiſed to ,750 guineas for the miety 
of it. The office had been ſold, deviſed, leaſed, and very 


* executed by deputy. | | | 
Mr. Vaughan never mentioned the affair to any one. And 


| yet two letters appeared in the public papers, calculated to : 


affect Mr. Vaughan's charaQer ; but fcbitzous in ſeveral ar- 
ticles. Theſe ſpurious letters repreſented him as a man that 
Had abandoned his connexions and principles. They treated 


Mr. Yaughan's conduct as extremely filly, and very unlikely 


to have its effect; and alſo as ſhewing the utmoſt ignorance 


of the world. En | aſs. 
But as he took the office to be a ſaleable office, his only 


offence could be, that he ſuſpected the noble duke to be ca- 


pable of liſtening to this his offer. And his affidavit only 
meant to clear him from intending to trap the duke into a 


tranſaction with a man obnoxious to him in politics ; and 
then diſcover it. 3 
They hoped the Court would not add the weight of their 
opinion, to the already prejudiced opinion of the public. 
They then argued that this was ns offence at all. 


The ſolicitation to takegnoney for an office in the colonies, 


3s no offence. It would Rave been no offence, even if the 
_ aRitſelf had been done; and the office had been granted pur- 
' ſuant to the ſolicitation. nt 

It is not within 5,6 Ed. VI. c. 16. That act does not ex- 
tend tothe colonies. The ſaving in 5. 7, ſhews, that it was 
no affence at common law: that it was not illegal: for, this 
proviſo leaves it to the two chief juſtices of the King's Bench 


and Common Pleas, and juſtices of aſſize, to do as they might 


have done before, in any office to be given or gran 1 


1 
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them. This proves that the legiſlature did not conſider this 
ile of offices 1,04 mann hl * ET 
The caſe of Blankard v. Galdy (in 2 Salk. 411 * and 4 Mid. © 
215.) alſo proves the ſame point; becauſe judgment was 
given for the plaintiff. That caſe was an action of debt 
upon bond, for the purchaſe of the office of provoſt marſhall 
in Jamaica, which concerned the adminiſtration of juſtice 
there. And it was then ſettled and determined, That 
this act of 5, 6 Ed. VI. does not extend to Jamaica.” And 
the plaintiff obtained a verdict. LN | . 
In the caſe of Godslphin v. Tudor, it was determined that 
if the reſervation be out of the profits, the deputation is 
good. But if it be a ſum in groſs, then it is within the 


ſtatute. | | 
The fale of any office is not malum in ſe ; notwithſtanding 


the inaccurate report of the caſe of Stackwell v. North, in Nx 
102, and alſo in Meer 781. It is no offence at commuan law. _ 
It is no crime, no object of poſitive puniſhment. It is not *, 
immaral, if a good man and a ſufficient one is promoted to 

the office. Neither is it unlawful : for, in the caſe in Sal- 
tld, judgment was given for the plaintiff, Nor is there any 
reſolution or even dictum, “ that it is unlawful.” _ F 

| The offices at the Rolls and in the Exchequer concern the 
adminiſtration of juſtice, and are not within the proviſo in 

the act: and yet thoſe offices are ſold. 8585 8 

Therefore if the act had been done, and the propoſal car- 
ried into execution, it would not have been puniſhable at 
common law. Much leſs then, can the mere ſolicitation to 
do it be ſo, no act being done in conſequence of it. 

There is one caſe of a ſolicitation to commit perjury, none 
being actually committed; in 2 Shower 1. Rex v. 4 enſom, | 
an attorney. But this is a ſingle caſe, and very imperfectly 
reported. | | | 3 

Mr. Dunning, Mr. Wallace, and Mr. Ranby, contra, for 
the proſecutor: = 5 | | 
The charge is an attempt to corrupt the Duke of Grafton 

in the diſpoſal of an office of truſt, in the calmies, concerning 
the adminiſtration of juſtice ; to influence a privy counſellor 
and the firſt lord of the Treaſury, to give his advice under 


4 bribe, | 
| .. As 


In this caſe it was determined, that where an uninhabited country is 
found out and planted by Engli/h ſubjects, all laws in force in England 
ue immediately in force there; but in caſe of an inhabited country not 
ll declared ſo by the conqueror: and the plaintiff recovered on a bond 
which was given for the-office of provoſt marſhall in Jamaica. 


„ PUBLIC OFFICES. RD 
As to this office being once ſold under a-decree—Tt does not 
r, what was then proved or underſtood about the nature 
ofthe office, But even if it is ſaleable, that will not war. 
rant a man to ſolicit one of the firſt officers of the crown to 
take a bribe for procuring from the crown the diſpoſal of the 
reverſion of it. X 
This attempt is criminal in the tempter : and the Court 
will declare it to be ſo, by granting this information. | 
The judgment of the Court in the caſe of Blankard v. 
Galdy, might have been given, becauſe the matter was wt 
within the act. 
But neither that act nor the act of 12 Ric. II. c. 2. men- 
tioned in Lord Macclesfield's trial, are neceſſary to ſupport 
.this motion. Rs | 
Ilt may be neither criminal or diſhonourable, to ſel! offices 
which are ſaleable. But granting that point, yet the method 
which Mr. Vaughan has taken to come at this office, is eri- 
minal. 1 Hawk. P. C. c. 67. title, © bribery,” p. 168, 
| 169, is ſtrong to this purport, | 
In Lord Macclesfield's caſe, the offence charge was taking 
| . N 1 „and taking money for recommending 
to offices. t proſecution was not founded upon ſtatute, 
but upon common law. One of thoſe offices, clerk of the 
os. was in the gift of the crown; and Lord Maccls- 
id inſiſted on a right to recommend: but yet he was not 
to take money for that recommendation. _ = 
So here Mr. Vaughan offered the Duke of Graften 50001. 
for ſuch recommendation : which money the duke ought 
not to take for it. FE „„ 
This offer is criminal ; becauſe the taking the money was 
incompatible with the duty of the Duke of Grafton, as 2 
privy counſellor and firſt lord 6f the Treaſury: it was 
offered, to tempt the duke to betray his truſt by giving his 
advice to the king under ſuch a corrupt motive. 
| To ſolicit and counſel the committing of a crime, is cri- 


As to the caſe of Rex v. Falnſon in 2 Show. p. 1.—lt ſhews 
that the charge was confidered as an offence ; though the 
judges differed about the meaſure of the puniſhment. __ 
- As to what ns been urged about this ſolicitation not be- 
ng criminal, uſe there was no act done in conſequence 

it. The caſe of Rex v. Plymton, 2 Lord Raymond, 1378, is 
in point: for, that does not appear to be a promiſe acceples, 
or the money paid *, This very exception, that the pro- 
miſe was no crime, without ſhewing the fact done,” was 
taken and over- ruled. 8 | In 


This was promiſe of money for a vote, which was held to be criminal. 


— 
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queſtion was, *, whether it was within the act. 


* 3 


Here was an ill intention in the tempter; and ability = 


to the propoſal. 4,0 5 Sf 

Lord Mansfield. The defendant himſelf thought, . this 
tranſaction would not bear the light. His affidavit 15 
« It was a matter that required the utmoſt ſecrecy. The 
extraordinary ſecurity for t 


it, and ſwearing to keep it a profound ſecret ; and the other 


unjuſtifiable tranſaction. | 8 12 
If hele tranſactions are believed to be frequent, it is time 
to put a ſtop to them, ; e 
miniſter truſted by the king to recommend fit perſons to 
offices would betray that truſt and diſappoint that eonfi- 
&nce, if he ſhould ſecretly take a bribe for that reeom- 
mendation, RI) 1 a 


A terrible conſequence would reſult to the public, Feuers 


thing that ſuch an officer is concerned in adviſing the diſpo- 


ſal of, ſhould be ſet up to ſale. F 8 „ 
| am therefore for granting the information. He may 
&mur, or move in arreſt of judgment, or appeal to a higher 
Judicature, I am clear, that this is a miſdemeanor, and pu- 
niſhable as ſuch. But nevertheleſs I ſhall be open to hear 
2 on a demurrer, or in arreſt of judgment, without 
rejudice, ep 2 | EO PTS 
hs to the ſtatutes of 12 R. II. c. 2. arid 5. 6 Ed. VI. c. 16. 


not turn upon their “ extending or not extending to 

Jonaica,” For this office is granted under the great ſeal. 

The argument is ſtrong, that theſe ſtatutes do not extend 

bo Jamaica; though they were enacted long before that iſland 

longed to the crown of England. | 1 
12 was conſidered as a conqueſt they would retain 

ir old laws, till the eonqueror ha 

dem. | © | 

If it is conſidered as a co A which it ol to be, the i 

N inhabitants having . iſland, Mawr bv ſtatutes 


"ances of a new colony; and therefore no part of that 
" of England which every colony, from neceflity, is ſup- 
to carry with them at A 1 rſt plantation. 10 
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In Ru v. Rawlins, 7. 7. 29. 30 G. II. B. R. No doubt 
was made whether it was not an offence at common law: the 


\ 


or the money, which he propoſed to 
leave in Mr. Newcome's hands; the affidavit offering to dax 


circumſtances, all prove that he himſelf looked upon it as an 


Lzpree with Mr. Solicitor General, That the argument, 


thought fit to alter 


Wust regulations of police, not adapted to the cir- -_ 
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No act of parliament made after a colony is Planted, i 
conſtrued to extend to it; without expreſs words ſhewing 
the intention of the legiſlature to be that it ſhould.” 
But here, the office is granted by letters patent under the 
x . ſeal of England; and therefore muſt be governed by the 
laws of England. | „ 
So that it turns upon the common luto. And the firſt con. 
fideration is, whether a great officer, at the head of the 
Treaſury and in the king's confidence, ſelling his intereſt 
with the king, in procuring an office, be not guilty of a 
crime, 8 © | . 
The king is not to raiſe a revenue out of this office. The 
duke ſwears, and it is not denied, That the coool. was 
offered to him, to procure this office for Mr. Vaughan. 
Can it be doubted, whether the doing this would have 
been criminal in the Duke of Grafton ? [ ſuppoſe that moſt 
of the impeachments againſt miniſters have been for taking 
money to procure offices grantable by the crown. 
Wherever it is a crime to fake, it is a crime to give: 
are regjprocal. And in many caſes, eſpecially in bribery at 
elections to parliament, the attempt is a crime : it is com. 
plete on his fide who offers it. 
If a party offers a bribe to a judge, meaning to corrupt 
him in a caſe depending before him; and the judge taktet 
it not: yet this is an offence puniſhable by law, in the par 
that offers it. 3 Int. 147. So alſo a promiſe of money to 
-eorporator, to vote for a mayor of a corporation, as in! 
v. Plymim. And fo alſo muſt be an offer to bribe a pri- 
counſellor, to adviſe the king. = 
Therefore it appears to me that this is a miſdemeanor. | 
But if it be in the leaſt doubtful, I would have it put i! 
ſuch a way, that a * may be ſolemnly hqr4in &; 
Mr. Juſtice Yates. This has not the leaſt refemblance! 
the or of an office. This charge is for attempting 1mpr 
| beg y the procuring of the office ; not for giving a price fe 
eſtowing it. It is an office in the gift of the crown; it 
of the duke himſelf. i 
The affidavit which mentions, © that the matter requift 
the utmoſt ſecrecy,” ſhews the defendant's own fentime® 
about it: and he deſires, in caſe of non-acceptance of h 
offer, to have the affidavit back again, in order io deftrey 
This does not agree with the excuſe about a trap. 
doubt, this is an effence at common law. _ 
If it be but queſtionable, it ought to be inquired ink 
it is a matter fit for inquity. 1; may hereafter _ 
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or otherwiſe. 91 m ee, e 

Mr. Juſtice 4%½ n and Wille eoneurred. By the Court 
unanimouſly. The information granted. The King againſt 
dame Vaughan, King's Bench, 4 Burtow's Reports, Pp. 2404 
e e een 


Law the plaintiff, by the intereſt which he had in the 
commiſſioners of the exciſe, procured for his brother a ſu- 
perviſor's place in that office, and in conſideration thereof 
his brother gave him a bond for the payment of 10l. per an- 
mm by half yearly payments, as long as he ſhould continue 
in the office. Law's brother died, and having for ſome: 
jears omitted the payment of this annual ſum of rol. per 
mum, whereupon Law ſued the bond againſt Mrs. Zaw, 
the widow and executrix of his brother, who now brought” 
her bill in Chancery to be relieved againſt the bond. 

In behalf of Law it was argued, chat in point of law this 
bond is not void, as not being within the ſtatute, 6 Lw. VI. 
gainſt the ſale of offices, that ſtatute having been made long 
before the exciſe became a branch of the revenue; thatth 
hy being in favour of Law it would be hard to take the 
benefit thereof from him, cr when he was not plain. 
tf in equity, prayed no aid of this" ourt, and had been 
quity of no fraud; that though the bond in queſtion had 
na former occaſion been called a place brokage bond, and 
repreſented as equally miſchievous as a marriage broka 
bond, yet it could with no juſtice or reaſon be reſembled to- - 
imarriage brokage bond, which had after great litigation 
nd difference in opinion been condemned in equity, with a 
"ew to obviate a growing miſchief, occaſioned by ſervants 
mean perſons taking theſe bonds for procuring 
arriages into great families, which produced very mae 
Watches, to the unſpeakable · uneaſineſs and diſcomfort of 
ends on aceount of ſuch alliances: whereas the preſent 
ue could be attended with no ſuch inconveniencies ; for 
the officer who gave the bond, ſhould be thereby induced 
att corruptly, or be guilty of extortion, he would be pu- 
Mable in another manner, by indictment for ſuch corrup- 
and extortion, and if found guilty, would forfeit his 
Xe: that it cou}4 be no objection that the whole ſalary 
profits belonging to an officer ought to be received by 
u that executed it, for this was frequently otherwiſe, and 

tolerated in law and equity. Nay, in ſome of the 
atſt offices of the Courts in Mæſiminſter- Hall, the deputy 
® cxecuted the office had commonly but a ſcanty allow= 

Mas 7 . ance, - 
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lawful means, ſuch as corruption and extortion, And 
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ance, the greateſt Part of the profits going to the principal, 
who — 2 _ of the 1 5 pal 

- But by the lord chancellor; bonds and engagements of 
this kind are highly to be diſcouraged. Merit, induſtry 
and fidelity, ought to recommend perſons to theſe places, 
and not intereſt with the commiſſtoners, who, it is to be 
preſumed, had they known from what motive Law applied 
to them in behalf of his brother, would have rejected him. 
The officer's giving money to a friend of the commiſſioner, 
for his intereſt, is altogether as bad as giving money, or ; 
bond for money, to the commiſſioners themſelves, which un- 
doubtedly would have been relieved againſt. It is a fraud on 
the public, and would open a door for the fale of offices re. 
lating to the revenue. The taking away from the officer 
what the commiſſioners and Treaſury think to be but a rea- 
ſonable reward for his care and trouble,' and an encourace. 
ment for his fidelity, muſt needs be of the moſt pernicious 
conſequences, and induce him to make it up by ſome un. 


though the exciſe was no part of the revenue at the time of 
making the ſtatute of 5 and6 Edw. VI. yet there may be 
ground to conſtrue it within the reaſon and miſchief of that 
law, which is rather a remedial than a penal one; 

But ſuppoſing it to be a good bond at law, ſo are all mar- 
riage brokage bonds; (or contracts to procure matehes) 
which yet are juſtly condemned in equity, as introductive of 
infinitive miſchief : and their having been much litigated 
and conteſted, fortifies the opinion that prevailed at laſt; 
for it ſhews what was thc ſenſe of the ſupreme Court of ju- 
dicature, after the inconveniencies of ſuch bonds had bee 
fully weighed and experienced. 

— ſince engagements of this kind are like to ce- 
caſion corruption and extortion in offices, by having the pro 
fits of places ſeparated from the places themſelves, let the 
bond be delivered up, and a perpetual injunction awardec 
thereon ; and though this be a new caſe, let the defendan 
pay colts. Law v. Law, 3 P. Williams's Reports, 391. 1735 


Although a public office be not within the ſtatute, 6 E 
VI. yet any contract to procure the nomination to ſuch oth 
is defeQive on the ground of public policy, and the mone 
to be given is not recoverable. | 


© The late Lord Rechford being groom. of the ſtole to 
majelty, and in conſequence ot that office recommenc: 
pages of the preſence, &c, agreed to recommend Harry! 
© 18 | | up. 
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upon a vacancy, on condition that he ſhould grant two an- 
nuities, one of 1ool. to St. Ferrol, who had been Lord 
Rechford's travelling tutor, and was then a bond ereditor 
of his lordſhip for 600l. and the other of 4ol. to auother 
on. An action being brought upon the annuity- bond, 
by St. Ferral for the arrears of the annuity of 1ool. . Har- 
rington applied to Chancery for relief. On the part of Har- 
rington it was argued, that this bond was pro turpi cauſa; 
that Lord Rochford having a confidence placed in him. by 
the king, had abuſed that confidence, by ſelling his recom- 
mendation ; and, upon the 2 policy of the law, ſuch 
an agreement ought not to ſtand. 5 
On the other hand it was argued, that this was not an 
office within the ſtat. of 5 and 6 Edον VI. but merely an 
office reſpecting the king's private, not his public character. 
The Lord Chancellor admitted that this office was not 
within the ſtatute of Ed. VI. yet as a matter of publię 
policy, and publicly detrimental, he relieved Harrington from 
the payment of the — and ordered a perpetual] injune- 
tion. Harrington v. Du Chatel. 1 Brauns Chancery Reports, 


124. 1781, 
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07 Compenſation to Women in Caſe of | Seduflion. = 


DER this title (ante page 63), the caſe of Malter and 
Perkins is inſerted, in which it was determined that 

it a man enter into an obligation to pay money to a young 
woman on condition of her compliance with his deſires, 
this obligation is void, and ſhe wilt not be able to recover 
the money; but if after cohabition with him, he enter into 
an obligation to pay her money as a compenſation for what 
is paſt, and not as an inducement to future cohabitation, 
then ſuch obligation is good, and the money recoverable. 
On this ſubſect, the following caſes have alſo been do- 


) f E 2 14 rr 

Sir Charles Cox, a brewer in Southwark, having a wife 
that lived for ſome time ſeparate from him, made his ad- 
dreſſes to a young woman in order to marry her, ho at 
1 741044 er Fe? 8 f 198 length, 


Rn SEDUCTION, | 
length, againſt the approbation of her friends, conſented to 
| marry him. Accordingly they were married, but the young 
woman had no manner of notice that Sir Charles Cox had any 
former wife then living. | Fort rant ne 

Some time after the marriage it was diſcovered, that Sir 
Charles had another wife then living, which gave great 
trouble and uneafineſs to this ſecond wife'; but ſhe having 

diſobliged her friends by the marriage, and Sir Charles tell. 
ing her, that his firſt wife was in years, very infirm, and 
-not likely to live, and that in caſe he ſhould ſurvive ſuch 
firſt wife, he would marry her; this lady was prevailed 
upon to cohabit with Sir Charles; and about five or fix 
years afterwards, he gave a bond to a truſtee of the ſecond 
wife, to leave her 1000l. at his death; and Sir Charls 
ſoon after dying, this lady brought her bill in Chancery 
for the 1000]. and there happening to be a deficiency of 
Sir Charles's effects to pay the ſimple contract debts, the 
ueſtion now was, whether this 1000l. thus ſecured by bond, 
ould take place of the ſimple contract debts. 

It was inſiſted for the lady that ſhe was innocent, young, 
and greatly injured by Sir Charles Cx, who pretended to 
be a ſingle man, and having made his addreſſes as ſuch 
had drawn her in to marry him without the leaſt notice 
or ſuſpicion, that he was a married man; that all the 
compaſſion imaginable was due 'to a lady thus betrayed, 
who might have maintained an action at law for this in- 
jury, in which caſe, fuppoſing the 1000l. in queſtion had 

en given by the jury for the damage, it had been but juſt, 
and if ſo, it was ſurely no leſs juſt in the huſband to give her 
a bond for the like ſum. 5 353 | 

The Maſter of the Rolls took time to conſider of the | 
caſe, and at length gave judgment, that this bond ſhould 

be poſtponed to all the ſimple contract debts 2 
Sir Charles C:x. His honour admitted, that if the bond 
had been given upon the firſt diſcovery that Sir Charles was 
married to a former wife then living and by way of re- 
compence for that injury, and therefore Sir Charles and 
this 2 had parted, this had been a juſt bond, 
and for a meritorious conſideration; but that in the preſent 
eaſe. the bond was not given until five or fix years after 
there had been a diſcovery of the former marriage, which 
made it reaſonable to think it was given by Sir Charles to 
this lady rather to induce. her to continue to live with 
him, than upon any other motive; in which caſe the 
bond would be worſe than a voluntary one; for then it 
would be given for a wicked conſideration, that 4 in 
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ling in adultery with Sir Charles ; and this unfortunate 
lady, whatever the conſequence had been, ought to have 
left Sir Charles, after ſhe had fully diſcovered he had a 
former wife living; that if ſuch a bond had been given to 
' 2 lawful wife after marriage, this had been a voluntary 
bond, and void againſt creditors; much more, when given 
to one who was no wife, and upon ſuch illicit conſidera- 
tions. Lady Cox's Caſe, 3 Peere Williams's Reports, 339. 
A. D. 1734. ; | "Au 


_ Catherine Turner had cohabited with Thomas Vaughan, after 
which, in conſideration of ſuch paſt cohabitation he binds 
himſelf in a bond to pay her an annuity of 3ol. a year 
during her life: this annuity not being paid, Catherine puts 
the bond in ſuit againſt Vaughan, and in his behalf it was 
objeQed, 1. That it appeared by the condition of the bond 


that it was executed and given upon an illegal, flagitious - - 


conſideration of cohabitation, and that theretore the Court 
would not aſſiſt her to recover any debt thereupon. = 
Clive Juſtice. I am in a Court of common law, and not _ 

in an ecclefiaſtical Court ; if a man has lived with a girl, 
and afterwards gives her a bond, it is gaod ; ſuppoſe this 
bond had been given by Thomas Vaughan to Catherine Turner 
for being his miſtreſs, it would have been good in point of 
law, although in a Court of equity it would be poſtponed to 
creditors. Sir Zoſeph Jetyl, Maſter of the Rolls, in a caſe. 
where creditors interpoſed againſt a bond of this ſort, wiſhed 
he could have given the lady the money upon the bond ; 
and where it is pramium pudoris, a Court of equity will not 
relieve againſt ſuch a bond, this condition is incapable of an 

explanation to make the bond an illegal act. | 
Bathurſt Juſtice, Where a man is bound in honour and 
conſcience, God forbid, that a Court of law ſhould fay the 
contrary ; and wherever it appears that the man is the 
ſeducer, the bond is good. Bracton ſays; When a man co- 
habits with an unmarried woman it is legitima concubina, 
and Exodus, Chap. xxii. ver. 16.' © If a man entice a maid 
that is not betrothed and lie with her, he ſhall ſurely en- 
dow her to be his wife.“ See alſo Deuteronomy, chap. Xxſi. 
ver. 28, 29. If a man find a damſel that is a virgin 
which is not betrothed, and lay hold on her, and lie with 
her, and they be found, then the man that lay with her 
ſhall give unto the damſel's father fifty ſhekels of ſilver, 
and ſhe ſhall be his wife, becauſe he hath humbled her, he 
may not put her away all his days.” Honour and con- 
ſcience ought to bind every man in point of law. my an 
| action 


and boaſted that he had debauched the plaintiff, by pro- 
and they gave a verdict for the plaintiff, and 5ool, dz. 


and thought 500l. damages were little eno 


- conſcientious conſideration; we muſt preſume that Thomas 


 2MWilm's Reports, 339. 1767. 


with Anne Harris who was before a modeſt woman, but the 


done the injury, ſtates and aſcertains himſelf the damages, 


ſequence of which would be, that both applications ſhould 


| tance in ſuch a caſe. | 
ab | | , But 
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action in the King's-Bench upon a promiſe of * 10 th 
evidence upon the trial was, Gar hs defendant had ihe i 


miſing her marriage; this cauſe being tried before me in 
93 I left it to the jury upon that evidence only, 


mages, which I thought right, The Court of Ling t. Bench 
approved of my opinion, refuſed to ſet afide the verdict, 


Hh : 
. Gould Juſtice. The Court may take this for a lawful and 


Vaughan hath done what in honour and conſcience he 
Khan, ge have done, and that he thought himſelf a 

doer, and gave Catherine Turner this bond to make her 
amends, Bn — for the plaintiff, Turner v, Vaughan, 


The Marquis of Annandale had unlawful familiarities 


marquis ſeduced her, and had a child by her, and after- 
wards gave her a bond for tbe payment of 2000l. within 
a year after his death; to be laid out in an annuity for 
the uſe and benefit of Anne Harris and the child, for their 
lives. The marquis died, | | 
The marchioneſs, his widow, applied to the Court of 
Chancery, to be relieved againſt the bend as gained upon 
an unlawful and wicked conſideration ; and Anne Harri 
alſo applied to the ſame Court to be paid the 2000]. out of 
the effects of the marquis, or laid out as intended in an 
annuity. . | 
It was argued on behalf of Anne Harris, that the known 
diſtinction was, where the woman has before been a com- 
mon ſtrumpet, and draws in a young man to give ſuch 
bond or covenant, in ſuch caſe equity will relieve ; but 
where the man ſeduces a woman who was before a modeſt 
woman, and gives ſuch bond, there the ſeducer who has 


which are to be the premium gudicitiæ, the reward for 
cE-itity, and no relief to be had in equity. . 
On the other ſide it was objected, that ſuppoſing equity 
would not relieve againſt ſuch bond, yet it being a mat- 
ter of turpitude, equity ought not to intermeddle, the con. 


be diſmiſſed, and that this Court ſhould not lend any aſſiſ- 
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But to prove the contrary, the other fide cited the cafe of 
Ord againſt Blacket, where Sir William Blacket having ſeduced 
Mrs. Ord, a young gentlewoman of good family and for- 
tune, afterwards ſettled an annuity on her for years; but 
the eſtate on which it was ſecured was incumbered, and 
Mrs. Ord dying, her adminiſtrator brought a bill to difin- 
cumber the land which was charged with this annuity, and 
was relieved accordingly. _ 5 1 
They alſo cited the cafe of Carew againſt Stafford decreed 
about two years fince, where a man granted an annuity to. 
the woman out of the manor of D. when in fact he had 
no ſuch manor, upon which it was decreed that he ſhould 
ſettle this annuity on the woman out of other lands. 
The Lord Chancellor ſaid, If a man does miſlead an inno- 
cent woman, it is both reaſon and juſtice he ſhould make 
her a reparation ; but this caſe is ſtronger in reſpe& of the 
innocent child, whom the father has occaſioned to be 
brought into the world in this ſhamefu} manner, and for 
whom in juſtice he ought to "erat and though the 
child be now dead, yet the caſe is to be taken as it was 
when the bond was given, and then the child 'was living. 
Decreed in favour of Anne Harris. | 1 
The marchioneſs afterwards carried this caſe into the 
Houſe of Lords, where the decree was affirmed. Hrotun t 
P. C. 445. Marchioneſs of Annandale, widow and admini- 
ſtratrix of the Marquis againſt Anne Harris. Chancery. 2 Peere 
Williams's Reports, 432. 1727, 7 | 138 


Where a young woman goes into a family and is then 
ſeduced by the huſband, and in conſequence of their inter- 
courſe, a ſeparation takes place between the huſband and 
wife; no obligation from him to the young woman, as à 
compenſation, is valid, | | 4 


The plaintiff, Prieft, was a young woman, and came 
to live in the family of the defendant, Parrot, then a mar- 
ried man, as a companion to his fiſter, ſhe is there ſe- 
duced by him, which cauſed a ſeparation between him and 
his wife; Parrot obliges himſelf by writing to pay the girl 
1oel. and an annuity of 4ol. and ſhe now brings her bill 
in this Court for the payment of it, | - 

Lord Chancellor. This caſe is in ſome parts new; nor do 
| remember it has directly come before the Court. The 
conſideration of the grant is plain: for though expreſſed 
to be for divers cauſes and conſiderations, it is plain on 
ſic evidence, to what it is applied nor is it diſputed. It 

| is 
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s as plain alſo to me, that what this unhappy woman (who 
wala criminal alſo) has ſubmitted 3 from jp Ces 
tion of the defendant ; for her youth, when ſhe came into the 
family, and good character before, are evidence thereof: and 
that certainly has been the principal ground of the determi. 
nation of this Court, where it has been conſidered as pre- 
mium pudicitia, when the young woman ſubmitted to th 
ſuggeſtion of the man, and was guilty of no fault before. 
But I know no caſe, where the Court has given countenance 
to theſe ſort of bonds in caſe of a married man, ſhe 
knowing it. That differs the caſe; becauſe perſons, who 
ſubmit to a temptation of that ſort, are without excuſe ; 
they know abſolutely, they are doing a wrong which can- 
not be recovered or healed, and which occaſions miſchief 
to families. That differs it from the caſes, wherein the 
Court has gone ſome lengths to make ſome provitions tor 
ſuch unfortunate people. Yet if this is a family of opu- 
lence, and this poor woman ruined by his temptation and 
- corruption, it very much deſerves their conſideration, whe- 

ther the ſhould ſtarve: if therefore there is any proba- 
bility of the family's doing any thing of that kind, as 
the act of the defendant was the occaiion of it, I would let 
the cauſe ſtand over. : 

I own, my preſent opinion is, I cannot give relief for 
thoſe rcaſons, which diſtinguiſh the caſe extremely and 
materially from others which have been determined. Where 
a young woman, appearing to be modeſt before, is applied 
to by a man, and ſubmits to his temptation, he does a 
great injury; but ſhe knows the crime ſhe ſubmits to, is 
not ſo aggravating as adultery ; and ſhe may be inclined to 
ſuppoſe, he will be induced to marry her; and there are 
= ſuch promiſes, which it is almoſt impoſſible to give | 
evidence of: if the parties are both ſingle, there is room 
for preſumption thereof ; and if that is the caſe, the ſub- 
ſequent marriage takes off the enormity of the offence be- 
fore; and in moſt countries of Europe even legitimates the i 
 iflue; which admits of preſumption, and is ſome exculc : | 

and beſides in ſuch caſe, people know they are doing that 
which is not of ſo bad conſequence in families. Whereas 1 
when a man takes and keeps a miſtreſs under the noſe of 
his wife, who thereupon leaves her huſband, that is ſuch 2 
; crime, as ſtares every body in the face: and that is this 
Caſe. She knew it, and ſived in the very family wherc 
ſhe ſaw all this. It then admits of no cxcuſe ; and | 
a conſideration of that kind had been recited in the deed 
itſelf, or if in a bond, it would be void in law, 10 
| e Woule 
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would be countenanced in this Court. In other eiteum, 
ſtances the Court has made a diſtinction between the caſes, 
y nhere it would not relieve, and where it would give aſſiſ- 
tance. In Lady Annandale againſt Harris the commerce was 


wholly after the death of the firſt wife, and before the 


ſecond marriage, and no proof to impeach the charaQer. 
This Court ought not to warrant this, which would be of 
bad example in caſe of married perſons, and encourage 


ple to enter into agreements of this kind. It is impoſ-' 
fible but ſhe muſt know, what the entered into was wrong, 


and for which there can be no excuſe. On the whole the 

fore the bill ought to be diſmiſſed, but without coſts, Had 
ſhe not known that he was married, as if the wife was at a 
diſtance, or if any impoſition: was proved on her, it would 
be a different thing : but nothing of that appears in this 
caſe. She entered into the family knowing it, and conti- 


nued ſo as to oecaſion a ſeparation: and this Court onght - 
to endeavour to preſerve virtue in families. Prieſt againſt. 


Parrot. Chancery. 2 Veſey's Reperts, 160. Feb. 8. 1750. 


A man having debauched a young woman, and intending 
afterwards to put a trick on her, made a ſettlement on her 
of zol. a year for life, out of an eſtate he had nothing to 
do with; yet he was decreed to make it good out of ane 
he had of his own. Vide Abr. Eg. 87. 


Of the Remedy of Parents in Caſe of Seduction. 


IF a daughter be ſeduced, there is no remedy in point of 
law for the ſeduction, except on the ground of the hter 


being conſidered in tlie light of a ſervant, and then, if in 


conſequence of ſuch ſeduction, the daughter is diſabled 
either by pregnancy, by leaving her father's houſe, ar 
otherwiſe, from performing thoſe ſervices the has been 
accultomed to perform, then the ſeducer may be proſecuted 
by her father for ſeducing his daughter, by which he loſt ber 
ſervice, per quad ſervitium amiſit. It is not material what are 
the ſervices, or how flight they are; for even milking cows, 
or any other acts, will be a * for the action, and 
the jury never eonfine themſel ves to the value of the ſer- 


vices loſt, but deliberate alſo on the whole circumſtances af 


the injury done, and give damages accordingly, 

Aleatt the defendant, who was a collector of land- taxes, 
viſited Bennet's daughter in the character of a ſuitor; he 
went to demand payment of the land-tax, when Bennet 


being from home, his wife invited the defendant E | 
OO” into 
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into her daughter's bed-chamber, where ſhe was lying upon 
the bed, and left them together for ſeveral hours: he during 
this time debauched her, and got her with child ; for which 
Her father, the plaintiff, brought this action of treſpaſs 
for entering his houſe, debauching his daughter, (deſcribing 
her as a menial ſervant) - quod ſervitium amifit ; by which 
he loſt her ſervice. It likewiſe appeared that the plaintiff 
was a conſiderable farmer, and that his daughter, who was 
thirty years of age, occaſionally did acts of ſervice. The 
jury gave a verdict for the plaintiff with 20ol. damages; 
which the learned judge thought were not exceſſive. 

A motion was made to ſet afide this verdict: * firſt, 
becauſe the damages were exceſſive; and ſecondly, that the 
action could not be maintained, the daughter being above 
the age of twenty-one, and no contract for ſervice having 

been proved, | e 
Bearcroſt, in behalf of the defendant, was to have ſhewn 
cauſe againſt the rule; but the Court deſired firſt to hear 
Lane in behalf of the defendant Alcett, Firſt, ſuppoſing the 
action can be maintained, the damages are exceſſive. It 
was in 3 at the trial that the very injury of which the 
plaintiff complains was occaſioned by the act of "__ 


tiff's wife, by inviting the defendant into her daughter's 

; bed-chamber, and leaving them together for a conſiderable 
time; and it has repeatedly been determined in actions far 

_ criminal converſations, that, if the act complained of be 
with the huſband's privity, the action will not lie. This 
doctrine was recognized in the caſes of Yorſley verius 
Bifjet, and Foley verſus Lord Peterborough. And though the 
act in the preſent caſe might not 2 been com- 
mitted by the - connivance of the plaintiff's wife, yet if it 
were reaſonably induced by her conduct, it will go in 
diminution of damages. But, ſecondly, this action will not 
Og lie. This is not an action on the caſe for the . 
tial damages where the per quod is the giſt of the action, 
but treſpaſs for the immediate injury. Now if the treſpals 
for breaking and entering the plaintiff's houſe fall to the 
ground, that which is a conſequence muſt neceſſarily fall 
with it. It was proved that the defendant entered the 
laintiff's houſe as a collector of the land-tax, therefore 
his entry was lawful, and his continuing there was at thc 
requeſt of the plaintiff's wife; this would have ſupported 
a plea of licence, and evidence of it is good under thc 
general ifluc. T. 21. H. J. p. 28, pl. 5. At any rate there 
was no treſpaſs proved by the facts given in evidence 2 
the trial. But even ſuppoſing a treſpaſs ta have been * 


„ JV a wm. a. de. ed 
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| fill; as the daughter was above twenty-one years of ag L 
it was neceſſary to prove a ſpecial hiring and ſervice; for 
after the daughter came of age the father was not bound to 
maintain her. And though in Poftlethwarte verſus Parkes it 
was contended that the action did not lie beeauſe the daugh- 
ter was in the ſervice of another, yet it does not follow in 
this caſe that, becauſe the plaintiff's daughter lived in his 
houſe, this action can be maintained, as no eontradt of 
hiring was proved. But this daughter was ſui juris at the 
time; therefore the injury, if any, is done to her. And 
there is no inſtance in which it has been determined that 
the father may recover in an action under circumſtances 
ſimilar to the preſent. For though in the caſe of Tullidge 
verſus Wade (3 Wilſon 18.) the daughter was thirty years 
of age, the objection was not taken. , 5 

Aſbburft, Judge. It is true indeed that the damages were 
conſiderable; and if we had been on the jury, we poſſibly 
might have been diſpoſed to have given a ſmaller ſum. But 
in an action for this ſpecies of injury, the Court will not 
try that fact; the judge who tried the cauſe having declared 
himſelf ſatisfied with the verdict, i 
Buller, Judge. An action merely for debauching a man's 
daughter, by which he loſes her ſervice, is an action on the 
caſe. But according to Lord Hoelt's opinion *, where the of- 
tence is accompanied with an illegal entry of the father's - 
houſe, he has his election either to bring treſpaſs for 
the breaking and entering, and lay the debauching of his 
daughter and loſs of her ſervice as conſequential ; or he 
may bring the action on the caſe merely for debauching 
his daughter, per quod ſervitium amiſit. In the preſent cate 
the plaintiff has made his election, and has brought an 
action of treſpaſs for breaking and entering his houſe, and 
all the reſt is merely conſequential. And therefore it is true, 
as was ſaid, that if the treſpaſs had not been proved, the de- 
fendant would have been entitled to a verdict. But it is 
now perfectly clear that a licence to enter cannot be given» 
in evidence under the general iſſue. The plea of not 
guilty” only goes to deny the fact of the treſpaſs; now as 
that was proved in fact, the plaintiff was intitled to a 
verdict; and the only conſideration for the jury was as to 
the quantum of damages. And indeed, upon the may ; 


Lord Holt ſpeaks as follows, A man cannot maintain an action agaiuſſ 
another for getting his daughter with child, but he may, for entering his 
houſe and getting her with child fer quod ſervitium anſit. 2 Lord Ray: 

aond's Reports, 1032. | 1 ä 
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the damages are not exceſſive; becauſe though the mother 


acted indiſereetly, yet the defendant was certainly very 
culpable. He was introduced to the plaintiff's family in 
character of a ſuitor ; he gained admiſſion into the houſe 
on honourable terms, and the family truſted to his honour; 
and therefore this is not like the caſe of Morſtey verſus 
Biſſet. With reſpect to the objection that this action can. 
not be maintained by the father for debauching his daugh. 
ter above age per guad ſervitium amiſit, no contract for ſer. 
vice having been proved; I take it to be perfectly well 
# ſettled ſince the caſe of Poſtlethwaite verſus Parkes, that the 
ation will: not lie by the father, unleſs the daughter be 
proved in ſome way or other his ſervant. In that caſe 
the ground, which influenced the opinion of the Court, 
was, that the daughter was in the ſervice of another perſon. 
But in actions of this kind, the ſughteſt evidence is ſuffi- 
cient; even milking cows. Here inſtances of actual ſer- 
vice were proved, and therefore it is immaterial whether the 
fervant be or be not hired for a year, or whether ſhe has 
any wages; it being ſufficient that ſhe is a ſervant de fate, 
If this had been an action on the caſe, this objection could 
not have prevailed ; and much leſs can it be in this form 
of action. f 
Groje, Judge. Declared himſelf to be of the ſame opi- 
nion. Ihe motion therefore to ſet aſide the verdict was 
diſcharged. Bennet againſt Alcatt, King's-Bench, 2 Durnfard 


and KEaft's Reports, 160. Nov. 23, 1787. 


But if a man's daughter goes out to ſervice, and during 
ſuch ſervice is ſeduced and got with child, her father can- 
a Pot maintain an action againſt the ſeducer. 


This was an action of treſpaſs vi et arms for an aſſault 
upon the plaintiff's daughter, and getting her with child: 
and the declaration concluded with a per quad ſeruitium amifit. 
It was tried before Mr. ſuſtice Bathurſt; and a verdict 
was given for the plaintiff on the ſecond count, and forty 
millings damages. . 
A ſpecial caſe was ſtated to this effect The plaintiff s 
daughter being twenty-three years of age, hired herſelf to 
one Saul, her maſter, and ſerved him ſome time. During 
her ſervice, ſhe was gotten with child by the defendant ; | 
and becoming big with child, and unable thereby to per- | 
form her ſervice as ſhe was uſed and ought to do, ſhe was 
diſcharged by Sau! her maſter, who paid her her wages in 


proportion to the ſervice ſhe had alrcady done him ; 2 the 
| plainti 
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plaintiff her father received her, when no one elſe. would, 
and lodged and boarded her in his houſe. She was there 
delivered of a male baſtard child, in Navember following; 
and the plaintiff, her father, maintained her in her lying- in, 
at his own expence. | | Tea, 1 
The queſtion which aroſe at this trial, and which was 
reſerved for the opinion of this Court is, Whether the 
plaintiff can maintain the action? = Ke 
Mr. Davenport, for the plaintiff, endeavoured to ſhew that 
he could. | | | | | 
The firſt queſtion is, Whether the father and daughter 
can be conſidered as maſter and ſervant? EE 
Secondly, Whether her age makes any difference in the 
caſe ; as ſhe was upwards of twenty-one ; viz. twenty-three 
ears of age? | | VV 
Firſt. The action is maintainable by the father, upon the 
foot of being her maſter; as he has alledged per guad ſervi- 
tium amiſit. He agreed, that no action would lie, but by 
reaſon of the loſs of her e ers So are the _ in 
1 Bulſtr. 373. 2 Lectu. 1497. 1 Ko. Rep. 393, 394. Gro. Eliz. 
3 Barham verſus Dennis. Se 22 : 259. Hunt 
verſus Hatton, 31 C. 2. in Succh. Style . Norton and 
Jaſm: which is cited in Raymond 260, and was an action 
tor breaking and entering the plaintiff 7s houſe, and 
aſſaulting his daughter, and getting her with child of 4 
baltard, per quod ſervitium uamiſit. Rell. Ch. J. thougit that 
the father might have an action for the loſs of her ſer- 
vice.cauſed by this. So Bro. Abr. title treſpaſs, pl. 442, 
and Ruffel verſus Corne, in 2 Lord Raym. 1032, and 6 H. 
127. H. C. prove that it is neceſſary to ſay per gued- ſer- 
vittum ami ſit. But per Hal.“ No action lies for atlaulting. - 
and getting a daughter with child. But if he that has done 
it, enters his houle, and aſſaults his daughter, and gets her 
with child, he may maintain an action for entering his houſe 
and aſſaulting his daughter and getting her with child, 
per quod ſervitium amiſit. | 1 | | 
Saul he maſter, here ſuſtained no damage: for he diſ- 
charged her as ſoon as ſhe became unſerviceable to him; 
and paid her her wages only in proportion to her paſt ſer- 
vice, | | 5 
The father may juſtify an action for a battery brought 
ezainit him by one who was afiaulting his child. f Bacons 
dbridgement, 155. Letter C. A father has an intereſt in all 
his children: he had a writ” guare filium et heredem rapuit: 


He muſt provide for them; and ought to receive comfort 
| 3 1 ; from. 
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from them: and if any take them from him, he ought to 
have a remedy for the injury. V. Cre. Eliz. 770. 
HFlere, a daughter goes out to ſervice, within three miles 
of her father's houſe: ſhe is gotten with child, diſcharged, 
and returned upon her father, helpleſs and unable, in 
that condition, to maintain herſelf. He is obliged by 43 
Eliz. c. 2. to maintain her, and did fo from the neceſſity 
of the thing. Therefore, from the conſequential damage, 
an action is maintainable by her father, in whoſe houſe 
ſhe reſided ; and where ſhe muſt, in this caſe, be conſidered 
as a ſervant. | e 
Second point. Her being twenty-three years of age makes 
no difference. This young woman's maſter could not bring 
an action againſt this defendant : nobody but the father 
could ſue. And the damage is the ſame to him whether ſhe 
be over or under twenty-one. 
_ He argued, That this caſe could not be confidered upon 
the foot of emancipation ; and concluded with praying 
judgment for the plaintiff” _ | 
Mr. Wallace, contra, for the defendant. | 
+ The foundation of actions of this kind has been the loſs 
of ſervice. | 
The father's intereſt in the child, whatever it might have 
deen during infancy, ceaſes at the child's coming to the 
age of twenty-one. N 
Many injuries may be done to a child, which are not the 
ſubjects of action by the father. | 
Indeed an action will lie by a father, for taking away 
his ſon or his daughter. F. M. B. gd edit. page 260. And 
the father has an intereſt in his heir. Kadcliffe's Caſe, 
Pld. 267. b. „ 
But an action will not lie by the father for debauehing 
his daughter. So was Holt's opinion, in 2 Lord Kayn. 
* uſſel v. Corne. EVR area | | 
f the tather maintains the daughter in his own houſe, 
he is intitled to her ſervice and may maintain an action 
F for the loſs of her ſervice. But here, ſhe was hired out to 
ſervice in another man's houſe. a 3 
As to the father's being obliged to maintain her. Such 
an objection can ariſe only from 43 Eliz. c. 2. But here 
it is not ſtated, either that ſhe was unable to maintain 
| herſelf ; or that the father was able to maintain her. 
If ſhe had been under age, and under her fathers 
roof, I would agree that he had been intitled to an action 
as for the loſs of ſervice. BEETLES. 
2 Barham 
A 
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Barham verſus Dennis, in Cre. Eliz. 769, 970, was not des 
| termined : but three judges, (Anderſon, Walmſley, and Kingmil,) 
held © that the father ſhall not have an action for the 


taking of any of his children which is not his heir.” 


Cre, Eliz. 55. Gray verſus 2 : © treſpaſs for beating 


the ſon, lieth not for the father.” 


The infancy was the ground of the action in Raym. 2594 


Hunt verſus Wetton: the fon was an infant under the age of 


diſcretion. 


They can produce no inſtance, no precederit of ſuch an 


action as this is: and their principle will not hold; be- 


cauſe it depends upon the loſs of ſervice, (which was not 


the preſent caſe). | 
N. B. It appeared that the parties were poor. 
The Court propoſed a compromiſe ; which was accepted: 


it was, “ That all proceedings be ſtayed, without coſts on 


either fide.” Rule, by conſent, acsordingly. 
Lord Mansfield, addreſſing himſelf to Mr, Wallace, ſaid 
to him—“ It is not upon any doubt, in point of law, 
that I propoſe this compromiſe :'' meaning (1 ſuppoſe) that 
he was clear with Mr. Wallace, ** that this action could 
not be maintained.” And on this ſuppoſition; I have 
ventured to report it, though it was not determined ju- 
dicially and in form. However, there can. be no doubt; 
but that the Court were all of opinion“ that the action 
could not be maintained:” and therefore, in coinpaſlion 


&fendant, they wiſhed to ſave him from the payment of 
Norte, 1878. April 1766. 


James Mervin applied to the Court of King's Bench for an 
bubeas corpus directed to James Clarke, Eſq; commanding him 
o produce Lydia Henrietta Clarke, his daughter, then de- 
lined in his cuſtody, together with the day and cauſe of her 


majeſty's chief Juſtice ſhould conſider of and concerning her, 
n order to obtain this habeas corpus, James Mervin made 
Mdavit, alledging that the young lady was of full age, 
. 22) and that ſhe had been hardly uſed and confined by her 


lather, 


ung's Bench Lydia Henrietta Clarke, his daughter, at the ſame 
me ſtating, as a return to the habeas corpus, That ſhe, with- 


Kcretly went away from W OI in Great lreet, 
SB and 


coſts. Poftlewaite againſt Parkes, King s. Bench, 3 Burrow's | 


taking and detainer, and to undergo and receive what his 


Janes Clarke, Eſq; accordingly produced in the Court of 


ut any leave or notice to him or to his wife — mother) 


2 s 


to the plaintiff, whoſe daughter had been injured by the 
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| and took with her a box or bundle containing ſeveral forts 
[ of wearing-apparel and about 271. in money. 
| That, in about 12 or 14 days time, he, being eredibly 
informed “ that his ſaid daughter had been inveigled awy 
from him by the inſtigution of one Fames Mervin, a perſon of 
no viſible occupation or ſubſtance, nor keeping any houſe; wih 
deſign to marry her to one Foſeph Iſgrave, who is under age, 
and who about two years ago ſerved the ſaid Fames Clarke a; 
a footboy, and is gel in no better condition ; and that they were 
all gone together into the Ifle of Thanet, where they were to 
get a licence for ſuch marriage ;” he being under great con- 
cern for the welfare of his ſaid daughter, and in order to 
prevent the ſaid marriage, (ſhe being intitled to a conſider- 
able tortune, after her mother's death, and being likewiſe 
his only child) took a journey to find them out, and (if in 
his power) to prevent the ſaid intended marriage ; and gave 
directions to his nephew Mr. Peter Starkie Flyer, to go in 
queſt of them, and if he found them, to endeavour to pre- 
vent the marriage, and to bring his ſaid daughter to him. 
That his nephew found them out at a place called Brud 
Stairs, in the Iſle of Thanet : where the Rid James Merom 
repreſented himſelf as, and paſſed for the uncle of his faid 
daughter. x 
hat the ſaid Lydia Henrietta Clarke came home with his 

ſaid nephew to his (the ſaid Zames Clarke's) houſe, in Gret 
Ormond-ſftrect ; where ſhe arrived the 7th of April laſt: and 
the ſaid James Mervin came with her as far as Canterhur. 
But the ſaid F/cph I{grave run away: and the ſaid Jane 

. Mervuin pretends he is gone to Holland. 
That on her being thus brought home to him, he did, in 
the tendereſt manner, repreſent to her the ruin ſhe was ine- 
vitably falling into, if ſhe purſued a deſign to marry a per- 
ſon ſo much inferior to herſelf; and who, having no viſible 
way of livelihood, muſt reduce her to the utmoſt necelſiy 
and want, as well as diſgrace and ſhame. Whereupon ſhe 
aſſuring her ſaid father that ſhe was not married, be 
through his duty as a parent, and from the affection he bore 
towards her, did receive her into his houſe ; and the mildeſt 
and beſt endeavours have been uſed, to diſſuade her fro 
ſuch marriage ; ſuch endeavours extending no further thi 
what he humbly conceives to be conſiſtent with that paren! 
care which may be uſed by a father towards his child: 2" 
no ſeverity whatſoever hath been uſed to her. He 
That the hath, ever lince the ſaid 7th day of April la 
hom ſhe came home to his houſe as aforeſaid) hitherto, ( 


er __ accord, continued to live and reſide with * * 


- 
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father) and ftill doth live and refide with him, at his faid 
houſe, of her own accord and under no reſtraint what- 


ſoever. And there is no other cauſe of detaining his 
daughter. 8 | | 


Lord Mansfield now only afked her, c whether ſhe defired 


to continue with her father, or to go elſewhere.” 
She anſwered—** to continue with her father.“ | 
| Upon which, the Court told her, ſhe was at liberty to 
go. Which ſhe accordingly did. | | 
Mervin's affidavit was now ordered to be filed, in order 
to proſecute him for perjury, and the Court recommended 
the proſecution very ſtrongly to Mr. Clarke. The King againſt 


James Clarke, Eſq; King's Bench. 1. Burrow's Reports 606, 


20th February, 1785. 


M AR R I A G E. 
7 Of procuring of Matches. 0 


FB E Courts of law and equity have on all occafions 
guarded with particular care the rights of marriage. 


Among theſe rights 1s that of free choice, without any com- 
pulſion or ſiniſter means: on this principle all contraQts and 
wreements to procure a marriage, which the law calls mar- 
lage brokage contracts, are void, as if A. contract with B. 
to give him 1000l. on his procuring ſuch a lady for his wife, 


the contract is void, and though B. accompliſhes the match, 


he will not be ſuffered to recover the money. If the mateh 
appear to be very unequal and improvident, B. will not onl 

not be entitled to the money, but he may be puniſhed eri- 
* for the act, Lev. 257. 5 Mod. 221. On the contrary, 
even if the match be between perſons of equal rank and for- 


tune, and in every reſpect reciprocally advantageous, yet 


the party bringing it about cannot recover on any contract 
by which he was on ſuch an event to receive ſo much money, 
As in the following caſe : a | 


Thomas Thyme, Eſq; having intentions to make his ad- 


dreſſes to the Lady Ogle, gave a bond of roool. penalty to 


George Potter to Pay gool. in ten days after his marriage with 
the Lady Ogle ; Potter and his wife aſſiſted in promoting this 
marriage, which afterwards took effect; ſoon after which 

Nun 2 Suk Thym, 
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| ban p. marriages, to the prejudice and diſcomfort of the 
| beſt of families; that the conſideration of ſuch bonds and 


Y 


* 
— 


the plaintiff, by his 


. 


which the ſaid defendant procured accordingly, as his coul- expe 


of dangerous conſequence in precedent, upon reading three 
ſeveral precedents, wherein this Court hath relieved othen 
Mo | | | 


22 given againſt them, even ſo long ſince as the Lord 


* 


 Thynne was barbarouſly murdered ; and about ſix years after 
Mr. Potter brought an action upon this bond aint Mr. 
 Thynne's executors, and proving the marriage, recovered a 
verdict. Thereupon Hall, his executor, preferred a bill in 
Chancery to be relieved againſt this bond, as given upon 
an unlawful conſideration : Potter acknowledged the promo. 
Hon of that marriage to be the reaſon of giving the bond. 
pon hearing the cauſe at the Rolls, the Court decreed the 
bond to be delivered up, and ſatisfaction to be acknowledged 
upon the judgment. Mr. Potter petitioned the Lord Keeper 
for a hearing ; and the ſame being reheard accordingly, his 
lordſhip was pleafed to reverſe that decree, and ordered 
' Thynne's executors to pay r -ap- intereſt, and coſts, or 
elſe the bill to ſtand diſmiſſed with coſts. - 

From this decree Thynne's executors appealed to the Houſe 
of Lords, where it was argued on their behalf, that this 
bond ought in equity to be ſet aſide, for that even at the 
common law bonds founded upon unlawful conſiderations 
appearing in the condition were void; that in many in- 
ſtances bonds and contracts that are good at law, and can- 
n$t, be avoided there, are cancelled in equity: that ſuch 
bonds to match makers and procurers of marriage are of 
dangerous conſequences, and tend to the betraying, and of. 
tentimes to the ruin of perſons of quality and fortune: and 
if the uſe of ſuch ſecurities and contracts be allowed and 
countenanced, the fame may prove the occaſion of many 


ſecuritics have always been diſcountenanced, and relief in 


ventry's time, and long before; and particularly in the 
caſe of Arundel and Trevilian; between whom, the fourth of 
' February, 11 Car. I. was an order made in theſe, or the like 
words: Upon the hearing and debating of the matter this 
2 day, in the preſence of the counſel learned, on both 
ides, for and . bond or bill of 100l. againſt which 
ill prayeth relief. It appeared that 

the ſaid bill was originally entered into by the plaintiff unto 
the defendant for the payment of 1col. formerly Femme 
unto the ſaid defendant by the plaintiff, for the effecting of 
marriage between the plaintiff and Elizabeth his now wife, hag 


ſel alledged. But this Court utterly difliking the conſide- 
ration whereupon the faid bill was given, the fame being 


in like caſes, againſt bonds of that nature, thought not fit 
to give any countenance unto, ſpecialties entered into upon 
ſuch contracts: it is therefore ordered and decreed, that the. 
ſaid defendant ſhall. bring the ſaid bill into this Court, to 
be delivered up to the plaintiff to be cancelled,” Then it 
was further urged, that the executors of Thynne had: once a 
decree at the Rolls to be relieved againſt the bond in queſ- 
tion, upon conſideration of the ſaid precedent in the time o 
the ſaid Lord Coventry and others; and of the miſchiefs and 
inconveniences likely to. ariſe by ſuch practices, which in- 
creaſe in the preſent age, more than in the times when re- 
lief was given againſt ſuch bonds: and therefore it was 
prayed that the decree might be reverſed. WT 
Gn the other fide it was urged, that the conſideration of 
this bond was lawful ; that the aſſiſting and procuring. of a 
marriage at the parties requeſt, was a good conſideration at 
law, in all times, to maintain a promiſe for payment of 
money : that this bond was voluntary, and the party who. 
was obligor was of age and ſound memory; that here was no 
fraud or deceit in procuring it ; that Chancery was not to 
rclieve againſt voluntary acts; that here was a great for- 
tune to be acquired to Mr. Thynne by the match ; that 
here was aſſiſtance given: that the perſons were both of 
great quality and eſtate, and no impoſition or deceit -on ei- 
ther ſide in the marriage: that it might be proper to relieve 
againſt ſuch ſecurities, where ill conſequences did enſue ; 
yet here being none, and the thing lawful, and the bond 
good at law, the ſame ought to ſtand ; that here are no 
children purchaſers or creditors to be defeated ; that there 
are aſſets ſufficient to pay all; and conſequently there can 
be no injuſtice in allowing this bond to remain in force; 
that it was the expectation of the reſpondent, without which 
ſhe would not have given her. ſervice in this matter; and 
that it was the full meaning of the appellant's teſtator to 
pay this money, in cafe the marriage took effect; that there 
was a vaſt difference between ſupporting and vacating a con- 
tract in Chancery; that though equity perhaps would not 
Milt and help a ſecurity upon ſuch a conſideration, if it 
oer defective at law; yet where it was good at law, and 
uo cheat or impoſition upon the party, but he meant (as he 
d undertaken) to pay this money, and was not deceived in 
; apectation, as to the ſucceſs of Potter's endeavours, it would _ 
i hard in equity to damn ſuch a ſecurity, and therefore is 
<a s prayed that the decree ſhould be affirmed, 
of It was replied, that marriages ought to be procured and 
ol f"omotcd by the mediatian of Hiends and relations, and not 


of 
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of hirelings : that the not vacating ſuch bonds, when 
tioned in a Court of equity, would be of evil example to 


executors, truſtees, guardians, ſervants, and other people 


having the care of children. And therefore it was rayed 


that the decree might be reverſed, and it was reverſed ac. 


cordingly. Hall executor of Thomas Thynne againſt Potter. 
Shawer's Parlamentary Caſes, 76. | 
« Where the huſband and wife both unite in ſecuring an 
annuity on a female ſervant, who had great influence in 
wee the match, and although that annuity was con- 
- _ ſome years ſubſequent to the marriage, yet it may be 
et aſide.” 


Gibſon was a confidential female ſervant to Miſs Halla 
| (who was about 20 years of age,) and had acquired very 
great influence over her milftrels, and was conſulted upon, 
and dictated to her miſtreſs in all caſes of courtſhip and 
marriage. ä 
A treaty of marriage took place between Philip Bennet and 
Miſs Hallam, but before the marriage Bennet entered into a 
bond to pay Gihſen 10001. (but this bond was afterwards 
given up, when or on what account does not appear) and 
beſides this there was a clauſe inſerted in the marriage arti- 
cles to ſecure Gibſon an annuity of 1col. a year, and it was 
provided that every part of theſe articles might be revoked 
by Miſs Hallam after her marriage, except only the clauſe, 
giving this annuity to her ſervant Gibſon, the huſband and 
wife, Gibſon and a Mr. Allen were parties to the articles. 
The marriage took place in 1733, and in 1736 anew 
nt was made to Gibſon confirming this annuity of 100l. 
the wife died, and the annuity was regularly paid for ſome 
time, but application is now made to the Court of Chan- 
ns to ſet it aſide, | 
n behalf of Bennet it was argued as' follows : whether 
he is intitled to relief againſt this annuity depends on two 
queſtions : whether it is not in all the forms of it a marriage 
brokage contract, as being the price of the ſale of the lach! 
And if ſo, whether any acquieſcence, payment, or acts Þ) 
Bennet alone, or by Bennet and his wife, will prevent the 
going into conſideration of the ground of the argument, and 
the giving relief? It will appear that Gibſon was hired at 
wages, and was a nurſery maid in the lady's family, an 
t ſo abſolute a power and controul over her from her mo- 
ther's death, and ſo entirely into her confidence, that ſhe 


could put a negative upon any match, and had the yu. 
m 
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ment and diſpoſal of her. The bond made part of the 
tranſaction, and was a bribe on the marriage: the only other 
_ conſideration ſet up is gratitude and generoſity in her miſ- 

treſs. | | | 5 95 
Then why did not Gibſon ſtay till after the marriage? 
Her anſwer admits giving the bond ; but does not remember 
the conſideration. The principle on which the Court goes 
is, that the man giving thoſe bonds cannot refuſe, if he will 
ſucceed in what he goes about. If the ſum to:be paid on 
the marriage is to third perſons having no influence over the 
party, yet it is conſidered as bribing them; but ſtronger in 
caſe of a parent, guardian, or ſervant having gained a con. 
fidence; becauſe the marriage depends on it, and it was had 
in conſequence of this. One inſtance among others of her 
influence is, her directing the ſervant to bring her the letters 
of her miſtreſs's ſuitors, and telling her ſhe ſhould not have 
ſuch and ſuch perſons. Where the relief praycd arifes from 
rſonal grounds of equity from impoſition, or the drawing 
into what was not underſtood or explained, ſubſequent acts 
of ratification ſhewing that Bennet was fully informed, will 
rebut and take away the foundation. But where the relief 
is upon the agreements being corrupt, and ſuch as could 
not be entered into, though particeps fraudis, the Court will 
relieve; for ſuch agreement ſhall not ſtand,. and there is no 
inſtance where acquieſcence can ſanctify an iniquitous tranſ- 
action. As where uſurious intereſt is paid for thirty years, 

in Boſunguet v. — : which being reheard, your 
Lirdſhip agreed with Lord Talbot there every payment was a 
ratification : yet the Court thinking it a wrong act, ſo that 
no one could debar himſelf from taking advantage of it, de- 
creed, that the account ſhould go back: gaming debts are 
relieved, however often ratified. If father and ſon elandeſ- 
tinely agree in fraud of the public marriage- agreement, and 
the ſon makes a new deed of it every day, he could not be 
barred relief, though a party ; for no other could have it, 
the Court relieving for the public in general. This agree- 
ment was a groſs injury to the lady, bribing the perſon, ” 

whoſe advice ſhe was governed, into the match ; whic 
otherwiſe ſhe might not think proper, if. her reaſon and judg- 
ment were exerciſed. If ſuch a ſecurity was taken on pre- 
tence of taking an account, it would be equally bad, being 
only a colour : but there is no evidence of any thing due to 
Cibſen, much leſs a ſum anſwerable to this annuity and the 
loool. which, though given up, makes part of the tranſ- 
action, In Duke Hamilton's caſe, there was no perſonal 
impoſition, it being got before marriage, and in — 
_— | \ | [4 
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the lady's mother, whoſe influence was preſumed; and 
whatever was preſumed there, will be proved here in reſpe& 
of a common ſervant. | MT EOTY 
For Gibſon it was argued, that a marriage-brokage con. 
tract is only, where money is given to procure a marriage; 
which on its original merits the Court will never ſuffer; 
this is not ſo. If a lady of large fortune has contracted a 
- friendſhip during infancy on the foundation of ſervices, and 
tells a man ſhe will not marry, unleſs proviſion is made for 
ſuch a perſon ; in purſuance of which the huſband and wife 
join to do that, which the wife ſaid ſhe would do; this is 
no contract for procuring the marriage. She often declared, 
that whenever ſhe did marry, ſhe would provide for the 
maintenance of Gibſan on account of her friendſhip for her, 
It is not a clandeſtine private tranſaction, without knoy. 
ledge of the perſon to be procured. Huſband and wife both 
join; ſo that no injury can be to a perſon conuſant, a con- 
tracting party, privy to the whole. There is no evidence 
of a treaty with Gihhſan that the money ſhould be advanced, 
or that there ſhould be the marriage; nor that it was carried 
on with her privity or — to influence her miſtreſs. 
The queſtion here is different from that in other caſes, par- 
- ticularly Hall v. Potter, where the fact was admitted, but 
the conſequence denied: here G:b/on allows the principle, if 
this is a marriage-brokage bond, but diſputes the faQ; 
which is the ſingle queſtion, and depends on the evidence 
of both ſides. Here is ſufficient to ſhew whence the grant 
took its riſe, and that it was fair and juſtifiable, It ſhould 
be proved, that this influence was acquired unduly ; or ſo 
uſed, when acquired : whereas there is no evidence of any 
communication between Cole and Gibſon to do any ſuch ot- 
fice, as the cquity of this bill is founded on. In all in- 
ſtances of marriage-brokage it is a proviſion by the party 
purchaſing or giving the bribe ; and never ſo deemed, wherc 


done above board, and with privity of the perſon; who, it 


the had been ſold, would not have been made party to the 
contract, being of an age to be ſenſible of ſuch perfidy, 
which would rather have enraged her againſt the perſon pro- 
curing it. Beſides Cale has releaſed to Gibſon. 

Lord Chancelbr. To be ſure this Court has been extremely 
jealous of any contract of this kind made with a guardian 
or ſervant, eſpecially with ſervants in reſpect of the mar. 
riage of perſons over whom they have an influence ; (and 
has been juſtly ſo; nothing tending more to introduce 
improper matches) and by rules eſtabliſhed, not regarding 
whether the match is proper or no, if brought about by 2 
5 . 2 | | marriage 
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marriage-brokage eontract, ſets it aſide; not for the ſake of 
the particular inſtance or the perſon, but of the public, and 
that marriages may be on a proper foundation : therefore 
though a proper match, as it was in Hall and Potter, yet 
for the ſake of the miſchief that would be introduced, and to 
prevent that influence which ſervants more eſpecially would 
gain over young ladies, the Court ſets it aſide : and if 
that was the nature of the contract, I do not know that 
ſubſequent coufirmations have been permitted to ſtand in 
the way of the relief ſought. I will not ſay, there may not be 
ſuch a confirmation or releaſe given, as may releaſe the re- 
medy of the party; for it is hard to ſay that in a Court of 
equity, a man having a right to action or ſuit to be relieved in 
equity, and knowing the whole of the caſe, may not re- 
leaſe that, on whatever conſideration it ariſes, ſo far as 
regards himſelf : but it muſt be applied to that particular 
caſe, doing it with his eyes open, and knowing the eir- 
-cumſtances, Nothing is — ſhewn in this cafe to 
releaſe and diſcharge that relief Ce might have on the 
ground of the marriage-brokage contract: there is no re- 
cital or collateral evidence that it was applied, or intended 
to be applied, to any right to action or ſuit Ce might have 
to be relieved againſt this contract: and it now appears 
by Gihhan's own ſhewing, on a plea put in to a bill, call- 
ing her to account for 4 money received, that ſhe pleaded 
the releaſe only to that particular relief ſought by the bill, 
that prayed an account, not as to the relief againſt this 
contract and grant of this annuity; and is therefore to 
be reltrained, as Gibſon herſelf has reſtrained it; it being 
common in equity to reſtrain a general releaſe, to what 
was under conſideration at the time of giving it: fo that 
this releaſe muſt be laid out of thecaſe. Nor will the annuity's 
being granted after the marriage alter the caſe ; for in that 
great authority in Lord Cventry's time of Arundel v. Treuilian, 
the bond for performance was given after marriage ; the 
huſband having his hands free: yet the Court even ſo long 
ago did not ſuffer it to prevail. In theſe caſes therefore 
ſuch a fort of confirmation or ſubſequent acts have not 
been eonſidered: nor in other caſes where there is remedy 
on like grounds; as in private, clandeſtine agreements in 
contradiction of the public marriage agreement; as by huſ- 
band to return part of- his wite's fortune without the 
privity of his own relations; for unleſs ſomething re- 
leaſed or barred his action, the Court will never tuffer- 
luch ſubſequent acts to bar it. But notwithſtanding all 
this be true, and the rule of the Court is ſo, yet un- 

| | doubtedly 
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though that is a pretty odd tranſaction to agree 3 


the conſequence of Mr. Smith's of 15A ſettling to the ſe- 


— 
— — = cat 4 1 


her miſtreſs. Why did ſhe not direct the letters to be for 


r 
— 4 


and it appears, this ſervant had gaine 


doubtedly a huſband or wife, or both together, may with 
the privity of each other at the time of the marriage, 
agree to give a ſum of money or an anndity by way of fe. 
ward to an old ſervant for ſervices performed; which when 
done with their eyes open by both, free from any impu. 
tation or contract in reſpect of the marriage to be ad, but 
barely from the motive of gratitude or generoſity, the 
Court will not interpoſe to ſet it afide. The caſes of 
marriage-brokage bonds have been generally, where granted 
by one of the contracting parties without privity of the 
other ; but if both agree to give on the marriage, noim. 

ſition can be preſumed on one more than the other: 


articles on the marriage to do ſo. But where the Court 
does not interpoſe on the motive of gratitude for ſervices 

rformed hefore and long attendance, the Court is to 
bok very narrowly into it to ſee that hat is the real 
conſideration ; for as it is a pretence eaſy to be made, and 
has been often, the Court is to ſee that it is clear of mar- 
riage-brokage, and that one conſideration does not ſtand in 
place of the other. Laying all the evidence out of the 
caſe relating to the marriage-brokage, I do not like the 
tranſaction on the grant of the annuity itſelf ; which is 
the very firſt clauſe in the articles, and the only part 
thereof not ſubject to power or revocation ; which is 2 
very ſtrange tranſaction; for though the power is in the 
wife herſelf, ſhe is in a very different ſituation after mar- 
riage, as her huſband may prevail over her by good or ill 
uſage ; ſo that there is not a more uncertain or precarious 
way of ſettling an eſtate than by leaving the wite's ſepa- 
rate eſtate in her own power after marriage ; which was 


parate uſe of his two daughters. Mr. Allen, the other party fl 
to the articles, has not executed them: nor is there evi- p 
dence that he knew any thing of the matter. This annu- 
ity is provided by this deed. for a ſervant, who, it is 
ſtrongly proved, had gained a very great influence over 


brought to the guardian, who was then in the ſame houſe? 
She ought to have done it. If this had been done by 3 
guardian on marriage of his ward under age, though he 
had not made himſelf party to the articles, but they 
were prepared with his privity, and one of the provilions 
therein was for 1ool. annuity to take place in that mar- 


riage, I would without any A have — it = « 
as much autho 
Y | 15 
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2s a guardian. Abſtracted therefore from the marriage- 
brokage it is not to be countenanced, unleſs ſupported by 
detter proof of the intent of both parties to make ſome 
proviſion for her. But how is this connected with any 

cement, that can be called a marriage-brokage agree- 
ment? That depends on the evidence; which is not 
clear, but liable to an uncertainty ; yet it is under very 
great ſuſpicion, as it now ſtands before me. It appears, 
that it was the brother of Gihſan who introduced Mr. Ben- 
net to this lady: it was opened, that the bond was on 
conſideration to pay Ioool. on the marriage; but is not 
roved : and it muſt be taken, that the cancelled bond is 
in C:le's cuſtody. But how does it ſtand on Grbſon's an- 
ſwer? Her not remembering the conſideration induces 
a ſuſpicion; for it is impoſſible that Gib/on, who 
had nothing, could have forgot the conſideration of giving. 
her 1000l. If the bond was given, as Cule Aays, to pay 
1000], on the marriage, and when the annuity was made 
ſecure, the bond was given up; it would-be very ſtrong 
evidence of this being a marriage-brokage bond; as 
being given for the marriage, and afterward the annuit 
is granted on the bond's being given up; which will tack. 
them both together. But if the tranſaction ſhould appear 
to ſtand clear of corrupt eg eg in reſpect of the 
marriage, and that the grant of the annuity proceeded 
trom the generoſity of the miſtreſs, and with common con- 
ſent, and that the bond was given to ſecure the annu- 
ty, becauſe the miſtreſs was under age, that may be 
another conſideration. There is ſtrong proof of the ge- 
neral influence, which may be gained by proper ſervices, 
and made proper or improper uſe of. G:hſon conceals 
the conſideration of the bond; and ſo does Cle; it is 
proper therefore to be inquired into, to fee what was the 
conſideration of the bond; which mult be tried. 

[ will therefore direct three iſſues: 1. Whether the bond 
was executed in conſideration of, or as a reward for Gib- 
ſm's procuring or aſſiſting Cole in his marriage, or on 
any other, and what conſideration. 2. Whether the 1000]. 
was thereby male payable at or on the marriage, or any 
pther and what time. 3. Whether the annuity was 
granted in conlideration of the bond, or procuring or aſſiſt- 
ing Cle in his marriage, or for any other and what con- 
lderation, But if the jury ſhould find any other con- 
fideration for the bond or annuity, or any time for pay- 
ment, let it be indorſed. Cole v. Gibſon, 1 Veſey's Reports, 


$93, 1750, 
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And ſo obnoxious in the eye of equity are theſe engage. 
ments, that even where a third perſon is materially in- 
jured by depending upon a ſecurity founded on the conſider. 
ation of procuring a match, ſuch ſecurity will notyith. 
ſtanding be ſet aſide; as where 
A note for payment of ſo much money was given to x 
maid-ſervant, in conſideration of the endeavours ſhe wa 
to uſe for the procuring ſuch a match. The maid ſervant 
marries one that knew nothing of the conſideration of the 
note, but was induced to marry her upon account of the 
money he thought her intitled to by the note: ſo that he 
might be looked upon as a 43 for a valuable con- 
fideration, without notice of the reaſon for which this 
note was given, and yet the note was ſet aſide. Gold. 
ſmith v. Bunning, cited in Turton and Benſon, 10 Modern Re. 


ports, 448. 


In the eaſe of Smith v. Bruning, 2 Vernon's Reports, 392, 
A. D. 1792. The Court of equity in a caſe of this kind 
went ſtill further, for it not only decrecd a bond for tie 
procurement of a match to be delivered up, but alſo de- 

2 a gratuity of fifty guineas actually paid to be re- 

unded. 5 


And ſo jealous is the law with reſpect to this freedom of 
choice, that if a perſon enters into an obligation to marry a 
particular perſon, equity will give relief, as where 

Key filed her bill to be relieved from the payment of a 
bond drawn in common form, for payment of a ſum of 
money ; but it was proved to be made on an agreement 
that Key ſhould either marry her ſervant; or ſhould, by way 
of forfeiture, pay Bradſhaw the ſum of money mentioned in 
the condition of the bond. | 8 

The Court decreed this bond on debate to be delivered 
up to be cancelled, it being contrary to the nature and 
defign of marriage, which ought to proceed from a free 
choice, and not from any compulſion, Key v. Bradſhaw, 
2 Vernon's Reports, 102. 1689. 4 
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Of Purchaſing the Conſeri of Parents or Guardians (0 
nk Marriage. 8 ; 


AS the Courts of equity have thus taken care to prevent 
the evil conſequence of bargains to procure marriages by 


reſcinding them, ſo they are equally careful to ſave a pet 
| REY ro 
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| from thoſe contracts which he might be tempted to enter 
into with thoſe who have the power of giving or with. 
holding their conſent to marriage. All contracts therefore 
for the purpoſe of obtaining the conſent of parents or 
guardians will be reſcinded on application to the Court of 
Chancery. | RN ts e 


Favler the father told the ſon, he would not give his con- 
ſent to his marriage with Haan's daughter, except he would 
enter into a bond to pay him ſuch a ſum of money, as he 
aid, he wanted for a proviſion for his y children; 
upon which the ſon, rather than the match ſhould go off, 
gave his bond for the ſum required: but after the marri 
he was relieved by Chancery from the payment of it. Shan 
v. Fowler. 10 Mod. Rep. 348. 


This ſubject is connected with the next head, under 
which more will be faid of it. 


of Fraud and Impoſition reſpelling Marriage Portions 
3 and Fortunes. | 


UNDER this head we will firſt notice the caſe of a Woe 
man attempting to deceive an intended huſband. 9 


Where a woman previous to her marriage, ſettles her 
eſtate in ſuch a manner as to deprive her intended huſ- 
band of all power over it, and without his knowledge, 
it is ſuch a contract as a Court of equity will reſeind, as 
being in derogatien of the rights of marriage. 


Lady Dayrille before her marriage, without Mr..Corletons 
{her intended huſband) privity, had conveyed her eſtate, 
of good value, to the Earl of Dorſet, Millington and others, 
and their heirs. in truſt, that they ſhould permit ſuch -perſon 
and perſons, to receive the rents and profits, and diſpoſe there- 
of, as ſhe, whether covert or ſole, ſhould appoint. Cura 
the huſband, on diſcovering this after the marriage, filed 
his bill in Chancery to avoid that conveyance, being in 
derogation of the rights of marriage, and without the 
huſband's privity-;z and the lady being.crazed.in her under- 
landing, endeavoured to run away from her huſband, and 
lrred up her creditors to ſue him. 

For the huſband it was inſiſted, that the deed bei 
made without his privity, was in derogation of the rights 6 
marriage, and therefore ought to be ſet aſide, 1 


—— 
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the caſe of Sir //illiam Howard for that purpoſe, aud the 
0 


| Huſband, being to have power to act as a feme ſole, ny. 


ee ee OI — — r oat w_—_S_ 
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Curleton ſhould have the poſſeſſion of the eſtate againſt 


afide. | 


conſcience, before ſhe put herſelf under the power of 2 
ſecond huſband, provide for the children ſhe had by the 


Hunt v. Matthews, 1 Vernon's Reports, 408. 1686. 


"deceive her intended huſband, with reſpect to her fortune, 


not be liable to the 1 of this bond, as he is by 
-law to the payment of al 
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caſe of Edmonds againſt Dennington about four years fine; 
where a woman on agreement before marriage with her 


withſtanding that: marriage, and the huſband dying, and 
marrying again, the ſecond huſband not being privy to the 
ſettlement on the firſt marriage; it was decreed, that the 
ſecond huſband ſhould not be bound by that ſettlement on 
the former marriage. $15: 8 ger 
The Lord Chancellor in this caſe decreed that the pu 
t 


conveyance of the lands to the ſix clerks, that it might 
ſubject to the order of the Court. Carleton Eſq. v. 
Dorſet and others. 2 Vernon's Reports, 17. 1686. 


Earl Dorſet and Millington, &c. and that they ſhould make: 
Earl of 


But a widow before her ſecond marriage may make ſuch 
ee ſettlement, in behalf of her children, by a former 
uſband, without the intended huſband's privity. 

Thus a widow before ſhe married Matthews, her ſecond 
huſband, aſſigned over the greateſt part of her eſtate, to 
the value of 8ool. to truſtees, as a proviſion for her chil. 
dren, by her firſt huſband. Matthews after his marriage, 


having got this deed into his poſſeſſion, ſuppreſſed it. 
I he truſtees for the children applied to Chaneery, and 


upon hearing that it was inſiſted for Matthews, that this 


deed made by the widow, a little before her marriage 
with Matthews, was fraudulent, and done with a deſign to 


cheat her huſband, and ought not therefore to be coun- 
tenanced in equity; and cited the caſe of Sir Philip Hard 
and Baker, where an aſſignment made by the widow be- 
fore her marrying a ſecond huſband was by decree ſet 


But the Court thought, that a widow might, with a goo 


firſt ; and the deed being ſuppreſſed by Matthews, by which 
the particulars and value of the eſtate might appear, de- 
ceeed him to pay the 8ool. without directing any account. 


Where a woman previous to her marriage, in order io 


borrows money and gives her bond for it : the huſband will 


her debts, previous to marriag* 
| | beeault 
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becauſe it is a fraud on marriage, neither would ſhe her- 
{elf be liable to the payment of this bond in eaſe ſhe ſur- 
vives her huſband, as ſhe would be to ſuch of her debts as 


are not recovered - from the huſband during his life; be- 
cauſe that which was once a fraud will always be ſo. 
When a marriage was treating between one Gringer and 
the ſiſter of William Pitman, the woman not having ſo great 
a portion as the man inſiſted upon, ſhe prevails with her 


© brother Pitman to let her have 160l. to make up her portion, 


and gave him bond for an eee, of it; and thereupon the 
narriage was completed: 

nothing of the bond, died without iſſue, and the wife ſur- 
vived him, and afterwards died, having made her will, and 


Gale executor. William Pitman the brother dies, and makes 


the defendant Lindo his executor, who put the bond in ſuit 
againſt Gale, as executor of the widow, to recover back the 
i601. and thereupon he brings in his bill to be relieved. 


For Lindo it was inſiſted; that although this might be a a 
fraud, as againſt the huſband or any iflue of his, who 


were to have the benefit of the marriage agreement; yet 
the huſband being dead, and there being no iſſue, this 
bond is good againſt the woman herfelf, and by conſequence 
againſt her executor, there being no creditors in the cale, 
nor any deficiency of effects. | | 


Lord Chancellur. You admit the huſband might have 
been relieved on a bill brought by him and his wife ; that 
which was once a fraud, always will be ſo; and the accident 


of the woman's ſurviving the huſband will not better the 
Caſe, Decreed the bond to be delivered up, and a perpe- 
tual injunction againſt it. Gale v. Lindo, 1 Vernon's Reports, 
475. 1687, | | | 6. 


From theſe impoſitions attempted by an intended wife, 


d we will now proceed to thoſe in general which. concern the 
4 fortunes, portions, or circumſtances of parties, to marriage: 
0 on this ſubject we may obſerve, that all private agreements 
h in fraud of marriage ſettlements will be ſet aſide on appliea· 
N on to the Court of Chancery. ; | FC 54 


It was laid down as a rule in equity by Lord Chancellor 
Cuper, That where a parent is treating for a ſon's mar- 
nage, and the fon gives a bond without the parent's pri- 
vity, to refund part of the woman's portion, it is void. 
Kemp v. Coleman, Salk. 156. 1707. As in the following 
cale, where a young man was to receive goool. portion 


and the huſband, who knew. 


with 


* * 
* * * 
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with the lady he was about to marry, privately gi 
bond to her: father to refund 10001, At 3 4 ſeven 
years, ſueh a bond will be ſet aſide in a Court of Equity, 


The plaintiff Turtan being a. young man, in 1710 made 
his addreſſes to Miſs NN his mother and A 
coneerned in tranſacting it for him, and on the 29th of Ju, 
1710, marriage articles were executed, whereby Miſs Ben. 
ſon's father was to give with her 3000l. as a portion, and 
Mrs. Turton was to part with Zool. per annum out of her 
jointure, to make a ſettlement on the marriage: but ſecret. 
ly, without the privity of the mother or uncle, the plaintiff 
Turton gave bond to refund 1000l. part of the portion, te 
Miſs Benſon's father at the end of ſeven years; and ſoon 
after the marriage took effect, In 1713 Miſs Benſm's 
father depofited this bond in the hands of Sir Theodore Fanſſen 
as a ſecurity for a debt, but made no actual aſſignment. In 
1714 the father died, and his widow the defendant took out 
adminiſtration; but his debts being beyond the value of his 
eſtate, the creditors came to an agreement among themſelves 
and with her, whereby Sir Theadores whole debt was to be 

id, and all Benſon's effects to be turned into money, and 
divided equally amongſt the reſt of the creditors. During 
this tranſaction one of the chief creditors acquainted the 
plaintiff with their deſigns, and that his bond was to be 

ed to them, who anſwered, that if Mrs. Benſon was 
to have the benefit of it, he would never pay it, but if 
were, he would not diſpute it with them. In this 
condition the bond ſtood in 1715, when the plaintiff brought 
his bill againſt the adminiſtratrix to have it delivered up. 
When that cauſe was at hearing, the creditprs bring a bill 
againſt the plaintiff and adminiſtratr to diſcover colluſion, 
Both cauſes came on before the Maſter of the Rolls, who 
deerced for Mr. Turton, and now they come by appeal before he 


the Chancellor. | 7 5 = 5 
The queſtions were, whether this bond was void in its Ou 
iginal creation; and if ſo, whether it has not been fince 

[ 


made good by ſome ſubſequent matter, either by its being 
transferred for ſome valuable conſideration, or by the pro- 8 
miſe of the plaintiff not to diſpute it. : 1 
As to the firſt, it was fail by the council for the plaintiff, 
that it was a ſort of firſt principle, and ſettled rule in this 
court, to make void all contracts of this nature, whereby 
marriage articles, ſettled by the conſent of all parties con- 
cerned, are any ways defeated by the private agreements 
{ame of them. And ſeveral cates were cited, to m—__ 
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this rule; Salk. 156, where it was laid down as a rule, that 
where a ſon, without the privity of the father, or parent 
treating the mateh, gives bond to refund part of the por- 
tion, it is void, ibid. 158. Mer ay 

Sir R. Raymond cited Redman v. Redman in 1685, in this. 
Court, where on a treaty of marriage. the friends of the 
1ady inſiſted on the huſband's diſcharging all his debts before 
the marriage. There was one bond which his brother 
greed to pay for him, but underhand with the privity of 
the lady, who was afraid of loſing the match, took a 
counter ſecurity of the huſband, and the marriage took 
effect. Afterwards the brother paid the money on the bond, 
the huſband died, and he ſued the counter ſecurity againſt 
the widow, who had taken adminiſtration, - She brought: 
her bill, and though privy to the fraud, was relieved z; 
becauſe it was done originally to defeat a marriage agree- 
ment, 5 | | 8 

So in the caſe of Gale v. Lindo. On a treaty of marriage, 
the fortune of the young woman not being ſufficient for 
the huſband, ſhe prevails on her brother to make up the 
deficiency by a bond of his ; but n agrees with him, 
tat no uſe ſhould be made of it. They were married 
xcordingly ; and the huſband dying, ſhe took out admini- 
tration, and put the bond in ſuit : the brother ſues here: - 
* relief, but denied becauſe the agreement was fraudy-- 
ME 2 . . 

Mr. Vernon quoted the following caſes to the ſame pur- : 
ple; Lamiey v. Hamond, Mich. 1714, a mother for the 
alvancement of her ſon in marriage agreed to part with her: 
jinture ; the ſon at the ſame time had a leaſehold eſtate of 
us own, which he privately contracted to aſſign over to her 
n conſideration of what ſhe was to ſettle upon him; after 
the marriage the ſon died, and his repreſentative recovered 
lis leaſehold eſtate out of her hand by a deeree of this 
Court, becauſe there was no mention made of that aſſign- 
ent on the marriage treaty, — 1285 

Peytin v. Bladwell, March 9, 1694. Mr, Bladwell on the 
marriage of his nephew Jelverton Peyton with the daughter 
a dir 7:hn Roberts, agreed to ſettlè an eſtate of 2001. per 
um on them for a jointure, and after his death to ſettle: 
further eſtate of 100l. per annum on him and his heirs... 
iter the marriage, it was diſcovered, that there was a 
mate agreement between him and his nephew, that he 
bould demiſe the firſt eſtate back again to Bladwell at 150l, 
anum rent; and as to the reverſionary eſtate, that he 
wuld releaſe that, and ſuch demiſe and relcaſe were exe, 
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cuted accordingly : after the nephew's death, his wife and 
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Sir John Roberts ſue in this court to ſet aſide this private 
agreement, and had. a decree, whereby Bludwell was to 
aceount for the profits of the eſtate in poſſeſſion at the rate of 
200l. per annum from the time of the demiſe, and to ſettle 
the other eſtate of xool. per amum on the heirs of Pom, 
to commence after his own death.  _ | 

Sloan v. Fewer. On the marriage of | Fowler's ſon with 
S$lan's daughter, Fawler by articles was to make a ſettle. 
ment, and to have the portion to himſelf ;. but he told his 
ſon the portion was not ſufficient to pay younger children's 
fortunes, and ſo got a bond from his ſon for a ſum of money 
beyond the wife's fortune : this bond came afterwards into 
the Court of Chancery, and was ſet afide, becauſe it was 
taken without the privity of the wife's relations. 

The ſecond queſtion, whether the creditors as purchaſers 
of this bond for a valuable conſideration, are not in a better 
condition than Benſon, was argued at length. 

Lord Chancellor. Theſe private agreements, contrary to 
prom tranſactions, have always been diſcouraged by this 

ourt, even where the parties have come to be eaſed againſt 
their own agreement. And this is fo far from diſtinguithing 
the preſent caſe from others, that it is a circumſtance of all 
the caſes that have been cited, and indeed cannot be other- 
wiſe, ſince the ſettlements againſt which theſe private con- 
tracts are made, are always tor the benefit of the parties to ] 
the marriage, The impoſition which the Court provides 
againſt is not upon the perſon that marries, but on thoſe 
that are concerned in contracting for him; and I think this 
Caſe as great a fraud as any that have been mentioned. 

The next conſideration is, whether the creditors have a 
better caſe of it than Benſon. And firit it is elear, that any 
aſſignment of Benſon could not have mended it; that would 
be to deſtroy all the power and care of this Court in cafes dl 
this nature at once; for it is then but to aſſign over, ani 
nothing can reach it. But he cannot properly aflign a bond 
nor the penalty of it: the ſenſe and meaning of ſuch afiyn- 


ment is, that the aſſignee ſhall have all the benefit, which cont 
the aſſignor would have of it, in equity. Suppoſe a perſon lords 
aſſigns a bond that is paid, can the ailignee take advantae the 
of that bond? But indeed in this caſe here is no aſſignmenſſi t th 
nor any thing like it. | bol. 

But in the next place, though the party doing the frauc 1728 


cannot make the bond better; it is another conſiderati0 
whether the party injured cannot amend it. And I thiok 
he may as far as the conſideration of it goes; for the * 


* 
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is not abſolutely void ; and though the mother is the perſon. 
injured, yet if the ſon independent of the marriage will 
. give a new bond for it. I think it wil ſtand 

againſt him. But there is nothing of that naue in 
the preſent caſe 1 there is no aſſignment to the ereditors. 
The compoſition and agreement amongſt the creditors. is 
beneficial to them, without any conſideration of this bund. 


The plaintiff's promiſe infiſted on was without any conſide- 


ration at all: it does not appear that it induced the agree- 
ment, or any thing was done on it, but what would hey | 
been done without it. Creditors are indeed -intitled -to 
favour, but it is only with regard to the debtor's eſtate, 
and not other people's. I think the decree of the Maſter 
of the rolls is right, and ought to be affirmed, and a perpe- 
tual injunction go as to the bond. FO 

From whence it appears that any private agreement in 
fraud of marriage ſettlements, are invalid and may be ſet 
afide by application to the Court of Chancery. Turten 
againſt * . Chancery, 1 Strange s Reports, 240. IM. T. 6 
Ge, I. A. D. 1719. | | | 


On a treaty of marriage between. Lord Arbuthnat, then a 
minor, and the daughter of Marriſſon, it was agreed that 
Mirriſm ſhould pay 30, ooo marks as a portion for his 


daughter, and a ſettlement was agreed to be made by Lora 


Arbuihnot and his friends in confideration of that fortune. 
The night before the execution of the articles, Morrifſon 
prevailed on Lord Arbuthnot privately to. fign a writing, 
purporting, that the real agreement was for 40,000 marks 
only, and that Morriſſan had agreed to the contract for 
50,000, upon the expreſs granting of this private obliga- 
tion, by which Lord Arbuthnot bound himſelf to releaſe 


 Mirriſmm from 10,000 marks, part of the 50,000. When 


Lord Arbuthnat came of age, he brought his action to have 
this obligation reduced on two grounds: 1ſt. That it was 
granted by him whilſt a minor, without the conſent of his 
guardians, 2. That it was contra fidem tabularum nuptialium, 
to elicit ſuch a writing clandeſtinely, contrary to a ſolemn 
contract entered into in the preſence of his friends. The 
lords of ſeſſion ſuſtained the reaſon of reduction, and held 
the obligation null. Againſt their decree Morriſſin appealed 

io the houſe of lords, where the decree was afurmed, with 


cok Morriſſan v. Arbuthnot, 1 Br aun's Repor Is, 548, 


Mr 8. 
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' Mrs, Lamlee à widow, having a jointure and legacy frm 
her deceaſed huſband, agreed to give them up on the mar. 
riage of Lumlee her ſon, and joined in the ſettlement, in 

conſideration of which 151. a year was ſecured upon her 
by the ſettlement. The day however previous to the ſettle. 
ment ſhe privately got a ſecurity from her ſon for 10]. a 

year more. Her ſon died, and Mrs. Lamlee proceeded by ac. 
tion at law againſt the wife as the adminiſtratrix of her hu. 
band, for the payment of this fol. a year out of his effedh, 
On which ſhe applied to Chancery to be relieved againſt 
that action; inſiſting that the mother was guilty of a fraud 
in making this private agreement with her fon to have 10l, 
per ann. over and above the 151. per ann. mentioned inthe 
marriage ſettlement. And it was decreed for the ſon's 
widow. Several caſes were cited, from which precedents 
Vernon obſerves it may be collected, that that which is the 
open and public treaty and agreement upon marriage, ſhall 
not be leflened, or any ways infringed by any private treaty 
or agreement. Lamlee v. Hannan and others, 2 Vern; 


Reports, 499, 1705. 


Where a man j uſt previous to | marriage binds himſelf to 
releaſe his wife's guardian of all accounts, the Court of 
Chancery will releaſe him of this obligation. | 


Duke Hamilt:n married the daughter and heireſs of the 
Lord Gerrard, and the articles of marriage were agreed on 
with great deliberation, one of which was, that duke Hani 
fon ſhould within two days after the marriage, for the 
peace of the family, — the Lady Gerrard (being the 
mother and guardian of the young lady) all accounts of the 
profits in arrear of the eſtate; it being inſiſted upon by 
the mother at that time, and admitted by the duke, that 
the charges of the education of the young lady, and tix 
Intereſt paid by the mother upon a mortgage of a good patt 
of the eſtate, which had been diſcharged by her as guar- 
dian, would come to as much as the deere of the eſtate. 
In the marriage articles the duke bound himſelf in ile 
penalty of 10,0001. to the Lady Gerrard, for giving the 
releaſe within the ſaid ſpace of two days after the marriage. 

Duke Hamilton was ſued upon theſe articles at law, an 
now brought his bill in equity to be relieved againſt them, 
and for an account of the meine profits in arrear. 

Firſt, It was argued for the defendant, who was executit 
to Lady Gerrard, that here was no ſurpriſe or miſrepreſents- 


tion, but a very ſolemn agreement, and which tended N - 


— 
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peace of the family. Secondly, That if the duke had, after + 


the marriage, om ſuch. releaſe, equity would not have 
_ relieved againſt it; and for the ſame reaſon it ought not to 
relieve againſt a covenant for the giving ſuch releaſe. Third 

, that i agreements (though upon good conſideration and 
deliberation) could not be made, it might turn to the diſad- 
vantage of the infants, for then no guardian could be 
ſecure from ſuits, which would end in difcouraging all trea- 
ties of marriage on behalf of thoſe that were' in wardſhip 
to them. e ES 

But, Lord Chancellor ſaid, that admitting there was no 
ſurpriſe in gaining of this covenant from Duke Hamilton, 
as there ſeemed to be none) it being agreed upon after great 
deliberation, and advice of counſel on both ſides : | 

And admitting there had been no concealment of the mat- 
ter to be accounted for, (though in this caſe the particulars 
of what was to be releaſed did not ſo fully appear as they 
might and ought to have done): | | 

Yet this covenant to make ſuch releaſe ought to be ſet 
aſide, as it ſeemed to be extorted from the duke by one who 
had a power over the young lady courted by him ; by one 
who had a power over her, as her parent ; which ought not 
to have been made uſe of in this manner. 

That it was as if the mother ſhould ſay, you ſhall not 
have my daughter, unleſs you will releaſe all accounts. 

That this agreement was within the fame reaſon as a 
marriage-hrokage agreement, which had been fo often con- 


4 


demned in equity. | £2 
A bond to give money if ſuch a marriage could be ob- 
tained, was il! ; and, : : ; | 
By the ſame rcaſon, a bond to forgive a ſum of money 
mult be ill alſo. . 1 reel 
That the caſe of a mother or guardian inſiſting upon gain 
for conſenting to a marriage, muſt be a much more frequent 
miſchief, and in all probability oftener happen than an 
agreement of this nature with a third perſon. | 
That it was moſt natural in this caſe to treat with the 
guardian ; and to tolcrate ſuch an agreement, would be 
paving a way to guardians to ſell infants under their ward- 
hip; and the greater the fortune was, the greater would be 
the temptation to treat in this manner with the guardian, in 
order to ſuch a marriage. | | 
And though ſuch releaſe, had it been given after marriage, 
by the huthand, of all accounts to the guardian, might be 
good; it would be, becauſe if ſuch releaſe were given after 
marriage, it muſt be preſumed to be given freely; whereas 
luis could not be ſuppoſed to be made freely, in regard the 
5 4 | duke 


duke might reaſonably apprehend, he muſt have loft the 
e | | 
the heir is under the awe of the parent in ſuch caſe, and not 
ſuppoſed” to act freely: for which reaſon a Court of equi 
re 


r and tending to defeat the marriage- agreement, will 


1676 Sir — treated a marriage for him with the niece of 


_ , greater eſtate by his will, 


young lady, if he had refuſed. Wo | 
hat this was within the common caſe of equity's re- 
lieving an heir againſt any private agreement with his father, 
; the marriage of the heir; as where the father cove- 
nants to ſettle an eſtate upon the marriage, and the heir 
privately agrees to pay back ſo much out of it to the father; 


jeves againſt all ſuch private agreements. . And therefore 
relief ſhall be given in this caſe. Duke Hamilton and his 
Wife againſt Lord Mohun. Chancery, 1 Peere Williams's Ry, 
118. 1710. : 


And even after the ſcttlement and ſolemnization of the 
marriage, any ſubſequent agreements procured by improper 


be reſeinded in equity. 


Sir John Bladwell being executor of Peyton's mother, and 
having purchaſed an eſtate which belonged to Peyton's mo- 
ther, he promiſed that he would not only ſettle this eftate 
on Peyten, but alſo other lands of 3ool. a year, if a conve- 
nient match could be found for Peyten. Accordingly in 


Sir Jahn Roberts, and Denham and Sir John Roberts agreed 
to give his niece 2500]. portion, to be laid out in lands after 
his death, and that Zladwel! ſhould ſettle lands of the value 
of gool. a year (whereof 2ool. per annum ſhould be ſettled for 
the jointure of the niece) and that he would alſo ſettle other 
lands of the value of 100l. er annum on himſelf for life, re- 
mainder to Peyton and his heirs. | | 
Sir Fohn Roberts accordingly entered into a bond to pay x 
'2500l. after his and his wife's death for the marriage-portion, | 
and Bladwell conveyed lands which in the conveyance were 


faid to be 3ool. a year. And as to 200ol. a year thereof, the h 
fame were limited for the jointure of the wife of Peyton, re- a 
mainder to the heirs male of their two bodies, remainder N 
to Peyton in tail, remainder to him in fee. And as to the 
reſidue to Peyton in tail, remainder to him in fee, h 
Bladiuell thereby covenanted, that the jointure lands were - 
. 2ool. a year; and that within two years then next, he would 10 
ſettle other lands of 100l. a year, and worth 1700l. to the : 
uſe of himſelf for life, remainder to Peyton and his heirs. 15 
Alfter the marriage, Sir John Bladwell prevailed on Fg. "7 


ton, wh on . promiſes of leaving him 2 
Ater eſtate by his will, than he had agreed to agon 
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vpon him, and by other inſinuations to execute a writing, 
whereby Sir John Bladwell was ta receive the profits of the 
whole eſtate, allowing Poten- only 1201. a year, and to 
aſſign over to him Koberts's bond, and alſo to releaſe 
or diſcharge the agreement for the ſettling the 100l. per 
annum on him and his heirs after the death of Bladiuelilil. 
Sir John Bladruell died, and Vin. Bladwell was his heir and 
executor, againſt whom Peyton and his wife, Sir Jahn Roberts. 
and Nathaniel Denham now file their bill to be relieved againſt 
theſe agreements, which had. been extorted from Peyton, 
and to have the jointure made good, the lands fettled for 
the jointure by Sir Jahn Bludwell not being of the value of 
200l. a year. a | 208 
After long debate the Lord Keeper decreed, That the de- 
ſendant Bladwell, notwithſtanding the agreement with Peyton, 
ſhould account for all the profits of the eſtate, which Sir 
John Blaquell had been in poſſeſſion of under that agree- 
ment, over and above the 1201. per annum and the Maſter 
was to ſee what was the value of the jointure land at the 
time of the ſettlement : and the defendant Bladwet! was de- 
greed to make good ſo much as the jointure lands fell 
ſhort of 200l. per annum at the time of the ſettlement made. 
And Sir Jm Bladwell having devifed ſome lands by his will 
to Pey/on, the defendant was decreed to make up thoſe lands 
lool. a year, and to ſettle them on Peyton and his heirs, ac- 
cording to the marriage agreement. 375 e 
And although it had been ſtrongly inſiſted by Blad- 
well's counſel, that the agreement being to ſettle tool. per 
amm on PHeyton and his heirs, hE had power to relcaſe 
and diſcharge that agreement, and there was no benefit 
thereby intended to the wife or ifſue of that marriage: 
and in cafe the ſettlement had been actually made, it had 
deen in Peyton's power to have ſold, or given away thoſe 
lands: the ſettlement being to be made to him and his 
heirs after the death of Sir 2 Bladibell, and therefore he 
might well releaſe the agreement, as to that 100l. per mum, 
and no one could be ſaid to be injured by it, no more than 
if he had deviſed away or fold thoſe lands. e 
Yet the Court declared its deteſtation of ſuch under- 
hand agreements ; and that it was a deceit and fraud as 
to Sir FO Roberts, who was drawn in to give a great por- 
non with his niece, in expectation of a ſettlement ade- 


— 


quate to it, which by this means is to be fruſtrated: for- 


though Peyton could have diſpoſed of the lands which were 
0 have been ſettled on him and his heirs, yet that is 
requently done in many ſettlements, the father by that. 


eam being left at liberty to provide for his younger 1 Is | 
5 | chil 3 
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ſelves beſt: but ſtill the 


tthe father was to pay his ſon 10001]. 


g 1 ” : 
. * : 
44 * 1 , % * 5 —* ? K 
- * VL 7 5 22 Fr OO 
» © 8 + 94 * * 3 15 7.46 * *. 3 
= 1 * +4 „ 8 * 
. 0 — p 0 9 , 
q "4 
7 1 # 
« 9 2 
5 * . 


= 


jen, and. t reward, 


iſſue of the marriage; 
for which the portion was 


this underhand agreement 
ed, as to the 100l. per anmm. Peyton und Roberts au x 


*. TS, | v. Bladwe ell, 1 Vernon Reports, 240. 1648. e 


As all private ad uade hand agreements contrary tothe 
opin and public ſettlements on marriage may be ſet aſide in 
Chancery, yet if an underhand agreement on a ſubſequent 


marriage, tend to ſtrengthen the ſettlements made in a former 


marriage, it will not be ſet. aſide, for the former mar- 
rjage, being firſt in poitit of time, ought to have the prefer. 
ence. % 993 . 8 3 14 8 L 1 1 f 
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Juln Reberts the father ſettled a large part of his cſtat 


1 


on his ſon Dauii Nobis, on his marriage with Miß, 


Meller who had à portion of 400ol. the father reſerving to | 
Himſelf a power to charge on the eſtate ſo ſettled on his fong/ Wi 
a jointure of, 2001. a year on any wite that he the father 1 
might afterwards marry, but in caſe ſuch a charge be made, 


After this Roberts the father entered into a treaty of mar- 
riage with "Catharine Barker, who had a portion of ooo. 
and propoſed to charge the eſtate ſettled, on his ſon-with 
the 200l. a year, as a jointure for Caiharine: but the father 
not being able to pay the 1000l. as ſtipulated, the match, 
between him and Catharine was broken off; The ſon being 


informed of this, he agreed to releaſe his father from he | 
payment of the 1000l. and wrete ſeveral letters to him te tid 
that purpoſe: but ſoon after the ſon changed his mind and but 
inſiſted that if he releaſed this 110001. his father ſhould give. Wl def 
him a bond for the payment of it, ſoon after the marriage; Wl il 
which the father conſented to. Neither the wives or rela- all 
tions of either party had any knowledge of theſe;trandas- 1 
tions. After Roberts the father's marriage with Luut, Wil the 
the ſon ſued him on the bond for 1000l. the father applied rh 
to the Court of Chancery to be relieved from the payment 1 
of it as an underhand agreement in fraud of marriage. and 
On behalf of Jahn Rabertt the father, and Catharine his BW the + 
wife it was inſiſted, that it was plaip this bond for the be di 
10001. in queſtion, was obtained from the father without the WW preſe, 


ivity of Catharine his wife, or any of her relations; 
it ſeemed as plain, that neither Catharine nor ay ee 


\ 
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lations, would have conſented to the match, Had they: 
known of this underhand bond being given by the father too 
dis ſon; that whenever any of theſe underhand agree- 
ments on marriage came in judgment, the Court eonſtantiy 
declared an abhorrence of them, as being in fraud of the 
marriage, and generally tending to make the marriage un- 
bappy; and every thing which had, or ſeemed likely to 
have, thoſe effects, ought highly to be diſcourage.. 
That for this reaſon equity is careful that the open and 
public contract made upon the marriage ſhould take place, 
and will not ſuffer that to be infringed by any elandeſtine 
ind private agreement whatever; nay, ſo odious in a Court 
of equity are all ſecret and underhand dealings, as to in- 


title to relief even the huſband himſelf, though party to 


the fraud and conſenting to the agreement: but in this 


caſe, the bond given by the huſband for the payment of tne 
money, did in conſequence affect the wife: 10001} was a 


conſiderable ſum of money, for which, when the huſband: 
ſhould be called upon he muſt be diſabled thereby from 
maintaining his wife, at leaſt in as comfortable a manner as 
otherwiſe he might, and probably would have done. And 
therefore it was proper the wife ſhould be, as here ſne was, 
a co-plaintiff, in order to conteſt and ſet aſide the Bond. 
That it was true the bond in queſtion, was only for 
loool. but it might have been for 10, oool. and 1 en 
preſent bond for 1000l. were allowed to be good, by the 
ame reaſon a bond for 10,0001; had been good alſo, 
rhich muſt utterly have incapacitated- the father from 
maintaining his wife, who — in ſuch caſe have gone 
back to, and been a clog upon, her relations, although ſhe' 
brought ſo conſiderable a portion as ooo. 5 


& diſabled from the better en her, who in the 
caſe was not os to have | 
x 7 1 12 : . . n 
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children, and to reward them mioſt, that behave en 
ſelves beſt: but ſtill thaße is a ae — 
iſſue of the marriage; and it is part of the confideratign 
for which the portion was given, and. therefore declared 
this underhand agreement and xeleaſe to be fraudulent.. 
and ſet the fame aſide, and deereed the agreement to he: 
performed, as to the 100]. per annum. Peyton and Roberts ant 


_ ethers, v. Bludiuell, 1 Vernon's Reports, 240. 1648. 5 


As all private and underhand agreements contrary tothe 

_ and public ſettlements on marriage may be ſet afide in 
Chancery, yet if an underhand agreement on a ſubſequent 
marriage, tend to ſtrengthen theſettlements madein a former 
marriage, it will not be ſet: aſide, for the former mar. 
rjage, being firſt in point of time, ought to have the prefer. 


John Roberts the father ſettled a large part of his eſtate 
on his ſon David Roberts, on his marriage with Miss 
Meller who had a portion of 4000l. the father reſerving to 
Himſelf a power to charge on the eſtate ſo ſettled on his fon,; 
a jointure of, 200]. a year on any wife that he the father” 
might afterwards marry, but in caſe ſuch a charge be made, 
the father was to pay his ſon 1oo0l. 

After this Roberts the father entered into a treaty of mar- 
riage with Catharine Barker, who had a portion of Zoool. 
and propoſed to charge the eſtate ſettled on his ſon with 
the 200l. a year, as a jointure for Catharine : but the father 
not being able to pay the 1o00l. as ſtipulated, the match 
between him and Catherine was broken off. The ſon being 
informed of this, he agreed to releaſe his father from the 
payment of the 10001. and wrete ſeveral letters to him to 
that purpoſe : but ſoon after the ſon changed his mind and 
inſiſted that if he releaſed this 10001: his father ſhould give 
him a bond for the payment of it, ſoon after the marriage; 
which the father conſented to. Neither the wives or rela- 
tions of either party had any knowledge of theſe. tranſac- 
tions. After Roberts the father's marriage with TGa/horme, 
the ſon ſued him on the bond for 1000l. the father applied 
to the Court of Chancery to be relieved from the payment 
of it as an underhand agreement in fraud of marriage. 

On behalf of Jahn Roberts the father, and Catharine his 
wife it was inſiſted, that it was plain this bond for the 
1000l. in queſtion, was obtained from the father without the 

ivity of Catharine his wife, or any of; her relations; that 


it ſeemed as plain, that neither Catharine nor e - 
| . ; VVT 
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lations, would have conſented to the match, Had they: - 


known of this underhand bond being given by the father to: 
his ſon ; that whenever any of theſe underhand agree- 
ments on marriage came in judgment, the Court eonſtantly 
declared an abhorrence of them, as being in fraud of the: 


marriage, and generally tending to make the marriage un- 
happy ; and every thing which had, or ſeemed likely to 


have, thoſe effects, ought highly to be.diſcouraged. ' 


That for this reaſon equity is careful that the open and 
public contract made upon the marriage ſhould: take place, 


and will not ſuffer that to be infringed by any clandeſtine» 
and private agreement whatever ; nay, ſo odious in a Court 
of equity are all ſecret and underhand dealings, as to in- 


title to relief even the huſband himſelf, though party to 
the fraud and conſenting to the agreement: but in this 


caſe, the bond given by the huſband for the payment of the 


money, did in conſequence affect the wife: ioool. was a: 


conſiderable ſum of money, for which, when the huſband. 


ſhould be called upon he muſt be diſabled thereby from 


maintaining his wife, at leaſt in as comfortable a manner as 
otherwiſe he might, and probably would have done. And 


therefore it was proper the wife ſhould be, as here ſne was, 
a co-plaintiff, in order to conteſt and ſet aſide the bonxd. 


That it was true the bond in queſtion, was only for 
loool. but it might have been for 10, oool. and if the 
preſent bond for 1000l. were allowed to be good, by the 
ame reaſon a bond for 10, oool. had been good alſo, 


rhich muſt utterly have incapacitated the father from 


maintaining his wife, who muſt in ſuch caſe have gone 


back to, and been a clog upon, her relations, although the: | 


brought ſo conſiderable a portion as ooo. 0 
It is admitted to be in proof, that Roberts the father, 
ad in all outward appearance exeeute this bond freely: 
but this was not at all material; for ſtill it was a clan- 
teſtine bond, given without the privity of the wife or her 


relations, and would, as before obſerved, if diſcovered, in 


al probability have prevented the marriage. 


hat innumerable precedents might be alleged where 
the huſband not only was paſlive in conſenting to then | 


emand agreement, but had alſo been active in encouraging 
x; and yet had been relieved againſt his own act, fraud, 
nd contrivance ; which doubtleſs was done in favour to 
wife, and to the end her huſband might not thereby 


n R$ 


Preſent caſe was not . to have known any thing of 


de diſabled from the better maintaining her, who in the 


tw 
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| - was ſaid to be a hard bargain, being but a jointure of 209], 
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the bond, but te have been intirely innocent, and free 
Kc; From the leaſt imputation of fraud. 3 2 


And as to the jointure made upon the wife in this caſe, it 


per annum, for a portion of goool. whereas it is uſual to 
ſettle rool. per annum for every loool. and this 2001. per ar 
aum lay at a great diſtance in Wales without any the leaſt 
' proviſion for the children of the marriage, 2 
That with regard to the father's power reſerved to him 
to make a jointure, it was obſervable, he was made to 
pay 1000l. for it, for a power to limit only an eſtate for life, 
and this in reverſion too, after another life: ſo that if 
Roberts the father ſhould happen to ſurvive his wife, it 
would have been paid for nothing; that it was at the rate 
of five year's purchaſe, which was holding him to ri. 
- gorous terms, eſpecially when at the ſame time the ſon was 
intruſted with a power of making double that jointure, 
being allowed: to make a jointure of 4ool. per annum, with- 
out paying one farthing of it. | 
It was admitted this was a bond given by the father to 
the ſon, not by the ſon to the father ; ſo that the uſual 
argument of its having been given by compulſion. or co- 
grcion might ſeem not applicable in this caſe : but ſtill the 
fraud was not the leſs upon Catharine his wife, who was in- 
tirely innocent, and kept in ignorance of it: the wife was | 
equally a ſufferer, and her relations impoſed on to as great ü 
a degree as if ſhe had been the wife of the fon, not of 
the — and as to authorities, they were very ſtrong as s 
in Redman's caſe; and in Gale verſus Lindo; in which caſes 
the wife as well as the huſband was 2 criminis, and 
et relieved ; the ſame in Turton verſus Benſon, wherefote 
it was prayed that the Court would grant a etual in- 
junction. On the other fide it was argued, that Reberts the 
father was not only party to what was here called the 
fraud, in giving this underhand bond for the payment of 
the 1000l. but that upon Roberts the ſon's marriage, when 
he reſerved to himſelf a power to make a jointure of 200]. 
ta any wife he ſhould thereafter marry, he himſelf made a 
private agreement with his ſon, that the latter ſhould te. 
leaſe this 10001.' to him; and the very bill ſets forth, that 
Roberts the ſon at the time when he made his marriage. 
ſettlement, did declare before ſeveral perſons, that he would 
not inſiſt upon ſuch claim, nor expect payment of the 


Ioool. : 925 
So that all that could be alledged in favour of the ſecond 
wife of Roberts the father, might likewiſe be ſaid ma 
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half of the wife of Roberts the ſon ; and if it ſhould be 
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ſilted to be injurious to Catharine, the ſecond wife of the 


father, that this private agreement ſhould take place; it 


muſt be allowed to be no leſs prejudicial to the wife of the 


ſon, that the private underhand agreement for the releafing 
or not inſiſting on the payment of the 1o0ol. on the 
father's making a jointure on the ſeeond wife, ſhould 
hold good; and it was plain that the agreement on the 
marriage of the fon, that the father, if he ſettled a join- 
ture on the ſecond wife, ſhould pay 1000]. was made on a 
valuable conſideration, and with a view to prevent the 
father's marrying again ; then if Roberts the father, had not 
an undoubted equity on his ſide, and the law ſhould be in 


favour of Roberts the ſen, (as clearly it was, the bond being | 


good at law) the ſon's bond mult prevail. 

That as it appeared from the ſon's ſettlement, that this 
proviſion was made at the inſtance of the firſt wife's friends, 
that if the father married again, he ſhquld on his making a 
jointure on a ſecond wife, pay 1oool. to the fon; the 


ſecond wife or her friends ought to have applied to the 


relations and truſtees under the firſt ſettlement, and to have 
given them notice of this intended xeleaſe of the 10001, 
they being in ſome meaſure, in equity, intereſted therein. 
flere the Court propoſed it to Roberts the father's coun- 
ſe, whether they had known or could cite any precedent of 
an underhand agreement to give a bond on a marriage being 


{ct aſide, which when done, would be injurious to a former 


agreement made upon a valuable conſideration ? 
To which it was anſwered, That whatever agreement or 
promiſe the ſon might make to the father of his not in- 


ſting to be paid this 10001. on the father's ſecond mar- 
riage, yet it did not appear that the father ever required 
a bond or covenant from the ſon to oblige him to it; as 


to any verbal agreement to that purpoſe, ſuppoſing there 
were any ſuch, the ſon muſt know it would not be binding; 
and it would be hard that this agreement for the father's 
giving a bond to pay this toool. to the ſon (which was 
plainly an underhand bong) ſhould be binding to the pre- 
Judice of the father's ſecond wife, who brought a good 
— and was at leaſt herſelf innocent of any fraud, 
whatever imputation of that kind might lie on the huſband. 

Maſter of the Rolls. It is moſt true that equity does abhar 
all underhand agreements in caſes of marriage; and per- 
haps this may be the only inſtance in equity, where a per- 


lon, though particeps criminis, ſhall yet be allowed to avoid 
own acts. Marriages ought to be encouraged, to which 


Ppz2 end, 
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end, the open and public agreements on marriage. treaties 
ſhould be ſupported and made good. It is not uſual in caſes 
of this nature for the wife to be made a co-plaintiff with the 
huſband, in order to avoid the agreement, but the huſhand 
has been relieved on a bill brought by him alone: and 
therefore, I do not think that the wite's joining in this bill 
at all alters the caſe, neither does it make any difference, 
that the father looks here to be relieved againſt the bond, 
no evidence has been given of his having made uſe of his 
paternal authority, and the father is as much at liberty to 
marry again as the ſon. | | 
But what I take to be material is, that whatever argu. 
ments can be made uſe of in favour of Catharine, the fa- 
ther's ſecond wife, or of her huſband, to prove that the 
father ought to be diſcharged of the bond 2 payment of 
the 10001. the very ſame arguments may be urged on behalf 
of the ſon and his wife, to prove that it ought to be paid, 
Thus ſuppoſing it to be an hardſhip upon the father's 
ſecond wife, that her huſband ſhould be forced to pay this 
10001). in breach of the public and open agreement made 
by the ſon; is it not equally an hardſhip upon the ſon's 
wife, and as much a violation of the open and fair agree. 
ment made on her marriage, that the 10001. ſhould not be 
aid upon the father's making a ſecond jointure? The con. 
equence of which will be, that as the agreement made on 
the ſon's marriage was the firit, it ought to have the prefer- 
ence : qui prior eſt in tempore, pelios eft in jure. | 
Further: on the face of the bill it is alleged, that the ſon 
on his marriage, and when his father agreed to pay the 
1000l. on his making a jointure to a fecond wife, engaged 
not to infiſt on, or expect, the payment thereof; which 
ſhews it was intended as a fraud upon the ſon's wife, or her 
relations ; and the father's agreeing to pay the 1000]. on 
ſuch contingency, might be — inducement to the ſons 
wife and her. relations to come into the match, But if this 
had not been charged in the bill, it ſtill appears onthe 
merits, that Roberts the ſon and his wife are purchaſers ot 
the 10001. in caſe of the father's marrying again and making 
ſuch jointure as he has done. Wherefore ſince the pay- 
ment of this 1000]. by Roberts the father, may as much 
contribute to the comfortable ſubſiſtence of Roberts the fon 
and his wife, as the non-payment of it may conduce 0 
the comfortable living of the father and his wife; and 2 
by means of this bond, Roberts the ſon has the Jaw on his 
fide, I think the bond muſt be paid, with intereſt and e 


2 
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John Reberts and Catharine his wife v. David Roberts his ſon, 
3 Pere Williams's Reports, 66. 1730. e 


Pitcairn a clergyman, had a ſon who was paying his ad- 
drefles to Rebecca Grovenor, niece of Felix Chambers: there 
being ſome objection as to circumſtances, and Pitcairn the 
father, who had but 200l. a year benefice, being willing, as 
far as he was able, to give into his ſon's inclinations far 
the young woman, who had no fortune, told his ſon he 
would agree to pay 100]. a year, and with this propoſal 
the ſon waited upon her at her uncle's. | 

| She then roſe in her demand, by ſaying that her expecta- 
tions were from her uncle, having nothing of her own: 


that her uncle would be induced to do more for her, if his. 


father did more for him, and therefore ſhe propoſed that 
his father ſhould give bond for the payment of 15ol. a year 
inſtead of 1001. Pitcairn the father was angry at this pro- 
poſal, and the treaty was in danger of being broke off: 
but however, for the purpoſe of deceiving the uncle into 
liberality, Pitcairn executed a bond for the payment of 
150]. a year while he lived, for their lives: but it was 
underſtood among them that fool. was only to be paid by 
the father. "The marriage was ſolemnized, and during the 
life of the huſband 1ool. a year only was paid, he died, and 
after his death his widow ſo far from contidering herſelf as 
entitled to 150l. continued to receive only the 100l. and in- 
ſited on no more. N SE . 
The bond however was now put in ſuit againſt Pitcairn 
in order to recover at law the 15 ol. a year, and alſo the 
arrears of that annuity. | 3 
Pitcairn applies to a Court of equity to be relieved from 
the payment of it; on the ground, that though the bond im- 
ported on the face of it an annuity of 150l. yet for reaſons 
you in the tranſaction, the actual agreement was for 1o0l. 
only, | £ ” | 
It was objected that Pitcairn could not be ſuffered to 
give parol evidence of this agreement: that the Court 
notwithſtanding the ſtatute of frauds ſometimes admits pa- 
rol evidence, as where the ſtatute would otherwiſe be the 
occaſion of fraud: but it is never admitted to contradict the 
vritten agreement, and to ſupport a fallacicus private one, en- 
{red into to deceive the perſon who had the diſpoſal of the 
"ite, as here; this bill being to eſtabliſh a fraud to which P 


» Verbal contradiſtinguiſhed from written evidence. 
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cairn himſelf is a party. Necis artifices arte perire ſua, a good 


rule in morality. It is of public concern. There is no in. 
ſtance where a written agreement on marriage notoriouſly 


between the parties, that this Court ever admitted to prove 
a private clandeſtine treaty that the agreement ſhould not 
avail, what on the face it imported. „ 

Sir pas Strange, Maſter of the Rolls. The ſtatute of frauds 
ſays all contracts in conſideration of marriage ſhall be in 
writing, otherwiſe void, i. e. if people by parol only treat 
for a ſum of money to be advanced on one fide, and an 
eſtate ſettled on the other, if not reduced into writing, it 
ſhall be void, However there may be caſes wherein Courts 
of law and equity (and the rule is the ſame in both) will 
let in circumſtantial evidence to prevent that fraud taking 
place, which would ariſe from inſiſting, that ſomething was 
got in writing, which would deprive the party of the benefit 
of detecting that fraud, On a bill for a ſpecitic performance 
of a written agreement, the defendant may inſiſt, it has been 
fince diſcharged merely by parol between the parties; and 
that defence will be received. 1 Ver. 240. The preſent 
evidence is not to contradict the import of the bond on 
the face of it, but to ſhew that notwithſtanding that, the 
actual agreement was that it ſhould be but 1ool. which is 
expreſsly contradicting the agreement itſelf : but it is ad- 
mitted, the written inſtrument is, as it was deſigned, to ap. 
pear at the original tranſaction. It differs therefore from 
the caſes where you come on the conſtruction of the in- 
ſtrument to abate, what ariſes on the force of the face otit. 
This is in fact ſetting up a new agreement. I remember 2 
| Caſe of Suth-Sra Company v. D'Oliff, where by agreement 
the Cimpany was not bound to anſwer for any irregularity by 
E unleſs information was given in two months 
after return home. The inſtrument was not drawn up until 
on board the ſhip and in a great hurry, and executed thete 
by the party; who, when he got out to ſea, and read it 
over, found it was ſix months inſtead of two ; and brought 
a bill to be relieved againſt that variation in the inſtru- 
ment. Lord King ſent it to be tried by a jury on a quel- 
tion, whether it was the- original agreement, it ſhould be 
two inſtead of fix months. The verdict given was, that 
the agreement was deſigned to be in two; and a decree in 
conſequence of that to relieve the party againſt any diff. 
- culty by that variation. That is a ftronger caſe than this; 
ſetting up parol evidence to contradi& the very words ot 
the written agreement itſelf ; but it was conſidered that the 


variation would be a fraud, and therefore the Court wy 
| a6 
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was to relieve againſt fraud, muſt admit it; otherwiſe if 
it could be got in black and white, there would be no re- 
lief: from this cafe therefore and others, it is proper to 
receive this evidence; the weight of it will be afterwards 
for conſideration. | i / 
Pitcairn now attempted to make out his own eaſe, which 
was as related before, and on that foundation he in- 
ſiſted on this agreement in contradiction to the bond; and 
that his ſon's wife ſhould not avail herſelf from any thing 
ariſing on the face of the bond againſt her own propoſal, 
or reje the parol which was the true agreement. It was 
begging the queſtion to ſay, Pitcairn came into Court on the 
foot of fraud, not of equity. The uncle was not in loco 
arentis ; for ſhe had a mother alive at the time; ſhe was 
nominally a truſtee in the bond, and ſo not an intereſted 
party. This agreement was with the privity of every party 
concerned in the marriage-agreement, the father, ſon, and 
intended wife ; the uncle whom it was calculated to de- 
ccive, having neither contracted or given any thing on his 
part, it differs from all caſes on that head in the material 
circumſtance, on which they all turn, that it is a deceit to 
a party. The uncle then cannot be faid to be deceived. 
Though he has by his will made a proviſion for his nfece, 
the huſband is not at all benefited thereby; for it is to 
her ſeparate uſe, This is like the caſe, where two contract 
for a ſale, and the purchaſer for the ſake of appearances - 
deſires a larger ſum than he really gave may be inſerted in 


the conveyance : ſhould the vender afterwards proſecute at 


law for the whole money mentioned in the conveyance, a 
Court of equity on proof that the real agreement was ſuch, 
would give relief, and ſuffer no more than the real ſum - 
bargained for to be given, | 

In reply it was ſaid that this bill is to eſtabliſh a pre- 
tended underhand agreement on treaty of marriage to re- 
duce the public open agreement, to carry an appearance 
to the uncle with whom the treaty was, and on whoſe 
regulation of it the marriage itſelf depended, ſo that he 
was the proper party with whom to treat, and not only no- 
minally a truſtee, There is a material letter during the 
treaty from Pitcatrn to his ſon, where it appears under 
Pitcuirn's own hand, that the uncle had promiſed to do 
ſomething on his part, though Pitcairn thought better not 
to have it inſerted, but to truſt to his generoſity, concluding 
with his bidding his ſon go on to marry, and leave the 
management of the uncle to him. Falſe inducements, 


and ſpecious appearances, are a fraud on the perſon _ 
EY e Ha with 
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with on that foundation. There is nothing in writing to 
alter the original bond ſtill in force, written evidence at 
the time cannot err, nor is liable to defect of memory as 
parol evidence, which is hardly poſſible to remember pre. 
Ciſely at any diſtance, On that principle was the ſtatute of 
frauds made; which, it would be better and ſafer, if never 
broke in upon, notwithſtanding the ſpecious argument that 
it may in ſome inſtances cover fraud. Though a third per- 
ſon's being defrauded and induced to give more than he 
otherwiſe would, is an ingredient, that is not the prin. 
.ciple upon which the Court goes; which is not to endure 
any thing underhand, derogatory to the public agreement; 
but this is the firſt time ſuch was ever endeavoured to 
be eſtabliſhed by a bill. Sir F/eph Jekyll looked on young 


people paying their addrefles in way of marriage as in- 


toxicated, and not ſui juris. Inſtances have been even of 
| pon. to the tranſaction being relieved againſt the under. 
hand agreement, though made by themſelves, | 
Sir John Strange decreed as follows. The firſt queſtion is 
whether i s parol agreement, on which Pilcairn inſiſts as 
the ground and foundation of relief prayed, is in point of 
fact made out to the ſatisfaction of the Court? and I think, 
it is ſufficiently eſtabliſhed. But however ſtrongly this is 
eſtabliſhed, the next queſtion is whether on the whole P:- 
cairn is entitled in a Court of equity to the relief prayed? 
The general rule as to theſe private agreements is certainly, 
and admitted to be this; where any ſuch ſtipulation between 
ſome of the parties is to derive or draw in any other party 
to the agreement to do more than he otherwiſe would, this 
Court looks on it in light of a fraud, and will relieve 
againſt it. But it is ſaid, this differs, the uncle neither 
contracting nor giving any thing, which leads to the quel- 
tion, in what light he is to be conſidered? Laying all 
the tranſaction together, eſpecially the letters of Pitcairn, | 
am of opinion, the uncle is to be conſidered as a material 
party to the agreement on the marriage ; and as one intend- 
ed to be impoſed on by the private agreement of the others. 
His niece's whole dependence was on him ; ſhe lived and 
continued to live with him to the time of his death; and 
though probably ſhe had a mother then living, yet it was 
not in her power to do any thing for her; ſo that the uncle 
is treated with as proper to intervene in loco parent!s. It is 
true, he is only named as one of the two obligees; not 
could he be otherwiſe a party. "The bond being only exe. 
cuted by Pitcairn, the aſſent of the uncle cannot be thewn 
on the inſtrument itſelf : but he muſt be neceſſarily 4, 
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prized of it. But from Pitcairn's letter to his ſon during 
the treaty, no one can doubt but that he conſidered him- 
{elf as treating with a perſon who was in ſome ſhape or other 
to provide for his niece out of his own pocket, It ſhews 
clearly, the uncle promiſed to do ſomething ; and it was 
Pitcairn's own choice that this promiſe was not inſerted in 
the written agreement between the parties; truſting to the 
honour of the uncle, whom the ſon was to leave to the 
management of Pitcairn himſelf ;' and what the uncle did, 
ſhews Pitcairn ated wiſely in truſting thereto, they living 
with him until his death, and by his will gave almoſt every 
thing unto his niece, very amply anſwering Pitcairn's ex- 
pectations: though given to her ſeparate uſe, that is not- 
withitanding to the benefit of an huſband, leſſening his 
expence : and by the will the children, had there been any, 
ſutficiently provided for. If the uncle had contracted to 
give ever ſo little, the ee agreement could not be ſup- 
ported. But ſhall the father avail himſelf of that eireum- 
ſtance of its being left out of the written agreement, 
when it was by his own choice? The whole ought then 
to be conſidered in equity as an open tranſaction between 
four parties for a treaty of marriage, and a ſecret tran- 
faction between three of them only in deceit of the fourth. 
do not ſee why it is not like the caſe of Sir George Næx- 
well, Eg. Ab. 19. where a marriage agreement was de- 
lizncd to be put into writing, as the ſtatute requires, 
but by fraud of one of the parties it is prevented; the 
Court docs not ſuffer the party who was the occafion 
thereof, to come and inſiſt it was void. The Court ſays, it 
was a fraud, and owing to him, and he ſhall not claim the 
benefit of the ſtatute. As I ſee it therefore in this light, 
(and in that I principally ground myſelf on the letter of 
Pitcairn) J cannot be juſtitied in lending the aid of this 
Court in carrying it into execution. That it was calculated 
to deceive, is avowed on all ſides: whether Pitcairn was 
drawn in by the girl or not, is not very clear; it rather 
ſcems he was. One of the parties then to this, which I 
look on as a fraudulent agreement, cannot be allowed to 
come here to have it carried into execution for his benefit. 
Conſequently the bill, ſo far as it ſeeks to eſtabliſh thae 
agreement, or to be relieved againſt the payment of 15ol. 
for the time to come, muſt be diſmiſſed, but conſideri 


the behaviour of the niece, the propoſer of the fraud, an 

the merits in Pitcairn's caſe of which ſhe is left to reap the 
benefit (for which I am really ſorry) and confidering the 
anſwer the put in, I do not think proper to give her » 
N : e 
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the arrears 


eofts of the diſmillion. 'Picairn mult allo pay 
2 eſey's Reports, 


in a certain time. Pitcairn v. Oſbourne. 
375: 1751. | 


| Where a man is about to be married, but the father of 
the lady withholds his conſent becauſe the intended huſband 
is indebted ; here if in order to remove the father's ob. 
jection a third perſon undertake to be reſponſible for this 
debt, but takes a private obligation from the intended 
Huſband to indemnify ſuch third perſon from the debt, and 
the marriage takes place ; ſuch perſon is liable to the debt, 
= = private indemnity taken from the huſband will be 
ſet aſide, | 


Charles Redman — in a treaty of marriage with a 
young woman, her father would not conſent to the match, 
ou. Charles was indebted- in a bond of 200l. to one 
Bryan: to remove this objection Henry Redman (a younger 
brother of Charles) agreed to make himſelf reſponſible for 
this debt to Bryan, and for that purpoſe he gave Bryan 
his own bond for 2001. and the other bond from (Hure. 
was cancelled : but in conſideration of Henry's doing this 
Charles gave Henry a bond to indemnify him againſt this 
debt: this was a contrivance of the young woman, who 
being in love with Charles, did it to ſatisfy her father, who 
conſented to the match on the ſuppoſition that Charles 
would not be liable for the 2001. After the marriage had 
taken effect Charles died, and Henry ſued his widow as ad- 
miniſtratrix to her huſband, to recover the 200l. out of 
his effects, on the bond which he had given him to in. 
demnity him againſt the debt to Bryan. The widow applied 
for relief to Chancery. 

On behalf of Henn Redman, his counſel inſiſted, that 
Henry became bound in this bond voluntarily, having no 
manner of obligation on him to pay this debt for his elder 
brother, but it was done at the inſtance and requeſt of his 
Þrother and the now widow, who contrived this means {0 
bring the match about; and infiſted that if Charles him- 
ſelf had been plaintiff, he ſhould not have been relieved 
againſt this counter bond: and his adminiſtratrix, who was 
privy to this tranſaction, could have no better right than 
2 had. | | 
Lord Chancellor. This is a plain fraud, and by this con- 
trivance the widow's father was drawn in to give the greater 
portion; and he abſolutely refuſed to marry his daughter, 


til! Charles was made a clcar man, and 8 di. 
f EE | char 
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charged of this very debt: and though Henry had no ob- 
ligation on him to become bound for his elder brother's debt, 
et it was all one to Henry Redman's father which way that 
(ecaihe diſcharged ; but that was to be firſt done, let it be 
one way or other : and declared, that in caſe Charles 
himſelf had been the plaintiff he ſhould have been re- 
lieved. Redman v. Redman, 1 Vernon's Reports, 348. 1685. 


In conformity to the principle of the preceding. caſe it 
has been determined that where a man 1s about to be 
married, and owes a ſum of money to a creditor, who he 
defires will conceal it from the knowledge of the lady's fa- 
ther; if ſuch creditor does conceal it, and on being quel- 
tioned reſpecting it, denies. that there is any debt due, 
and the marriage takes place—the creditor will never be 
ſuffered to recover his debt, 


In June 1777, the plaintiff Neville, who was the ſon and 
heir apparent of Lord Abergavenny, became acquainted with 
Jahn . the defendant, who was an attorney, and 
they had ſeveral tranſactions together, the principal object 
of which was the raiſing money to ſupply Mr. Neville s 
neceſſities. | | | : 

In une 1781, Mr. Neville having paid his addreſſes to 
marry the daughter of Mr. Robinſon, Millinſon the attorney 
was requeſted by Mr. Neville to make up a ſtate of his 
affairs to lay before Mr. Rabinſan, which Miltinſon did to 
the amount of 26, oool. including demands of WMiltinſon on 
Mr, Neville, to a conſiderable amount, and meetings were 
had to ſettle this ſtate of debts between Neville and M illin- 
ſm, and Butcher. another perſon employed by Newille, and 
who had a conſiderable demand on Neville; and in the 
courſe of their converſations, it appeared that the de- 
mands of Butcher were ſtated below their real amount, and 
that there were debts not included in the amount ; but 
Jeville repreſented to Wiltinſan and Butcher, that he had aſ- 
lured Rebjnſon, that his debts in the whole did not exceed 
18,000]. and that he was very ſure, if Robinſon knew that 
his debts were ſo enormous, he would heſitate conſenting: 
to the marriage ; although he was ſure, after the marriage 
had taken place, that he would pay the full amount of 
Neville's debts ; that he had obtained the conſent of the 
lady and her friends, and of his friends; that he ſhould 
be unhappy and ruined unleſs the marriage took effect; and 
that he ſaw no other mode of effecting it, but by per- 
lyading Miltinſon to forego making a claim of his " ” 

gs debt, 


4 


564 PS MARRIAGE. 
debt, due to him from Neville, and by perſuading Butcky 


to forego claiming a part of his demand. , illinſin was 


prevailed upon by the intreaties of N;wille, to conceal his 


debt from Mr. Robinſan, and to omit the ſame in the amoum 


of the debts of Neville, to be made out and delivered to 
Mr. Robinſan; having received from Neville aſſuranees that 


the debt que to him ſhould be paid or confiderably reduced 


our of the income which his father Lord Abergavemy, and 
Mr. Rebinfon had agreed to allow him; and that Nobinſn 


had agreed to give Neville 50, oool. with his daughter, and 
to make his annual income 5oool. a year. An account 
was delivered by Millinſon to Neville, of money received 
and paid by Wiltinſan, in annuity tranſactions, which was 


examined by Mr. Atkinſon, as a friend of Mr. Rebinſm, 
but not finally ſettled ; and particularly Miltinſen told A. 
Kinſon, that he had a conſiderable demand on Neville, for bu- 
ſineſs done in his profeſſion, and for money expended on 
his bufineſs ; he was then aſked by Atkinſon, if he had any 
other demands on Neville, and ſaid he had not, in purſuance 
of his promiſe to Neville to conceal his demand from 


Robinſon. 


On the 4th of Ocfobe 1781, Mr. Neville was married to 
Miſs Robinſon, and the fact was, (though the anſwer of 
Wilkinſon denied any knowledge of it,) that, by indenture 
„ 29, 1781, previdus to the marriage it was de- 
clared that a ſum of 18,000]. paid into the hands of a 
banker, in the name of Robinſon and Shelly, and mentioned 
in the ſettlement on the marriage of Mr. Neville and Miss 
Robinſon, ſhould be applied to redeem the annuities, and pay 


the debts contracted by Mr. Neville previous to his marriage, 
and that, if there ſhould be a ſurplus, it ſhould be paid to 


truſtees in the ſettlement. After the marriage the 18,000]. 
was applied in diſcharging demands, on Mr. Neville, to- 
gether with a further ſum advanced by Mr. Atkinſm for 
that purpoſe, and Wilkinſon was employed to pay ſeveral 
of thoſe demands, conſiſting of tradeſmen's bills, he alſo 
paid to a perſon who lived with Mr. Neville, before his 
marriage 4171. which was repaid by Mr. Atkinſon, and 
Wilkinſon on this occaſion refuſing to give a receipt in full of 
all demands, was aſked by Mr. Atkinſon if he had any other 
demands, and he ſaid he had not. DE, 

Afier theſe tranſactions Miltinſan claimed of Neville a debt 
to the amount of 4,7581. 16s. 6d. excluſive of intereſt, and 
alſo excluſive of his demand for his fees and diſburſe- 
ments in buſineſs, and it appeared that he had a bond from 
Neville for 1oogl. in part ſecurity for his demands; par 
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of this demand was for money advanced ſubſequent to the 
marriage. 3 „ 2 

A bill was filed againſt Wiltinſon pray ing a general ac- 
count, offering to pay what, if any thing, ſhould appear 
juſtly due, that the bond might be delivered up, and 
founded a claim to this relief, on ſuggeſtions that the de- 
mand of YYilkinſon was not in its origin juſt, rather than 
upon the ground of fraud, in the concealment, by lin- 
ſm of his demand on the plaintiff Neville, 

Upon the anſwer, a motion was made for an injunction, 
founded on the ground of fraud, and the caſes of Turten 
and Benſon, and Redman and Redman, (ante) were cited and 

lied on. . SF 
"The counſel in behalf of Wilkinſon contended that this 
cafe differed from any former caſe: it was admitted, that 
I ilkinſon's demands in the way of buſineſs and for money 
advanced fince the marriage, were indiſputable; and that 
the only doubt was, as to the. debt due to //ilkinſon be- | 
fore the marriage, which it was alledged had been frau- 
dulently concealed from Robinſon, to induce him to conſent 
to the marriage. With reſpe&t to this demand, he endea- 
voured to diſtinguiſh the caſe of Y/ikinſon from any caſe 
apparently ſimilar which had been before the Court; in- 
fiſting, that theſe cafes had either bcen where the con- 
fideration of the original contract was bad, as marriage- 
brokage bonds ; or they had been where a parent had bar- 
gained for his child, upon an article in which he had been 
deceived ; but in this caſe the original contract was good, 
as the fairneſs of Miltinſon's demand was not diſputed, and 
it did not appear that Mr. Robinſon had been deceived in an 
article, upon which he had bargained in behalf of his 
dzughter, and it did not appear that Mr. Robinſon had 
made the amount of the debts of Neville a poſitive condition 
in the treaty for the marriage. | 

[n order to found the injury, it ought to appear from 
the anſwer, . 

1. That in point of fact Mr. Robin ſan did make it a 
r. of agreement that Mr. Nevill's debts amounted only 
(0 18,0001], | | 

2, That Wilkinſon knew that he ſo did. 5 

3. That knowing this, Wiltinſan had conveyed to Robinſon 
a miſrepreſentation, under the influence of which Rebinſen 
tad actually agreed. e ; ; | 

Lord Chancelior Npurlvv, had at firſt eonſiderable doubts ; 
but after looking into the caſes with conſiderable attention, 
te delivered his opinion to the following effect: 3 | 

| 1 H. 
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He obſerved, that it had been attempted to diſtinguif 
this caſe from any of the former caſes apparently fimilar, 


upon this ground, that in all thoſe caſes the parent had - 
Rated an article in which he had been deceived, and had 


bargained upon that article ; here Wiltinſon confeſſed a con. 
federacy to cheat Rabinſan, that Neville had told him, that 
he had preſented his debts to Robinſon as not exceeding 
18,0001. and that he was ſure that, if Robinſon knew the 
amount of his debts, he would hefitate conſenting to the 
marriage; but nan conſiat that Robinſon had ever inſiſted 
that 18,000). ſhould be the extent of the debts of Mill. 
His lordſhip ſaid, he could not make the diſtinction; he 
would not lay it down as a rule that fraud, in caſes of this 
nature, muſt be upon an article expreſsly contracted for. If 
any man, upon a treaty for any contract, will make a falſe 
repreſentation, by means of which he puts the perſon bar. 
gaining under a miſtake upon the terms of bargain, it is 
a fraud, it miſleads the parties contracting, on the ſub. 
ject of the contract. It has been ſaid here is no evidence 
of actual fraud on Robinſon, but only an admiſſion of a com- 
bination to defraud him. A Court of juſtice would make 
itſelf ridiculous, if it permitted ſuch a diſtinction; miſre- 
preſentation of circumſtances is admitted, and there is po- 
ſitively a deception. His lordſhip then adverted to the 
caſe of Gale v. Lindo, and obſerved, that there, upon 
a treaty for marriage, the woman not having ſo great a 
portion as the man inſiſted upon, prevailed upon her bro- 
ther to let her have 160]. to make up her portion, and 
gave him a bond for repayment of it: the marriage was 
2 and the huſband, who knew nothing of the bond, 
died without ifſue: the wife ſurvived, and after her death, 
and the death of the brother, the defendant, his execu- 
tor, put the bond in ſuit againſt the plaintiff, her execu- 
tor. The bond was there ſet aſide in her favour; a bond 
iven by herſelf, and ſued againſt herſelf, that is againi 
| a repreſentafive. A quere is put by the reporter, ifthe 
condition of the bend had been, that in caſe the woman 
ſurvived her huſband, that ſhe ſhould pay it, whether ſhc 
could have been relieved : his lordſhip thought this would 
have made no difference: the principle, he obſerved, on 
which all thoſe caſes had been decided, was, that faith 
in ſuch contracts was ſo eſſential to the happineſs both 
the parents and children, that whoever treats fraudulently o 
ſuch an occaſion, ſhall not only not gain, but even loſe bj i. 
He then obſerved upon the caſes in which it had been detcr- 


mined, that upon a criminal act, a perſon who wy 
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ticeps criminis, eould not | be. relieved in a Court 2 
and particularly the caſe of Tomkins. v. Barneit, 1 Salt. 22, 
and Skinner 411, which was an action of indebitatus aſfumgſit, 
by a perſon who had paid money on an uſurious contract, 
againſt the perſon who had received it. This he obſerved, 
remains in the books, and is cited ; but has been departed: 
from in point ah manger and application : and to ſnew 
this, he mentioned the caſe of Aſiley v. Reynolds, Strange 
915, which was an action 4 againſt 2 
taking more than legal intereſt, and Moſes v. Macferlun,, 
before Lord Mansfield, 2 Burraw, 1005, and Hilkinſon v. 
Kitchen, Lord Raymond, 89, which was an action of indebi- 
tatus Ad, for 7ol. given by the plaintiff, who was com- 
mitted on two indictmentss for clipping, &c. to the defen- 
dant, a Newgate ſolicitor, to procure his. diſcharge, and for 
the defendant's pains. - Not being proſecuted, he brought 
his action for the whole 7ol. and, upon the trial, the queſ. 
tion was whether money given to a man to be expended in 
an ill uſe, might be recovered by the giver, who was 
ices criminis ; and it appearing that the money had 
been diſpoſed of in bribes, a verdict was given for the 
plaintiff: and Sir B. Shawer cited a caſe where a bribe was 
given to a cuſtom-houſe officer, for exempting goods from 
yment of cuſtom, which being diſcovered, and the goods 
fined, the party recovered his money in indebitatus aſſumpſit. 
This, however, appears to be againſt the aſſertion of 
Lord Hale, at the cloſe of the caſe of Tomkins v. Barnett, 
Shmer, 412. His lordſhip's founding himſelf on the  caſe- 
he had mentioned, declared his opinion, that, in all caſes 
where money was paid for unlawful practices, the party, 
though particeps criminis, might recover at law; and that the 
reaſon was, that if the Courts of juſtice mean to prevent 
the perpetration of crimes, it muſt be not by allowing a man 
who has got poſſeſſion to remain in poſſeſſion, but by put- 
ting the parties back to the eſtate in which they were 
e before. And he conſidered the rule as now clear; and 
n Wy mentioned a caſe of Bromley v. Smith, before Lord Mansfield, 
e 1760, where a bribe was given to a creditor of a bank- 
rupt, to induce him to ſign a certificate : he alſo mentioned, 
* the point before him, a caſe of — 7 — 1762, from 
r. Filmer's notes, in the hands of Mr. Attorney General 
(Kenyin) where, in order to procure a marriage, a brother of 
the intended huſband repreſented, that he was indebted to 
the intended huſband, on a partnerſhip account; and gave 
a note tor 1730l. to be ſhewn to the parents of * 
wife, 


vife, to induce them to enter into the contract; and the 
brother gave a bond of indemnity: no part of the money 
was ſettled on the marriage, and the note was their in- 
ducement to the marriage: there were afterwards many 
diſputes between the brothers, and at length they referred 
their diſpute to arbitration: the arbitrators thought that 
the note was given upon no conſideration, and diſallowed 
it in their account : the Court reverſed the award, on that 
fingle ground, becauſe where one brother had given tothe 
other the note for 17301. to enable him to make a contrad 
of marriage, he could not revoke it; it amounted to a 
contract to perform what he had done. His lordſhip 
vas, upon theſe grounds, clear that Mr. Neville himſelf 
was entitled to relief: he had doubted before, on what 
had been ſaid by Lord Mansfield, that the father of a child, 
in ſuch a caſe, had an intereſt to ſee that the property of the 
huſband was ſuch as it had been repreſented to be, but 
-he now thought clearly with him. He was of opinion that 

an injunction ſhould be awarded to reſtrain Y/ilkinſm 
from proceeding to recover any debt due before the mar- 
riage of Mr, Neville (except his bill for buſineſs, which 
the parties agreed to ſettle); and he declared his opi- 
nion that HY/ilkinſon could not ever recover that debt againſt 
Mr. Neville, Neville and others v. Wiſkinſon, 1 Brown's R- 


| ports, 543. 1782. 


MURDER 
Intereſting and Remarkable Caſes. 


Jane Norkott, the wife of Arthur Norkott, being murdered, the 
queſtion was, How ſhe came by her death ? 


TOY Coroner's inqueſt, on view of the body, and de- 
poſitions of Mary Nortott, John Okeman, and Agnes his 
wife, were inclined to find Fane Nortatt a fel de ſe, (a ſui- 
cide); for they informed the Coroner and jury, * that 

was found dead in her bed; the knife ſticking in the floor, 


| and her throat cut.— That the night before ſho went _ 
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with her child, her huſband being abſent, and that no other 
perſon, after ſuch time as ſhe was gone to bed, came into 
the houſe, the examinants lying in the outer room, and 
they muſt needs have ſeen or known. if any ſtranger.had. 
come in:“ whereupon the jury gave up to the coroner a 
verdict that ſhe was fels de ſe: but afterwards upon rumour 
amongſt the neighbourhood, and their obſervation' of divers 
circumſtances, which manifeſted that ſhe did not nor could 
poſſibly (according to thoſe circumſtances) murder herſelf; _ 
thereupon the dan, whoſe verdict was not yet drawn into 
form by the Coroner, aſſented, and deſired the Coroner, 
that the body which was buried might be taken up out of 
the grave, which the Coroner aflented unto ; and thirty - 
days after her death ſhe was taken up, in the preſence of 
the jury and a great number of people : ' whereupon. the 
jury changed their verdict ; and the perſons being tried at 
Hertford aſſizes, were acquitted ; but ſo much againſt the 
evidence, that Judge Harvey let fall his opinion, that it 
were better an appeal“ were brought, than ſo foul a murder. 
eſcape unpuniſne t. i mn 
Accordingly the child of the deceaſed Jane N:rkett brought 
an appeal againſt Jahn Nortott his father, his grandmother, 
and aunt, and her huſband Okeman ; and hecauſe the evi- 
dence was ſo ſtrange, ſays Sir Jahn Maynard, I took exact 
and particular notice. And it was as follows : Ip 
After the matters above-mentioned: had been related on 
the trial; an ancient and grave perſon, miniſter to the 
pariſh where the fact was committed, being ſworn to give 
evidence, depoſed, ** That the body being taken up out of 
the grave, thirty days after the party's death, and lying on 
the graſs, and the four defendants being preſent, were re- 
* each of them to touch the dead body. Okeman's wife 
ell upon her knees, and prayed God to ſhew tokens of 
ber innoceney. The appellant did touch the dead body; 
whereupon the brow of the dead, which before was of a 
lid and carrion colour, (in terminis, the verbal expreſſion 
«> the witneſs) began to have a dew, or gentle ſweat, 
mnſc on it, which increaſed by degrees till the ſweat ran 
Wn in the drops on the face ; the brow turned to a lively 
ad freſh colour, and the deceaſed opencd one of her 
Fes, and ſhut it again; and this opening the eye was 
. 9 e eee bi done: 
118 * £415 $34 d en | 
Appeal in the ſenſe wherein it is here uſed, denotes an accuſation by 
nate ſubje&t againſt another, for ſome heinous crime; demangi 


uihme:.t on account of the particular injury ſuffered, rather than "for 
 fcuce againll the public. Sce 4 Black. Comm. 412, . 
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done three ſeveral times; ſhe likewiſe thruſt out the ring 
or marriage finger three times, and pulled it in again; and 
the finger dropped blood from it on the graſs.” Sir Ni. 
las Hyde, Chief Juſtice, ſeeming to doubt the evidence, aſked 
the witneſs, Who ſaw this beſides you? | 
IVitneſs. I cannot ſwear what others ſaw : but, my lord, 
ſaid he) I do believe the whole company ſaw it; and if it 
Had been thought a doubt, proof would have been made 
of it, and many would have atteſted with me. Then 
the witneſs, greet e admiration in the auditors, 
ſpake farther : «© My Lord, I am miniſter of the parid, 
and have long known all the parties, but never had ocea- 
ſion of diſpleaſure againſt any of them, nor had to do with 
them, or they with me ; but, as I was miniſter, the thing 
was wonderful to me : but I have no intereſt in the matter, 
but as called upon to teſtify the truth, and that I have 
done.” (This witneſs was a very reverend perſon, as [ 
gueſſed, of about ſeventy years of age ; his teſtimony was 
delivered gravely and temperately, but to the great admi- 
ration of the auditory.) hereupon, applying himſelf to 
the Chief Juſtice, * ſaid, My Lord, my — here 
preſent is miniſter of the next pariſh adjacent, and I am 
ſure ſaw all done that I have affirmed: therefore that 
perſon was alſo ſworn to give evidence, and did depoſe in 
every point the ſweating of the brow—the change of the 
colour—thrice opening the eye and the thrice motion of 
the finger, and drawing it in again ;” only the firſt vit. 


neſs added, that he himſelf dipped his finger in the blood ti 
which came from the dead body, to examine it, and he le 
ſwore he bclieved it was blood. ſa 
I conferred afterwards with Sir Edward Powell, barriſtef de 

at law, and others, who all concurred in the obſervation ey 
and for myſelf, if I were upon oath, can depoſe, that theſq i an, 

_ depoſitions (eſpecially the firſt witneſs): are truly reported 1 gui 
ſubſtance. 1 
The other evidence given againſt the priſoners, viz. . oi 

- grandmother of the plaintiff, and againſt Okeman and hi ear 
wife, That they confefſed they lay in the next room to tb fri- 
dead body that night; and that none came into the hon dur 
till they — her dead the next morning; therefore if 64 they 
did not murder herſelf, they muſt be the murderers. p. 2g 


that end further proof was made, | 
I. That ſhe lay in a compoſed manner in her bed, th 


bedcloaths not at all diſturbed, and her child by her 
bed, | 
2 5 4. He 
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». Her throat cut from ear to ear, and her neck broke. So 
that if ſhe firſt cut her throat, ſhe could not poſſibly break 
her neck in the bed. 2 8 EE 8 

Z. There was no blood in the bed, ſaving a tincture of 
blood on the bolſter whereon her head lay, but no ſub- 
ſtance of blood at all. =o: x 3 
4. From the bed's head there was a ſtream of blood on 
the floor, which ran along until it ponded in the WE 
of the floor, to a very great quantity; and there was alſo 
another ſtream of blood on the floor at the bed's foot, 
which ponded alſo on the floor to-a yy great quantity ; 
but no continuance or communication of blood on either o 
thoſe two places, from one to the other, neither upon the 
bed, ſo that ſhe bled in two ſeveral places; and it was 
depoſed, turning up the matt of the bed, that there were 
clots of congealed blood in the ſtraw of the matt under- 


neath. . 5 | 
5. The bloody knife was found in the morning ſticking 

in the floor; a good diſtance from the bed ; but the point 

of the knife, as it ſtuck, was towards the bed, and the haft 

from the bed, „ | . 
| | 5 There was the print of a thumb and four fingers of a 
i eft hand. | fa 
Sir Nicholas Hyde, Chief Juſtice. How can you know the 
ö ou of a left hand from the print of a right hand in ſuch a 
| caſe ? | : | 3 
Witneſs. My Lord, it is hard to deſcribe; but if it pleaſe 
that honourable judge to put his left hand upon your 
left hand, you cannot poſſibly place your right hand in the 
lame poſture ; „ich being done, and appearing ſo, the 
defendants had time to make their defence, but gave no 
evidence to any purpoſe. —The jury departed from the bar; 
and returning, acquitted Okeman, and found the other three 
guilty : who being ſeverally demanded why judgmentſhould 
dot be pronounced, ſaid nothing but ſeverally, I did not 
Git, I did not do it.“ Judgment was given, and the 
gandmother and huſband executed; but the aunt had the 
privilege to be ſpared execution, being with child. I in- 
qured if they confeſſed any thing at their execution, but. 
they did not, as I was told. State Trials, Vol. X. Appendix, 
. 20, A. D. 1641. | 
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Tie Caſe of Joaw Perry, and her two Sons, Tony 
and RIcHaRDY PERRY, for the ſuppoſed Murder of 


WILLIAM HARRITSON, Gent. 


WILLIAM HARRISON, ſteward to Lady Campden, at 
Campden in Glouceſterſhire, about ſeventy years of age, went 
Auguſt 16, 1660, to receive my lady's rents, which he did; 
and not returning home that night, gave cauſe to ſuſpe& 
he was murdered, After ſome time, Fohn Perry, his ſer- 
vant, gave information before a juſtice of peace, That 
his brother Richard had robbed and murdered him, and his 
mother - ſtood by whilſt it was done; and that Richard had 
once before broke open his maſter's houſe, and robbed him.— 

At the following aſſizes, Joan, ahn and Richard Perry had 
two indictments preferred againſt them, one for breaking 
open the houſe of Mr. Harriſan, and robbing him of 140], 
in the year 1659; and the other for robbing and murdering 
him, Auguſt 16, 1660. Upon the laſt indictment, the then 
judge of aſſize, Sir Chr:ſtepher Turner, Knt. would not try 
them, becauſe thc body was not found : on the former in- | 
dictment for the robbery, they pleaded Not Guilty; but | 
on people's perſuading them, they retracted their plea, and 
pleaded Guilty; begging the benefit of his majeſty's molt / 


gracious pardon and act of oblivion, which was granted T 
them: and though they pleaded guilty to this indictment, 7 
being prompted thereto, yet they all at their deaths de- b 
nied it. Yet at this aſſize, John Perry perſiſted in his f 
ſtory, That his mother and brother had murdered his al 
maſter, and that they had attempted to poiſon him in gaol th 
2 a ſo that he durſt not eat or drink with them. gr 
n GE 7 
At the next aſſizes following, Juan, John and Richard m. 
Perry, were, by the Judge of afſize, Sir Robert Hyde, Knt. vet 
tried upon the indictment of murder, and pleaded Now on: 
Guilty; when John's confeſſion before the juſtice wa cou 
proved viva voce, by ſeveral witneſſes who heard the 0, 
ame. He then told the Court, He was mad, and d 
not know what he had ſaid, The other two, Kichar6 
and Joan Perry, declared they were wholly innocent of wiil 40 
they were accuſed ; that they knew nothing of Mr. Ho" ben. 
riſon's death, nor what was become of him; and Kicharll pc: 
ſaid, his brother had accuſed others as well as him, ue 
have murdered his maſter; which the judge bidding 11 | ; 


prove, he ſaid, That moſt of them that had given evident 
| | again 
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zgainſt him, knew it: but naming no ;body, nor any 
body ſpeaking to it, the jury found them all guilty. 

Some days after, being brought to the place of execution, 
which was on Broadway-Hill within fight of Gampden, the 
mother (being reputed a witch, and to have ſo bewitched 
her ſons, they could confeſs nothing while ſhe lived) was 
firſt executed : (ſtrange ignorance and ſuperſtition !) after 
which, Richard, being on the ladder, profefſed, as he had 
done all along, That he was wholly innocent of the fact for 
which he was to die, and that he knew nothing of Mr. 
Harriſm's death, nor what was become of him; and did, 
with great earneſtneſs, beg and beſcech his brother (for the 
ſatisfaction of the whole world and his own conſcience) to 
declare what he knew concerning it. But he, with a 
dogged and ſurly carriage, told the people, he was not 
obliged to confeſs to them ; yet, immediately before his 
death, ſaid, * He knew nothing of his maſter's death, 
nor what was become of him,” but they might hereafter 
poſſibly hear.“ It is ſtrange, that a judge would order 
the exceution of three perſons, for the ſuppoſed murder of a 
man whoſe body was not found, or heard of at the time of 
trial, upon the confeſſion of a madman or an enthuſiaſt!” — 
However, Mr. Harriſon, ſome years after, appeared alive; 
and in a letter to Sir Thomas Overbury, of Burton in Glouceſter- 
ſiire, gave an account, how that very night, Anguſt 16g 
returning home, after recciving the rents, he was ſet 
upon, and forced by ſeveral ſtages to the ſea-ſide, put on 
board a ſhip, and carricd into Turkey, where he was fold 
for a ſlave to a phyſician, and continued with him for 
about a year and three quarters, when his maſter died; 
then he made the beſt of his way to a ſca-port, and with 
great difficulty get on board a Hamburgh ſhip bound for 
P;rtugal, and arrived ſafe at Liſlon; from. whence, by the 
means of an Engliſh merchant, he got on board an Bell 
reſſel, and arrived ſafe at Dover, and from thence to his 
own home, to the ſurprize of all the country. This ac- 
count was ſent with the following letter from Sir Thomas 
Uverbury to Dr. Shirley, who publiſhed it: 


« Six, | | 
* I Herewith ſend you a ſhort narrative of that no leſs 
ſrange than unhappy buſineſs, which ſome years ſince hap. 
bench in my neighbourhood : the truth of every particular 
"licrcot J am able to atteſt : and I think it may very well 
be reckoned among tue moſt remarkable enn of 
| | this 
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this, age. You may diſpoſe of it as you pleaſe; and in 
whatever I can ſerve you, you may freely command 
me p 28 ; > Soy i N ; - ; 
f Your molt affectionate kinſman and humble ſervant, 
| THOMAS Quay,” 


Burton, "Aug. 2, 1676, 


Caſe of WILLIAM YoRK, 


AT Buryſummer aſſizes, 1748, William York, a boy of ten 
years of age, was convicted before Lord Chief Juſtice 
Milles for the murder of a girl about five years of age, 
and received ſentence of death ; but the Chief Juſtice, out 
of regard to the tender years of the priſoner, reſpited exe. 
cution, till he ſhould haye an opportunity of taking the 
opinion of the reſt of the judges, whether it was proper to 
execute him or not, upon the ſpecial circumſtances of the 
caſe; which he reported to the judges at Serjeant's-[m in 
Michaelmas term following. | 

The boy and girl were pariſh children, put under the 
care of a pariſhioner; at whoſe houſe they were lodged 
and maintained : on the day the murder happened, the 
man of the houſc and his wife went out to their work early 
in the morning, and left the children in bed together; 
when they returned from work the girl was miſſing; and 
the boy being aſked what was become of her, anſwered, 
that he had helped her up and put on her cloaths, and that 
ſhe was gone he knew not whither: upon this, ſtrict ſearch 
was made in the ditches and pools of water near the houſe, 
from an apprehenſion that the child might have fallen into 
the water. During this ſearch, the man, under whoſe care 
the children were, obſerved that a heap of dung near the 


houſe had been newly turned up ; and upon removing the 0 
upper part of the heap, he found the body of the child 
about a foot's depth under the ſurface, cut and mangled in 2 U 


moſt barbarous and horrid manner. 

Upon this diſcovery, the boy, who was the only per- d& 
ſon capable of committing the fact, that was left at home 

with the child, was charged with the fact, which he Riffly fa 


denied. w 
When the Coroner's jury met, the boy was again charged, WW ju 
but perſiſted ſtill to deny the fact. At length, being he 
cloſely interrogated, he fell to crying, and ſaid he would BW ou 
tell the whole truth. He then ſaid that the child had been que 


uſed to foul herſelf in bed; that ſhe did ſo that morning 
r es acre aac 4] (which 


under the | 
and having ſo done, he got water and waſhed himſelf as clean . 
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hich was not true, for the bed was ſearched and found to 
clean) ; that thereupon he took her out of the bed,” and: 
carried her to the dung-heap; and with a large knife, 
which he found about the houſe, cut her in the manner 
the body appeared to be mangled, and buried her in the 
dung-heap 3 "FX the dung. and ſtraw that was bloody 
body, and covering it up with what was clean; ' 


as he could. | | 
The boy was the next morning carried before a neigh- 


bouring juſtice of the peace, before whom he repeated his 
confeſſion, with all the circumſtances he had related to the 
Coroner and his jury. The juſtice of the peace very 


prudently deferred proceeding to a commitment, until 


the boy ſhould have an opportunity of recollecting him- 


ſelf. Accordingly he warned him of the danger he was 


in if he ſhould be thought guilty of the fact he ſtood 
charged with, and admoniſhed him not to wrong himſelf : 
and then ordered him into a room, where none of the crowd 
that attended ſhould have acceſs to him. x 


When the boy had been ſome hours in this room, where 


victuals and drink were provided for him, he was brought a 
ſecond time before the juſtice, and then he repeated his for- 
mer confeſſion ; upon which he was committed to gaol, 
On the trial, evidence was given of the declarations be- 
fore-mentioned to have been made before the Coroner and 
his jury, and before the juſtice of the peace; and of many 
declarations to the ſame purpoſe which the boy made to 
other people after he came to gaol, and even down to the 
day of his trial ; for he conſtantly told the ſame ſtory in 
ſubſtance, commonly adding that the devil put him upon 
committing the fact. Upon this evidence, with ſome other 
circumſtances tending to corroborate the confeſſions, he was 
convicted. | 8 | 
Upon this report of the Chief Juſtice, the judges, having 
taken time to conſider of it unanimouſly agreed, 
1. That the declarations ſtated in the report were evi- 
dence proper to be left to the jury. EET 
2, That ſuppoſing the boy to have been guilty of this 
fact, there are fo many circumſtances ſtated in the report, 
which are undoubtedly tokens of what my Lord Chief 
Juſtice Haſe ſome where calleth a miſchievous diſcretion, that 
he is certainly a proper ſubje& for capital punithment, and 
oupht to ſuffer ; for it would be of very dangerous conſe- 
quence to have it thought, that children may commit ſuch 
atrocious crimes with impunity. 1 
85 Es > There 
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There are many crimes of the moſt heinous: nature, ſuch 
as in the preſent caſe; the murder of young children, poiſon- 
ing parents or maſters, burning houſes, &c. which children 
are very capable of committing; and which they may in 
ſome circumltances be under ſtrong temptations to commit- 
therefore, though the taking away the life of a boy of ten 
2 old may ſavour of cruelty, yet as the example of this 

y's puniſhment may be a means of deterring other chil. 
dren from the like offences ; and as the ſparing this boy, 
merely on account of his age, will probably have a quite 
contrary tendency, in juſtice to the public, the law ought 
to take its courſe; unleſs there remaineth any doubt touch- 
ing his guilt. | 

In this general principle all the judges concurred: but 
two or three of them, out of great tenderneſs and cay- 
tion, adviſed the Chief Juſtice to ſend another reprieve 
for the priſoner; ſuggeſting that it might poſſibly appear 
on farther inquiry, that the boy had taken this matter 
upon himſelf at the inſtigation of ſome perſon or other, 
who hoped by this artifice to ſcreen the 1 from 

ſtice. 

Accordingly the Chief Juſtice did grant one or two more 
reprie ves; and deſired the juſtice of the peace who took the 
boy's examination, and ſome other perſons in whoſe pru- 
dence he could confide, to make the ſtricteſt inquiry they 
could into the affair, and report to him. At length he, 
receiving no farther light, determined to ſend no more re- 
prieves, and to leave the priſoner to the juſtice of the Jaw 
at the expiration of the laſt; but before the expiration 
of that reprieve, execution was reſpited till farther order, 
by warrant from one of the Secretaries of State: and at 


the ſummer aſſizes, 1757, he had the benefit of his Ma- th 
jeſty's pardon, upon conſideration of his entering imme- co 
diately into the ſca-ſervice. Foſter's Crown Caſes, 70. pr 
1748. me 
ed, 

Caſe of RICHARD Mason. Luc 

5 N 8 8 prif 

RICHARD MASON was indicted for the wilful murder lee 
of William Maſom his brother; and was upon full evidence | 
convicted to the ſatisfaction of the Court, and judgmentol Bl the 
death was paſſed on him. But the judge being informed cm 
that ſome gentlemen of rank at the bar doubted, whether 8 vit 
upon the circumſtances given in evidence the offence Bl pri, 
Corey 


amounted 'to murder or manſlaughter; he reſpited cxC- 
cution till the opinion of the judges could be taken 
5 3 upon 
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uron the caſe, which he reported to have been as fol- 
oweth : 5 1 | 
| The priſoner, with the deceaſed and another brother and 
ſome neighbours, was drinking in a friendly manner at a 
public-houſe ; till growing warm in liquor but not in- 
toxicated, the priſoner and the deceaſed began in idle ſport 
to pull and puſh each other about the room. They then 
wreſtled on: fall, and ſoon afterwards played at cudgels 
by agreement. All this time no tokens of anger appeared 
on either hde, till the priſoner in the cudgel-play gave 
the deceaſed a ſmart blow on the temple. The deceaſed 
thereupon grew angry, and throwing away his cudgel cloſed 
in with the priſoner, and they fought a ſhort ſpace in 
good earneſt: but the company interpoſing they were ſoon 
arted, | ts 
: The priſoner then quitted the room in anger; and when 
he got into the ſtrect was heard to ſay, © Damnation ſeize 
me, if I do not feteh ſomething and ſtick him.” And 
being reproved for uſing ſuch expreſſions, he anſwered, 
„be damnad to all eternity, it I do not fetch ſomething 
and run him through the body.” . | : 
The deeeated and the reſt of the company continued in 
the room where the affray happened; and in about half an 
hour the prifoner returned, having put off a flight thin 
coat he had on when he quitted the room, and put on one 
of a coarſe thick cloth. I he door of the room being open 
into the ſtreet, the priſoner ſtood leaning againſt the door- 
polt, his lett-hand in his boſom and his cudgel in his 
"git looking in upon the company, but not ſpeaking a a 
word, ET | 

The deceaſed ſeeing him in that poſture invited him into 
me company: but the priſoner anſwered, “J will not 
come in.” © Why will you not?“ faid the deceaſed, The 
priſoner replied, “ Perhaps you will tall on me and beat 
me.” The deceaſed aſſured him he would not; and add- 
ed, © Beſides: you think yourſelf as good a man as me at 
cudgels, perhaps vou will play at cudgets with me.“ The 
ſmivoner anſwered, “ I am not afraid to do ſo it you will 
lep off your: fiſts,” = = EE 

Upon theſe words the deccaſed got up and went towards 
tte priſoner, who dropped the eudgel as the deceaſed was 
coming up to him. The deceaſed took up the cudgel and 
Wh it gave the priſoner two blows. on the ſhoulder. The 
pioner immediately put his right-hand into his boſom, and 
den out the blade of a tuck-ſword crying, © Damn you, 
Rand off, or Ill ſtab you” and immediately, without 


giving 


58 | Munz. 


; giving the deceaſed time to ſtep back, made a paſs at kin 
with the ſword, but miſſed him. The deceaſed thereupon 


ve back a little, and the priſoner ſhortening the ſword - 
in his hand, leaped forward toward the deceaſed, and ſtab. 


bed him to the heart, and he inſtantly died. | 
The judges having had copies of the caſes left at their 
chambers, met in Michoelmas vacation at Lord Manjfelt's 
chambers, and unanimouſly agreed, that there are in this caſe 
ſo many circumſtances of deliberate malice and deep revenge 
on the priſoner's part, that his offence cannot be leſs than 
wilful murder. He vowed he would fetch ſomething to 


ſtick him, to run him through the body. Whom did he 


mean by him? Every circumſtance in the cafe ſheweth he 
meant his brother : he returned to the company provided 
to appearance with an ordinary cudgel, as if he intended 


to try ſkill and manhood a ſecond time with that weapon; 


but the deadly weapon was all the while carefully concealed 
Under his coat ; which moſt probably he had changed for 
the purpoſe of concealing the weapon, 
- He ſtood at the door refuſing to come nearer; but artfully 
drew on the diſcourſe of the pait quarrel ; and as ſoon as he 
ſaw his brother diſpoſed to engage a ſecond time at cudgels, 
he dropped his cudgel and betook him to the deadly weapon, 
which till that moment he had concealed. | 
He did indeed bid his brother ſtand off; but he gave him 
no opportunity of doing ſo before the firſt paſs was made, 
His brother retreated before the ſecond, but he advanced as 
faſt, and took the revenge he had vowed. 5 
The circumſtance of the blows before the ſword was pro. 
duced, which I prcſume might weigh with the gentlemen 
who doubted, altereth not the caſe at all, nor doth the pre- 
cedent quarrel ; becauſe, all circumſtances conſidered, he 
appeareth to have returned with a deliberate reſolution to 
take a deadly revenge for what had paſſed; and the blows 
were plainly a provocation ſought on his part, that he might 
execute the wicked purpoſe of his heart, with ſame colour 


of excuſe. | | | 
He was ſoon afterwards executed, Foſter's Crown Cuſes, 70. 


1750. 


The Caſe of REasoN and TRANTER. 


REASON and TRANTER — indicted for the mur- 
der of Mr. Luttere//. The facts were theſe : theſe men were 


otticers of the ſheriff of Middleſex, and had a warrant 5 
| | ar 
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arreſt Mr. Lutterell for 101. They arreſted him eoming 


out of his lodgings, whereupon he deſired them to go 


back with him to his lodgings, and he would pay 
the money. They complied with this, and Reaſon went 
vp with him into the dining-room, having ſent Tranter to 
the attorney's for a bill of the charges, whilſt Reaſon and 
the deceaſed continued together, ſome words paſſed between 
them in relation to civility-money, which Mr. Zutterel/ re- 
fuſed to give, and thereupon went up another pair of ſtairs 
to order his lady to tell out the 3 and then returned 
to Reaſan with two piſtols in his breaſt, 

importunity of the maid he laid down upon the. table, and 


retired to the fire wnich was at the other end of the room, 
declaring he did not defign to hurt the defendants, but he 


would not be ill uſed. : 


By this time Tranter returned from the attorney's with 


the bill, and being let in ” the boy went directly up ſtairs 
to his partner, being followed by the boy, who ſwore, 
that as he was upon the ſtairs (Tranter being that minute 


gone into the dining-room) he heard a blow. given, but 
could not tell by whom, and thereupon haſtening into the 


room he found Tranter had run the deceaſed up againſt 


the cloſet door, and Reaſon with his ſword ſtabbing him. 


Mr. Lutterell ſoon ſunk down upon the floor, and begged for 
mercy ; but Reaſon ſtanding over him continued to ſtab him, 
till he had wounded him in nine places. | : 

By this time the maid came in, and ſeeing her maſter in 
that poſture, ſhe and the boy ran out for help, and imme- 
lately heard one of the piſtols go off, and preſently 
after the ſecond, which a woman, looking out at a win- 


dow on the other ſide the way, proved to be fired by Reaſon, 


and ſeveral people, upon the alarm of the maid, coming 


into the room, found Mr. Lutterell upon the floor where the 


maid left him, without any ſword or piſtol near him. | 

On behalf of the priſoners evidence was given that Mr. 
Lutterell had a walking-cane in his hand, and that Tranter 
had a ſcratch in his forehead, which might be probably. a 
blow with the cane, and the blow heard by the boy upon 


Tranter's firſt going into the room. And one of the ſur- 
geons depoſed, that the deceaſed had made ſuch declarations 


to the clergyman, but this witneſs atierwards being alone 


vith Mr. Lutterell preſſed him very earneſtly to diſcover the 


ruth, upon which Mr. Lutterell did ſay; that he believed he 
might ſtrike one of them with his cane betore they run him 
trough. | | | 3 


1 Upon 


which upon the 
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Upon this the.queſtion aroſe whether Mr. Zuiterell's tri. 
ing one of the bailiffs firſt would reduce the ſubſequent kill. 
ing to be manſlaughter only? 

n ſupport of the proſecution it was argued that notwith. 
ſtanding ſuch ſtroke the priſoner would be guilty of murder, 


that not being a ſufficient provocation for giving the death; 


wound with the piſtol : and for this He/lzway's cafe, Cre. Car. 
139, and Kehng 127, were cited, where the woodward, 
finding a boy in the park who came to ſteal wood, tied 
him to a horſe's tail in order to correct him, the horſe 
ran away and the boy was killed: and this was adjudyed 
to be murder, becauſe the tying him to the horſe's tail, 
being an act of cruelty, for which no ſufficient provoca- 
tion had been given, he was anſwerable for all the conſe. 
quences of it. 4 

On behalf of the priſoner it was inſiſted that the bringing 
down the piſtol was a ſufficient alarm-to them to be upon 
their guard, and then when he ſtruck one of them, it vas 
reaſonable for them to apprehend themſelves to be in danger; 
and in ſuch caſe a prudent man would not leave it any longer 
— — power of his adverſary to do him any further mii 
chiet. 5 

To this it was anſwered, that if Mr. Luttercl] had con. 
tinued to keep the piſtols in his boſom, there might be 
ſome colour for an apprehenſion of danger; byt the con- 


- trary appearing, viz. that he was at a diſtance from the 


piſtols, with the defendants between him and them; they 
had no ground to fear any harm upon that account ; and 
the death's wound was given after Mr. Lutterell was fallen 
down with the wounds he had received with the ſword, and 


was intirely in the power of the priſoner ; ſo that what they 


did afterwards was murder in them, becauſe it exceeded the 


bounds of ſelf-preſervation. 


The Court in directing the jury faid, that if they be- 
lieved Mr. Lutterell made the firſt aſſault upon the bailifis, 


the killing with the piſtol after he was down would be 


but manſlaughter; and the jury upon that direction found 
them guilty of manſlaughter only, though otherwiſe they 
were diſpoſed to have. hanged them fo the barbanity of 


the act. 
They were burnt in the hand. Reaſon and Tranltr, 


King's-Bench, 1 Sirange's Reports, 499. 1721. 


Th 


| a 
The Caſe of JoHN Huccins. 


THE priſoner hu Haggins was indicted for the murder 
of Hau Arne, a priſoner in the Fleet priſon, It appeared 
that Higgins was warden of the Fleet; and that one Thamas - 
Gibb; was his deputy. Gibbm had a ſervant, viz. James 
Barnes, who acted in the care of priſoners, and amon 
others of the deceaſed Edward Arne. On the 7th of Sep- 
tember, Barnes placed Arne in a new-built room an the priſon, 
where he kept him ſix weeks without fire, chamber-pot 
or eloſe-ſtool, the walls being damp and unwholeſome, and 
the room built over the common ſewer ; all which was 
within Barnes's knowledge. | 5 

On the 10th of September, Arne became fick, and lan- 
guiſned till the 20th of October following, when he-died in 
tais room. It appeared further in evidence before the 
jury, that for at leaſt fifteen days before Arne's deceaſe, 
Higgins, the priſoner, knew the condition of the room and 
was once preſent at the priſon, and ſaw Arne in this ſitua- 
tion, but he turned away, and Barnes ſhut the door, and 
Arne continued in the room until he died. It further ap- 
peared that while Gibban was deputy, Huggins himſelf ſome- 
times acted as warden. „ 

The jury were in doubt about their verdict, whether 
this was murder in Huggins, who only was taken and put on 
his trial: on theſe facts, found in a ſpecial verdict, the 
queſtion was left for the Court. 3 

The queltion was argued in the Court of King's-Bench by 
Mr. Willes and Serjeant Hyre; after which it was argued at 
Serjeant's-Inn Hall, ow aal all the judges, by Serjeant 
Cheſbzre, the Attorney and Solicitor General and Mr. Willes 
for the proſecution, and by Serjeant Darnall, Serjeant Eyre, 
derjeant Hawkins, Peere Milliams, Strange and Forſter, for the 
priſoner, After which | 5 

Lord Chief Juſtice Raymond delivered the opinion of the 
Court as follows: : | LE 3 

The queſtion is, Whether upon the facts (as before ſtated), 
the prifoger Huggins is guilty of the murder of £dward 

rin « | 

For that purpoſe it wlll be neceſſary to conſider theſe 
two things: 1, What offence it is in James Barnes and 
2. Whether the priſoner is guilty in the ſame degree? 

And as to the firſt point we are all of opinion, that if 
Barnes was now before the Court, and the facts as found 
in this verdict were found againſt him, he would un- 

| doubtedly 
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docubtedly be guilty of murder. It is certain there is no par- 
ticular way of killing another, that is neceffary to confi. 
tute a murder; but the committing of murder is as yz. 
rious as the ſeveral ways of putting an end to life. In the 
| caſe of a priſoner there is no occaſion for an actual ſtroke : 
the reſtraining him by force and killing him by ill uſage, 
is enough to conſtitute this offence. All the authors * 
ſpeak of this ſpecies of murder deſcribe it by a general ex. 
reflion, per dure garde de ſes gardens. The duty of a gaoler 
Is not to puniſh, but confine the party, for the ſingle pur. 
ſe of his being forth-coming to anſwer a legal charge or 
demand. Feta 38. In this caſe Barnes has certainly exceeded 
his duty: he has been guilty of a breach of that truſt which 
the law has repoſed in him, and is anſwerable for all the 
conſequences of it. A 
Another conſideration to make it murder is, that it is a 
deliberate act, of long continuance, and of great cruelty. 
It is likewiſe accompanied with force, againſt the conſent 
of the party. On all which accounts the law implies ma- 
lice. Had he therefore been before the Court, there would 
«iy been no difficulty in adjudging it murder with regardto 
im. 
© Secondly, Having thus determined what offence it would 
be in Barnes, let us now confider how it ſtands with regard 
to the priſoner at the bar. And though the indictment has 
charged him equally with the other, yet we think the 
verdict has made a wide difference between them, The 
indictment charges Barnes to be his ſervant, but the verdit 
finds he was the ſervant of Gibbon. The whole charge in 
the verdi& againſt the priſoner is, that for fifteen days beſſre 
Arne's death, he knew what ſort of a room he wa# in: 
that he once ſaw him under the dureſs of impriſonmendthat 
Barnes had put him in: and that during the time Gibbon was 
deputy, Huggins ſometimes ated as warden. But notwith- 
ftanding theſe circumſtances which are found againſt the 
priſoner at the bar, we are all of opinion, he is not guilty 
of murder. ' ue ms Sean 
It is a point not to be diſputed, but that in criminal 
caſes the principal is not anſwerable for the act of the 
deputy, as he is in civil caſes : they muſt each anſwer for 
their own acts, and ſtand or fall by their own behaviour. 
All the authors that treat of criminal proceedings, proc 
on the foundation of this diſtinction ; that to affect the 
ſuperior by the act of the deputy, there mult be the 
command of the ſuperior, which is not found in this 
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The dureſs in this caſe conſiſted in the firſt taking him 


againſt his conſent, and potting him in that room, and the 
keeping him there ſo long without neceſſaries, which was 
the occaſion of his death. Now none of theſe circum- 
ſtances are found againſt the priſoner. The jury does not 


ſay he directed his being put into the room, that he knew 
how long he liad been there, that he was without the ne- 

ceffaries in the indictment, or was ever kept there after the 
time the priſoner ſaw him, which was fifteen days before his 


death. And as theſe cirzumſtances are found againſt Barnes, 


and not againſt Huggins ; and as in theſe caſes the Court is 


never to intend any thing, but muſt found their judgment 
on the facts as ſtated in the ſpecial verdict, and on them 
only ; there can be no colour to think one equally guilty 


with the other. The only circumſtance relied upon to 


ſupply all this is, the priſoner's being once at the priſon 
where he ſaw the deceaſed under the dureſs, and turned 
away, But ſurely the bare being preſent can never amount 
to an aiding and abetting. He ſaw him there, it is true; 
but does that infer he know how it was occaſioned, or con- 
ſented to the continuance of it? It is very material in this 
caſe that the dureſs by which this unfortunate man came to 
his end, could not be known by a bare looking in upon 


him: he could not know he was there againſt his conſent, 


he could not by ſeeing him know the length of his con- 


finement, or how long he had been without the decent 


neceſſaries of life: and it is likewiſe material, that no ap- 


plication is found to have been made to Huggins the pri- 


loner, which perhaps might have altered the cale. ; 
Theſe circumſtances, taking them all CO; are a 
vet ſlender evidence of a conſent in the priſoner to the 


dureſs: though this I muſt ſay, that were they ever ſo _ | 


ſtrong an evidence of conſent ; they will not be ſufficient 
for us to ground a judgment upon: we are to determine 


upon facts, and not on evidence of facts; ſo is Kelyng 78, 


111, where it is found, that Plummer diſcharged the fuzee, 
but not that he diſcharged it againſt the king's officers ; 
and the Court could not take it that he did. It would be 
the moſt dangerous thing in the world, if we ſhould once 
give into the doctrine of inferring facts from evidence 
2 is the proper buſineſs of a jury, and not of the 

ourt, | | 3 

But it is objected, that though the priſoner had made a 


deputy, he had (till the inſpection of the gaol; and for the 


time he was there, the power of the deputy ceaſed. To 


this I anſwer, that there is no caſe in law which * 
| t 


= MURDER: | 


that the accidental preſence of the principal amounts to 2 
revocation ; and in reaſon it ought to be conſtrued ſuch 2 
coming, as ſhews he intended to take upon himſelf the exe. 
cution of the office. If a diſſeiſee comes to dine with the 
diſſeiſor, that will not amount to an entry. 

It is likewiſe inſiſted on that in many caſes a perſon who 


is abſent when the murder is committed, may nevertheleſs - 


be an aider and abetter ; and the caſes were put of laying 
poiſon, putting a child in a hogſtye, covering it with leaves, 
or leaving a ſick man in the cold, by which he dies, which 
are all to be met with in Kehng. Now as to theſe caſes, 
I muſt obſerve that in one of them the perſon abſent did 


the act which was the occaſion of death; whereas here the 


act is found to have been done by another. | 
It was further obſerved upon this head of abſence, that 
in Slbaunf. 17. Cromp. 24. 6. the caſe is ruled to be murder, 
of letting a miſchievous beaſt go abroad, which happens to 
kill a man., But ſurely that is laid down too general in 
thoſe books: and it would be very hard, if a man takes a 
reaſonable care to keep up the bealt, that he ſhould be an- 
ſwerable, if the beaſt ſhould break out without his know- 
ledge or conſent. e 3 
here is but one thing more that was preſſed by the 
king's counſel, viz. that ſince it was determined in Oneby's 
caſe that it is not neceſſary for the jury to find malice, 
why is it more neceſſary to find the priſoner's conſent ! 
Fo this I anſwer, that malice is matter of law ariſing from 
a legal conſtruction of the act; and from the act of the 
party the law has always conſtrued, whether there was 
malice expreſs or implied: but conſent is an act of the 
mind: a ſudden killing is conſtrued to be malicious, though 
there is no time for any conſent. Theſe are the reaſons 
which induce us to determine that upon this verdict the 
priſoner at the bar is not guilty of the murder of Eqward 
Arne, King's-Bench 2. Strange's Reports, 882. 1726. 


Tue Caſe of Jo an ONEBVY. 
JOHN ONEBY was indicted for the murder of Milian 


Gower ; the circumſtances attending which were as follow: 
| Upon the 2d of February 1525, the priſoner Oneby and 
Gower the deceaſed, were in company, together with «bn 
Rich, Thomas Hawkins and Michael Blount, in a room at the 
Caſtle Tavern in the county of Middleſex, in a friendly man- 
ner. After they had continued thus for two hours, 
and dice were called for; the drawer ſaid, he had dice but 
| | ny 
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no box, and thereupon Oneby bid the drawer. bring the 

per-box, which he immediately did; and then the com- 
pany began to play at hazard, and after they had played 
ſome time, Rich aſked if any one would ſet him three half 
crowns ? whereupon Gower the deeeaſed in a jocular man- 
ner, laid down three halfpenny pieces, and then ſaid to 
Rich, 1 have ſet you three pieces; and Oneby the priſoner 
at the ſame time ſet the ſaid Rich three half crowns, 
which Rich won : and immediately after, Oneby, in an-angry 
manner, turned about to the deceaſed, and faid it was an 
impertinent thing to ſet halfpence, and that Gower was an 
impertinent puppy for ſo doing; to which Gower anſwered, 
whoever called him ſo was a raſcal. Oneby thereupon -took 
up a bottle and with great force threw it at . it 
did not hit him, but bruſhed his perriwig as it paſſed by 
his head, and beat out ſome of the powder: whereupon 
Cauer immediately toſſed a eandleſtiek or bottle at Oncty, 
but did not hit him: upon which Gower and Oneby both 
roſe up to fetch their ſwords, which then hung up in the 
room, and Gower drew his ſword, but Oneby was prevented 
from drawing his by the company; Gawer thereupon threw 


again for the ſpace of an hour. At the expiration of an 
hour, Gower ſaid to Oneby, We have had hot words, but 


and at the ſame time offered his hand: to which One 
anſwered, © No, damn you, I will have your blood.” Af- 
terwards the reckoning was. paid, and all the company 
except” Oneby, went out of the room to go home; and he 
Icmaining alone in the room, called to Gower in theſe. 
Fords, © Young man, come back, I have ſomething to ſay 
0 you ;” whereupon Gower returned into the room, and 
immediately the door was flun 
the reft of the company were excluded; and then a claſhing 
or ſwords was heard, and Oneby with his ſword gave Gower 
a mortal wound, of which he died the next day. It was 
en in evidence that at the breaking up of the com- 
pany the priſoner Oneby had his great coat thrown over his 
oulders, and that he received three flight wounds in the 


bn mongit ſwordmen is called fair, anſwered,. „I think I 
ne Wi and from the time of throwing the bottle there was 
* *<conciliation between the priſoner and the deceaſed. 
* e queſtion upon theſe facts which were found by the 
was, Whether this be murder or manſlaughter ? 


„ Serjeant 


away his ſword, and the company interpoſing, they ſat down 


you was the aggreflor, but I think we may paſs it over ;” - 


g to and ſhut, and thereby 


"z2gcment ; and that Gower being aſked upon his death- 
d, whether he received his wound in a manner which 


i. "MURDER, 


Serjeant Darnall againſt the priſoner argued, that it was 
murder, as follows: In order to conſider whether this be 
murder or manſlaughter, I ſhall premiſe that which is not 
to be diſputed, that every malicious killing is murder, and 
that malice may be either expreſs or implied. This is 
malice implied in the a& itſelf, becauſe there was no rea. 
ſonable provocation; there was nothing but words paſſe 
between them, till the priſoner threw the bottle at the de- 
ceaſed; and it has been often reſolved, that in pointof lay 
words are no provocation. But if words were a ſufficient 
provocation, yet it appears the priſoner began with words 2 
well as acts. The calling Mr. Gower an impertinent puppy, 
was previous to the ſaying or doing of any thing by Mr. 
Ger that could give offence to the priſoner : if the ſetting 
of halfpence was a thing to be reſented, the affront was 
to Mr. Rich, and not to Mr. Oneby, whoſe bet to Rich was 
not at all affected by what was done by Mr. Gaver, And 
that it is murder in this defendant I think cannot he di 
puted after the judgment of the Court in Mawgridge's caſe, 
Kelyng 119. There the bottle thrown by Cpe hit Mawgridg 
and broke his head: here the candleſtick or bottle toſſed 
by Gawer did not hit the priſoner at the bar: that was a 
ſudden conflict, this a deliberate act, after a diſpoſition to 
peace manifeſted by Ger, and a continuance of malice in 
the priſoner for above an hour after the firſt conflict. What 
was donc here by Mr. Gerber would have been juſtifiable 
in him, even if the candleſt;ck had hit the priſoner; and 
ſo it was reſolved in Mawegridge's cafe, for there the bottle 
returned by Mr. Cape hit the defendant and broke his head, 


And as the act done by Mr. Gawer was juſtifiable in him; it 
tollows that it can be no foundation to excuſe or mitigate 1 
the ſubſequent killing by Mr. Oneby. The caſe put in 
Kelyng 128. of an aſſault by A. upon B. B. draws his fror ſu 
and purſues A. to the wall, where A. in his own di © 
fence kills B. and it is held murder in A. has many bo 
ſtrong circumſtances in favour of A. which are not in thy qu: 
caſe. | | | ML 
But J apprchend, it is not neceſſary to rely barely on thigh bac 
point; that there is malice implied in the act; ſince b 
plainly appears upon the ſtate of the caſe, that here is c dis 
preſs malice: when the deccaſed was deſirous toend the mat ther 
ter amicably, the priſoner replies, No, damn you, I wi . 


have your blood :” this explains and goes through th 
whole fact, and proves the ſubſequent killing to be m 
licious. 5 5 3 


7 


MESSE. 


I do therefore inſiſt that taking it either way, either as a 


killing out of malice implied, or malice expreſs, it is mur- 


der; and that this upon the fact is a killing of malice im- 
plied, and upon the priſoner's own words coupled with the 
fact, it is malice expreſs, and conſequently murder. 

Serjeant Eyre, argued for the priſoner. The queſtion is, 
What degree of homicide this is? and I apprehend it to 


be but manſlaughter : the diſtinction is, that if the kill- 


ing be of malice forethought, it is murder; if on a ſud- 
den occaſion, this is but manſlaughter; and that I take to 


be this caſe, | 


In g In/t. 51. malice prepenſed is defined to be, when 


one compaſſeth to kill another, and doth it ſedato animo: 
on the other hand, manſlaughter is the doing it without 
premeditation upon a ſudden brawl, ſnuffling or contention, 


3 bo 57. . 2 : 
he law has ever been indulgent to the paſſions of 


men: ira furor brevis et, and therefore as a madman the 
party is excuſed for what he does in a ſudden tranſport 
of paſſion : I do admit, that bare words are no Fe ; 
but yet they will ſerve to explain the nature of the combat, 
and ſhew whether it was ſudden or not, The calling 
the priſoner a raſcal, was what no man of honour could 
put up with; and as this was the beginning of the quarrel, 
the fighting was as ſudden as the reproachful words, If 


the priſoner had ſtabbed Mr. Gower upon ſpeaking the 


words, and Gower had done nothing, I believe it would 


have been murder; but here was a regular fight, and inter- 
change of blows, and ſo it comes up to the caſe put in Kelyng 


5 of a combat between two of a ſudden heat, where if one 
ills the other, it is but manſlaughter, | 

The law has fixed no certain time when it ſhall be pre- 
ſumed the paſſions of men are cooled. The caſe in 12 


G. 87. muſt take up a longer time than this, for there the 


boy who had been beaten by another in a combat ran three 
quarters of a mile to his father, and told his ſtory, and 
after that the father provided himſelf with a cudgel and 
had as far to go in purſuit of the other boy and gave him 
a blow of which he died; this was not murder : and there is 
as difference between that caſe and the caſe at bar; that 
there the adverſary was out of fight, but here he continued in 
preſence, which mult rather inflame than abate the paſſion. 
The words made uſe of by Mr. Gower carry an imputa- 
ton on Mr, Oneby, which might provoke him afreſh: the 
(cling him he was the aggreſſor was not likely to make an 
end of the av rg. and that is plain from the manner in 
which Mr. Oneby underſtood 2 who would never have 

| r 2 laid 
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ſaid ſo harſh a thing to his friend Mr. Gower, if he hag 
been at that time in any degree maſter of himſelf, 

It does not appear who began, after Mr. Gower returned 
into the room. It is not likely the prifoner began, be- 
cauſe he had his great coat thrown over his ſhoulders ; and 
as to the ſhutting the door, it is ſtated to be done imme. 
diately on Gawer's returning, and is likelier to be done by 
him that came into the room when the firſt conflict hap. 

enced. It appears Mr. Gower was the readieſt to draw his 
word, it was actually drawn, and the prifoner's was not; 
and ſince it is not ſtated who drew firſt the ſecond time, ! 
think it ought to be explained by the firſt. 5 

To make it murder in the firſt inſtanee, it muſt be done 
with a weapon that could endanger life: the bottle in 
Mawgridge's caſe was full of wine, and it hit him ſo vio. 
lently that he never ſpake more: but for any thing appear- 
ing upon the verdict, this might be only a ſmall oil bottle 
uſually ſet upon tables in public houſes, and might perhaps 
be empty before it was flung. The cafe of Mr. Turie, 
which is taken notice of in Cumb. 407, was held man- 
ſlaughter upon this reaſon, becauſe the clog was not ſuch 
an inſtrument, from a blow with which it was likely 
death ſhould enſue. But ſuppoſing the bottle to be as big 
and as full as Mawgridge's bottle, yet no harm was done 
by it here, as there was in Mawgridge's caſe. Here-was 
no drawing the ſword eo inflante, as Mawgridge did, which 


occ aſioned the judges to lay the returning the bottle by 


Mr. Cope out of the caſe, and conſtrue the immediate 
drawing the ſword, as an intent to ſupply the miſchiet the 
bottle might fall ſhort of. Mawgridge's caſe is materially 
different from this. There the intention from the firſt 


- throwing the bottle was to commit murder, here it was 


otherwite. There the firſt bottle hit, here it miſſed. There 
the murderous intent was immediately carried into execu- 
tion, here was a long interruption, The deceaſed needed 
not have returned, if he had not been equally diſpoſed to 
combat ; and he himſelf ſaid it was a fair combat, which 


there was no pretence to ſay in Mawegridge's caſe. 


Serjeant Darnall replied, The words on both ſides mul 
certainly be laid out of the caſe; if not, puppy was work 
than raſcal, becauſe it is the name of a beaſt. If Mr. 
Gower took Oneby to be the aggreſſor, the condeſcenſion w3s 
the greater in him; it is no more than ſaying, I who hate 
been injured am ready to paſs it by, I do not find it w3 
at all relied upon in Mawgridze's caſe, that the bottle wi 
fu!!: and as to the caſe in Cumberbach, the ſervant on 


„ 


589 


had committed a fault, for which he was liable to be cor- - 
rected : the deceaſed's declaration was only that he received 
the wound with a fair puſh, 1 : TY 
The Court ſaid nothing upon this argument, but ap- 
inted another to be before the twelve judges of England. 
And in Eaſter term following it was accordingly argued by 
Mr. Lee for the proſecution and Mr. Ketelbey for the priſoner to 
the ſame effect as the former argument. mo | 
On the 12th of June following, the priſoner being brought 
to the King's-Bench bar, Lord Chief Juſtice Raymend deli- 
vered the reſolution of the Court as follows: IE. 
There has been a great deal of time ſince the trial 
the priſoner, but that has not been ſpent on account of any 
difficulty in the caſe, but by the parties themſelves, in 
drawing up and ſettling the ſpecial verdict : it did not come 
before us till Hilary term laſt, ſince which we have heard 
two arguments, and are now ready to deliver our opinions. 
And I do now deliver it as the unanimous opinion of all 
the twelve judges, that the priſoner at the bar is guilty of 
murder, 5 | ED. a 
The notion of murder is agreed on all hands to be, the 
killing another of malice prepenſe, that is in other words, 
a killing with a wicked deſign. "The malice neceſſary to 
make the at murder, may be either expreſs or implied; 
and my Lord Hale in his Pleas of the Cretun, when he is 
deſcribing what is malice implied, lays a great ſtreſs upon 
the manner of doing the act; and therefore puts the caſe 
of a man exerciſing an unruly horſe amongſt a multitude, 
where from the circumſtances of the act it is highly probable 
miſchief may enſue. | 
If a man kills another without any provocation, this is 
malice implied; for the law ſuppoſes there muſt be ſome 
latent malice in the party, or otherwiſe he would not be 
ſo barbarous as to take away the life of another. It may 
be murder, though words or even blows paſs between 
mem; and the cafe put in Aehng and cited at the bar, is 
certainly law; that if A. ſtrikes B. B. draws and returns 
the afſault, and A. kills B. it is murder, though A. was 
upon his defence, and though the killing was ever ſo ſud- 
den; and upon this principle it was, that Mawgridge's caſe 
Was adjudged, | | 
It was faid, that Mawgridge's caſe was a ſingle caſe, and 
went farther than any caſe before it, but I take this oppor- 
unity to declare, that we are all of opinion that Mawgridge's 


But 


cle is law. 
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But as that caſe was adjudged murder upon the implied 
malice, we are all of opinion the caſe at bar goes farther 
and that the priſoner is guilty of murder on expreſs malice. 
A general maliee againſt any man is expreſs malice with 
regard to that man. Mod. 86. If one man ſays he will revenge 
himſelf of another, or (as in this caſe) that he will have 
his blood, and a killing enſues; it is murder. Here is ex. 
preſs malice before the giving the wound. There was 
nothing done by the deceaſed but what was perfectly inno- 
cent: he ſet the halfpence to Rich, and not to the defen. 
dant ; Rich did not reſent it, becauſe it was not done with 
a deſign to affront him, but in a jocular way, and could be 
no foundation for the priſoner to turn about in an a 
manner and abuſe him. The words returned by FY 
Gower were not unſuitable to the occaſion ; though if they 
had been ever ſo improper, it is certain they would have 
been no provocation in law. And as to their being looked 
upon otherwiſe amongſt thoſe who eſteem themſelves your 
men of honour, give me leave to ſay, thoſe are miſtaken 
notions of honour, nothing being conſiſtent with honour 
that is inconſiſtent with the laws of God or man. 
The next thing that followed after the words, was the 
throwing the bottle at Mr. Gawer with great violence. The 
bottle it is true only touched his perriwig ; but ſuppoſe it 
had killed him, will any man offer to ſay it would not 
have been murder? What Mr. Gawer did is not ſtated to 
be ſuch an act of violence as the priſoner's, which is found 
to be done with great force. 8 
It was ſaid, that Mr. Gower was the firſt that drew his 
ſword, but with what intent appears very plainly: it was not 
to attack Mr. Oneby, but to defend himſelf; and therefore 
when he ſaw Oneby's ſword ſecured, he immediately threw 
away his own. | | | 
After this they fit down again and Mr. Gower, like a man 
of temper, applies to the other in a very proper manner: 
it was objected, that he thereby made Mr. Oneby to be the 
aggreſſor: if he did ſo, he ſaid no more than the truth, 
for Oneby began firſt both by abuſive language and by 
throwing of the bottle. And it is plain that Mr. Cu | 
gid not deſign to upbraid Mr. Oncby, but only uſed it as 40 F 
argument to make up the matter. „„ 
The anſwer that is made to this is the ſtrongeſt evidence 
of expreſs malice. It can admit of no other conſtruction, 
but that he was determined to take away the other's lite. 
The calling him back after he was gone out of the room, 


ang telling him he had-ſomething to ſay to him, 1 
e 2X | cdate 


lte 


MURDER. b 1 


ſedate mind, and a deliberate intention. The words young 
nan were words of contempt, and the ſomething he had to ſay 
„ him could be nothing but reſentment. He ſtaid in the 
room after all the reſt to have this opportunity of gratify- 
ing his revenge, and that ſomething be had ts ſay to him is ex- 
lained by the claſhing of ſwords which was heard imme- 
diately upon the other's return, and the ſhutting of the door, 
when he had that fatal opportunity of carrying his malicious 
expreſſions into exegution. | = . 

t is true that he received three 5 wounds in the en- 
gagement. But we think, in a caſe of this nature, that an 
interchange of wounds will not alter the caſe. 

Theſe are the reaſons why we are all of opinion that the 
killing of Mr. Gower was of expreſs malice in the priſoner. 

I ſhall now give anſwers to the objections which were 
made on behalf of the priſoner, and which have been duly ' 
weighed and conſidered by the judges, | 1 
lt was objected, that this was no more than a' ſudden 
quarrel, where there were provoking words and mutual 
allaults; that it does not appear the paſſions were ever 
cooled, and that indeed the law has fixed no time wherein it 
ſhall be preſumed the heat and fury of the party _ be 
allayed, but it is to be left to the jury, and they have found 
that there was no reconciliation. | | s 

To this it may be anſwered in the firſt place, that there 
c1n be no preſumption in favour of death, Kelyng 27. And 
therefore in all caſes, it lies upon the flayer, to extenuate 
the fact, which prima facie is always murder, 

ln the next place I would obſerve, that it is going much 
90 far, to ſay that this killing was upon a ſudden quarrel ; 
but to take the objection in its full ſtrength, I will ſuppoſe 
it to be ſo, and then the anſwer I give to it is, that it mani- 
tcitly appears, there was a ſufficient time wherein the pri- 
loner might have cooled, and reaſon have reſumed her ſeat, 
becauſe the ſubſequent acts appear to be deliberate. | 
In caſes of this nature the judges are to determine what 
is malice, or what is a reaſonable time to cool; and they 
mult do it upon the circumſtances of the caſe : the jury are 
Judges only of the fact, and we muſt determine it to be de- 
liderate or not. Hence it is, that in ſumming up an evi. 
vence the judges direct the jury, if you believe ſuch a fact, 
it is ſo; if not, it is otherwiſe ; and they find either a gene- 
al or ſpecial verdict upon it. There is no inſtance where 
the jury ever find that the fact was done out of malice, or 
tat the party had or had not time to cool ; but that muſt. 
bc left to the judges upon the circumitances of the caſe. In 

| | 5  fillavay's 
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Holleway's caſe it wagleft to the Court to determine whether 
the tying the. boy to the horſe's tail was not a malicious 
act. So in the caſe of the two boys who had quarrelled 
and the father ran after one of them and killed him, the 
Court, and not the jury, determined whether it was malice or 
not. Palm. 545. | | 

As the law has fixed no time when the paſſions ſhall be 
ſaid to cool, it muſt, and only can, be determined upon the 
circumſtances of each particular caſe. If any deliberate 
act appears, the queſtion is determined: the quarrelling in 
a morning, and deferring the fight till afternoon, is a de- 
liberate act, that will make it murder. So in Bromuitd's 
caſe, 1 Lev. 180. the declining an immediate encounter, be- 
cauſe of the diſadvantage of his high heels, was held to be a 


deliberate act, that manifeſted a coolneſs :. and the ſame has 


been held, where the parties have debated about the con- 
veniency of place. Kelyng 56. | 7 

If A. ſays to B. I will give you a pot of ale to ſtrike me, 
and B. ſtrikes him, and immediately A. kills B. it is mur- 
der; for A. knew what he was about, and deliberated 
with himſelf how he might perpetrate the fact, and be at the 
ſame time, (as he thought) within the protection of the lay, 
H. P. C. 48. Cromp. 49. 

From all which caſes it appears, that though the law of 
England is peculiarly favourable in making this diſtinction 
with regard to the paſſions of men, yet it muſt be ſuch a 
paſſion as for the time deprives a man of the exerciſe of his 


reaſon; and wherever it has appeared that he had the exer-, 


ciſe of his reaſon, he is out of the protection of the law, and 
has been guilty of murder. 

Here was a reaſonable time to cool, and it is plain it had 
its operation: he was cool enough to diſcourſe for an hour, 
he determined in his own mind upon deliberation what he 
would do; and he declared his intention in thoſe bitter and 
deliberate expreſſions, ©* No, he would not paſs it over, damn 
him, he would have his blood ; the young man mult come 
back, for he had ſomething to ſay to him.“ SE. 

The interchange of blows, where there is malice, will 
make no alteration: it does not, indeed, appear who ſtruck 
firſt upon his returning into the room; but it is ſufficient, 
that the verdi& finds no acts inconſiſtent with the mali. 
cious declaration of the party; nor can the declaration 9 
the party deccaſed avail in this caſe, for that goes only to 
his receiving the wound in a fair manner with regard to the 


nature of the combat. | ] 


* 


” TH 


This is by no means to be reſembled to the caſe of Mr. 


# 
- 
* 
> * 
o 


Turner ; for there was a provocation, and a blow given with 


a clog that women wear, and fromrthence it was not probable 
that death could enſue : and this appears to be the material 
ground of the judgment in that caſe, by oppoting it to Gray's 
caſe, who was held guilty of mu 


1 


ven with a bar of iron. 2 


rder, becauſe the ſtroke was 


Ihe very minute differences obſerved between this and 
Maugridge's caſe are no way conſiderable; ſince we are of 


opinion, that here is expreſs malice and there it was only 
implied ; not that I would have it imagined, we think this 
caſe materially different from Mawgriage's, on the contrary, 
I defire it may be taken notice of, that we declare other- 
wiſe, though we adjudge this caſe principally upon the ma- 
lice expreſſed. „ | DE END 

Upon the whole, this Court, with the concurrent opinion 
of all the other judges, do hold, that the priſoner at the bar 
is guilty of the murder of William Gower. 353 
Mr. ſultice Farteſcue, in a very ſerious ſpeech, pronounced 
the ſentence for his execution: which was appointed for 
Monday the 3d of Fuly. Upon the morning whereof he 
opened a vein, and bled to death, to avoid the infamy of an 
execution. Jahn Oneby's caſe, King's-Bench, 2 Strange's Re- 
ports, 766. 1726. | a 


De Caſe of Pruuuzx. 


PLUMMER was indicted for murder on the following 
facts, found by a ſpecial verdict, | 

Eight perſons having a deſign to tranſport great quantities 
of wool contrary to law, were with horſes laden with 


wool, on their way towards the ſea ſide: at twelve at night, 


the king's officers duly appointed, having notice thereof, 
in order to ſeize the wool and apprehend the perſons, 
way-laid them in a certain lane through which they were 
to paſs, and hearing them coming gave the word of ſeizure ; 
whereupon one of the eight perſons having a fuzee laden 
with powder and ball in his hand, fired it off and kills 
J. $. one of his own gang. Plummer was one of the eight 
perſons, and preſent at the diſcharging of the fuee: and 
the queition was, whether he was guilty-gf murder. And 
tie Chief Juſtice declared, that for as much as this caſe 
ſcemed of very great conſequence it had been for two va- 


cations under the conſideration of all the judges of England, 


before whom it had been ſeveral times argued; and that 
upon very great deliberation they had all unanimouſly re- 
: * ; ſo ved, 
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ſolved, that it is not murder in him. And now he open] 
_ Court declared the' reaſons of their reſolution, to this 
effect: e 192 | 

Firſt, It is to be conſidered, that it does not appear any 
where in the verdict, that the perſon who did ſhoot off the 
fuzee did ſhoot it againſt any of the king's officers, for if 
that had been found, it had been murder in them all; but 


that not being found we cannot intend it; though upon the 


circun;ſtances of the evidence, as it did appear, there was 
enough for the jury to have found fuch a verdict. For 
1. They were doing an unlawful act. 2. They were armed. 
3. It was late at night, and the fuzee was diſcharged upon 
the word ſeizure being given; and it cannot be eaſily thought 
that it was diſcharged upon one of their own gang, and 
not againſt the king's officers, upon this evidence and theſe 
circumſtances. But this is matter of evidence for a jury 
to find the fact, and not for judges to intend it here upon 
a ſpecial verdict; and therefore, though it might be a good 
foundation for a verdict, it cannot be ſo for an intend- 
ment. For in a ſpecial verdict, whereby any man is to 
be charged or hurt, or convicted, though the jury find matter 
of evidence enough for them to find the fact, and to give 
a verdict againſt him, yet if they do not find the fad, 
ſuch matter, though pregnant evidence, cannot be enough 
to impower the judges to intend the fact, or condemn him 
as guilty of it. And ſo here, though there be great evi- 
dence to prove that the. fuzec was diſcharged againſt the 
king's officer; yet, becauſe. it is poſſible it might be 
by chance, or other misfortune, we mult rather intend it to 
have been fired upon ſome other occaſion than againſt the 
king's officer. | | | 
Secondly, So there are two things to be conſidered in this 
caſe, 1. The fuzec's not being ſhot off againſt the kings 
officers, but rather upon ſome other account, what crime 
is it in him that diſcharged it? 2 If it be murder in him 
that did ſhoot it, it will be fit to be known what crime | 
will be in them who were ' preſent of his fide, and how far 
they will be concerned in it:? | 1 
1. It is plain that he, that did diſcharge it, and all the 
reſt, were engaged in an unlawful act and deſign; and if he, 
in purſuance of that, diſcharged the fuzee, though he had 
not killed the perſon intended, but another, the | offence 
would be in the ſame degree as if he had killed the per- 
ſon he intended to kill. Vide Dy. 128, pl. 16. Crompt. 101: 


pl. 474-9 oa 91. gate 
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Now then ſince we cannot take it for granted that he 


did diſcharge this fuzee againſt any of the king's officers, 
a other — what offence will this act be in them that 


did it? and, as it does appear, it can be no more than man- 
ſlaughter in him. And here it was doubted by ſome whether 
it might not be intended that he did it by aceident. But 


per Holt, that cannot be intended; for though in an indict- 


ment of manſlaughter if be neceſſary to ſay that it was done vo- 


Iuntarily, yet it is not neceſſary it ſhould be ſo found in 4 
ſpecial verdict ; for if it be found that he did the act with. 


out any more, it muſt be underſtood that he did it volun- 
tarily, as it is laid in the . indictment, if the contrary do 


not appear; for man is a free agent, and what he does muſt 
be intended to be done voluntarily, if the contrary does not 


appear. And in all caſes where a man is indicted for mur- 
der or manſlaughter, if it appear on evidence, that the fact 
was done by misfortune it muſt be 0 found ſpecially by the jury, 
And if it be not ſo found ſpecially, but that he killed ge- 
nerally, it muſt be intended that he did it with his will, 
and conſequently it mult be intended that this act in queſ- 
tion was done voluntarily, and therefore, as the caſe is, it 
muſt be manſlaughter. | | 


But ſuppoſe it had been found by the jury, that the man | 


who diſcharged the fuzee did it of malice prepenſe, and 
thereby one of his gang is killed, it could not affect any 
of the reſt, as this caſe is; for though they are all engaged 
in an unlawful act and deſign, and that the general no- 
tion be, that where two are engaged in an unlawful act, 
and that by the act of one a man is killed, it will be mur- 
der in the other, though he has done nothing, yet his being 
originally engaged in the unlawful act, it makes him guilty 
of murder. And this, it is true, is a general received opinion, 
but it has ſeveral qualifications and limitations. 

1. To make one an abcttor in ſuch a. caſe, it is neceſſa 
he ſhould know of the malicious deſign, that is, that it 
was unlawful : for if he be ignorant of the deſign, though 
he be engaged in the unlawful act foreign from the deſign, 
he ſhall not be guilty of murder. For it is poſſible that if 


divers perſons be engaged in an unlawful act, that one of 


them may have a particular malice againſt another of them, 


and the reſt know nothing of it; and his taking the op- 
portunity of putting that malice in execution, when he 
and others are engaged in an unlawful act, cannot make the 
relt guilty ; for it would be extreme hard to make any of 
the reit an abettor to a collateral act, to the malice whereof 


they 


* 


an. _ wind... 

they were no way privy. Hale tit. Murder, pl. 101. Cring, 
23. A. has malice to B. and engages in a duel with 
him, C. a ſtranger comes by chance and fides with A. 
and A. kills B. this is. murder in A. and C. who waz 


A abetting and aſſiſting, is only guilty of man. 


aughter : why? becauſe he came there of a ſudden, and 
knew nothing of the premeditated malice ; ſo, though it 
was not warrantable for him to meddle in the quarrel, yet 
becauſe of his zgnorance of the malice, he was only guilty of 
manſlaughter. If a company of thieves go upon a deſign 
to rob a houſe, or to rob on the highway, and two of 
them quarrel, and one kills the other, and that there was 


no malice prepenſe, but a ſudden quarrel, it is only man- 


ſlaughter in him, and no crime at all in his companions, 
though they were all engaged in an unlawful act. And he 
quoted a cafe which happened on evidence at the Old Bails, 
in December 1664. The Sceretary of State made his warrant 
to apprehend divers ſuſpected perſons, directed to the meſ- 


ſengers : the meſſengers having notice of their being in 


ſuch a houſe, took {ſeveral ſoldiers with them to zfliſt 


them to apprehend the perſons, but took no civil officer 
with them, neither did they make any demand to have 
the door opened, as they ought by law to do, but broke 
open the door, and when they had broke open the door, 
ſome of the ſoldiers fell a plundering, and ſtole away ſome 


goods; and the queſtion was, Whether this were felony in 


=, 


Killed, 2 Rel. Rep. 120, Palm go. and the Lord Dacres 


them all? That they were all engaged in an unlawful 
act, is plain, for they could not juitify breaking a man's 
houſe, without making demand firſt; and in that caſe all 
thoſe who were not privy to the ſtcaling were acquitted, 
notwithſtanding their being originally engaged in one un- 
lawful act of breaking the door; and the reaſon was, be- 
cauſe they knew not of any ſuch intent, but it was a chance 
2 of ſtealing, whereupon ſome of them did lay 

ands. 5 | 

2. The act of one, whereby death doth enſue, mult be in 
purſuance of the original unlawful act. Now in the prin- 
cipal caſe, it does not appear that J. S. was killed in purſuance 
of the original unlawful aft, but that another took this oppor- 
unity to kill him: divers come to hunt in a park, and the 
keeper comes and commands them to ſtand, and would arreſt 


one of them, and they reſiſt; and one of them in the ſcuffle 


kills the other, it is murder in them all; becauſe they 
were doing an unlawful act, and would not ſtand but re- 
ſiſted, and in purſuance of that unlawful act a man was 


C 
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vaſe in More. But if divers had come. into a park to hunt 
where they have no right to hunt, and immediately after | 
two of them quarrel, and one of them kills the other, it is 
only manſlaughter in him that kills, and no offence in the 
rell; becauſe the killing was not in purſuance of the un- 
lawful act that they were all engaged in. And it might be 
in this caſe, that he that did kill F. S. had a private grudge 
to him, and took this opportunity of putting it in execu- 
tion; and there was ſome evidence, that the man that killed 
J. S. here did ſuſpect him to have difcovered the deſign, and 
therefore killed him, and this perhaps the reſt knew nothing 
of: and it would be very ſevere that they, who were not 


privy to the malice, ſhould be guilty, if the knowledge of 


this matter lay hid in the breaſt of him who did the act. 
Wherever divers are concerned in a riot, or other unlawful 
act, and in carrying it on, one is killed, _ it be by 
chance, it will be murder in all. Dyer 128. ivers per- 
ſons came to force away goods out of a man's houſe, 
by colour of an authority of the Lord Admiral, and would 
break into the houſe, and a woman, ' who was coming out bf 

the houſe, was killed by a {tone flung by one of the ag- 
oreflors at one of thoſe that made oppoſition; and it was 
murder in them all, by the better opinion ; and we all hold 


the law to be ſo: and at the end of that caſe this caſe is put: 


A. and C. are fighting a duel, and B. comes to part them, - 
A. kills B. it is agreed to be murder in A. and ſome held 
it to be ſo in C. too, though he did nothing; but the better 
opinion is, that it is not murder in C. though he was preſent 
doing an unlawful act, but he did not oppoſe B. as A. did, 
and killed B. becauſe he would not let him kill another; 
and yet in that caſe C. had as much a murderous intent as 
A. had, though not to kill B. for A. and C. had a reciprocal 
malice againſt one another. | 5 

The third qualification to the rule is, that the unlawful 
act ought to be deliberate, for if it be done of a ſudden, 
the death oceaſioned in purſuance of it will not amount to 
murder, As ſuppoſe a ſudden quarrel happens between ſe- 
veral perſons, whereby the peace is broke, and a conſtable 
comes to part them, and they continue on for a time, and 
will not obey the conſtable; and the conſtable is killed in 
the fray; yet if they did not know that he was a conſtable, 
and that he came to keep the peace, fo that they take notice 
of the occaſion of his coming, it will be manſlaughter in him 
that kills, and no offence in the reſt. And ſoit was reſolved at 
the Old Bailey, in one Thomſen's caſe ; he and his wife fell out 
| | | and 


598 MURDER. 


and were fighting, the landlord where they lodged came to 
part them, and to keep the peace: Thompſon with great force 
took him and flung him upon an iron bar. that ſtood in the 
chimney, and broke his rib, whereof he died; and it was 
held to be manſlaughter, becauſe that though he was doing 
an unlawful act, and that the landlord, ' or any other, had 
as much authority to keep the peace as if he were actually 
a conſtable ; and the killing of one who comes to command 
the peace, though he be no conſtable, is as much murder as 
to kill a conſtable: and that if he had declared that he was 
come to keep the peace, and commanded them to keep the 
peace, whereby they might take notice of the cauſe of his 
coming, and notwithſtanding that they had killed him, it 
would be murder ; yet this not being fo, it was only man- 
ſlaughter, becauſe the original quarrel was ſudden. But ifit 
had been a deliberate act, whether he knew him to be a 
conſtable or not, or that he came to kcep the peace or not, 
if he kill any body whatever, that reſiſt him, it will be mur- 
der in him, and all that join with him in the deliberate ad. 
2 Ro. Rep. 460. In an appeal of murder by Clement againſt 
Blunt, the caſe was, A. and B. quarrel about a dog, which 
A. had 1 omiſed to B. but after refuſed to give it him; upon 
which B. goes home for his ſword, and comes back to the 
place where A. was, and underſtanding that he was gone 
ome, he follows him home, and demands the dog, and 
would come into his houſe to ſearch for the dog, and A. 
refuſes him entrance, and the other preſſes in, and being 
oppoſed, in the ſcuffle kills A. it was held here at the bar 
to be only manſlaughter ; yet B. was doing an unlawful act, 
viz, entering into a man's houſe againſt his will, and A. 
was killed in purſuance of ſuch an unlawful act; and the 
only reaſon of that reſolution mult be, becauſe the unlaw- 
ful act in which B. was concerned, was a ſudden one, and 
without deliberation. And Hales Pl. Cor. 51, 57. infilts 
very much upon it, that the unlawful act mult be with de- 
liberation, otherwiſe the killing cannot be murder. : 
In the fourth place, as the unlawful a& ought to be with 
deliberation, ſo it ought to do hurt to ſomebody, either im- 
mediately or conſequentially, otherwiſe the killing will not 
be murder. Dalt. 218. Br. Cor. 171. Stunf. 40. Hale, 51, 57. 
that the unlawful act mult be deliberate and mediately or 
immediately tending to hurt ſomebody. A man goes to ſhoot 
a deer in another man's park, and the. arrow ſtriking againſt 
a tree, glances and kills a man, it can be no more than 
manſlaughter, though 3d 1n/?, 56, 57, be to the contrary, 
becauſe it is an unlawful act. ; In 
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In the fifth place, it is fit to be known, in relation to 


mat rule, that it muſt be a deliberate unlawful act, tending 


mediately or immediately to the hurt of ſome perſon: yet 


if it be unlawful, it will be manſlaughter. Again, though 
it be not with deſign to hurt any perſon, yet if it be ſueh 


an unlawful act as is felony, or carried on with a felonious 
intent, and in purſuance of ſuch act a man is killed, ſuch 
killing is murder, not only in him by whoſe hand the perſon 
falls, but alſo in all thoſe concerned in the felonious intent. 
As if divers agree to rob a houſe, and ſome of them are 
placed in a paſſage leading to the houſe to watch for the reſt, 


and the others go to rob the houſe ; and a perſon happens 


to come by who is ſtopped by thoſe placed in the paſſage, 
and in the ſcuffle is killed by one of them, and no robbery 
is committed ; yet this will be murder in all thoſe that were 
by then, and likewiſc in all thoſe that went to rob the houſe 
and were not actually preſent. 3d I.. 56. A man goes to 
ſhoot another man's hen, and chances to kill a man, it is 
murder ſays the book, but that muſt be intended that he 
ſhot the hen with intent to ſteal it, and then becauſe. a 
fclonious intent was at bottom, it will " murder, otherwiſe 
that caſe cannot be law. e | | 
So firſt we all agree, that though the perſon, that ſhot off 
this fuzee, did it with intent to Kill F. S. out of a premedi- 


tated malice he had againſt him; yet ſuch as did not 
know of ſuch deſign, though preſent at the time, and en- 
gaged in an unlawful act with him that did diſcharge the 


tuzee, cannot be guilty of murder. | 
Secondly, We ail agree, that if it were found that the 
fuzee had been diſcharged in oppoſition to, or againſt any 


ot the king's officers, and thereby the ſaid J. S. is killed, it 
would be murder in them all; ſo that not being found, we 


cannot intend it; therefore the priſoner mult be acquitted. 
12 Modern Repgrts, 627. A. D. 1701. | 
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Pe conſtitute the crime of Murder there muſt be an 


actual killing, for a bare aſſault, with intent to kill, is only 
a great miſdemeanor. t 

This was made a very curious ground of defence, in a 
roſecution on the 22d and 23d Charles II. c. 1. called the 
oventry Act, ſo called on account of an aſſault on Sir 
ahn Cwventry in the ſtreet, and ſlitting his noſe, in revenge 
as was ſuppoſed) for ſome obnoxious words uttered by him 

in-parliament. 


his ſtatute recited that © Whereas upon the one and 
twenticth day of December the year of our Lord one thou. 


fand fix hundred and twetffy a violent and inhuman at- 
tempt was made upon the perſon of Sir 7b Cventry knight, 
of the honourable order of the Bath, being a member of 
the Commons-Houſe of Parliament, and then attending 
the Parliament, and upon the perſon of his ſervant Wil. 
| liam Myles, by a conſiderable number of armed men, both 
on foot and horſeback, whereby the ſaid Sir John Coventry, 
and his ſaid ſervant then loſt ſeveral goods, and the faid 
Sir John Coventry received divers wounds, ſome ot which 
were given, him in ſuch barbarous manner, that ſome of 
the offenders held him whilſt others wounded him.“ It was 
therefore enacted, That if any perſon ſhall of malice 
aforethought, and by lying in wait, unlawfully cut out or 
diſable the tongue, put out an eye, ſlit the noſe, cut off a 
noſe or uf, or eut off or diſable any limb or member of any 
other perſon, with intent to maim or to disfigure him, ſuch per- 
ſon, his counſellors, aiders, and abettors, ſhall ſuffer death 
without benefit of clergy. | 


On this ſtatute Arundel Cite, Eſq. a gentleman of Suffulk, 


and Fohn I/2:dburne, a labourer, were indicted on the 13th of 
March 1721, at Edmunadſbury in Suffalk ; Cike for hiring and 
abetting Macdburne, and Moodburne for the actual fact of 
flitting the neſe of Mr. Criſpe, Gike's brother-in-law. The 
caſe was ſomewhat fingular,—The murder of Criſpe was in- 
tended, and he was left for dead. Now the bare intent to 
murder is no fclony, but to disfigure, with an intent to 
disfigure, is made ſo by the Coventry Act ahovementioned, 
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on which they were therefore indicted: and Coke, who was 


a diſgrace to the profeſſion of the. law, had the effrontery 
to reſt his defence upon this point, that the aſſault was 


committed with an intent to murder, and therefore not 


within the ſtatute. : 2 | 
The circumſtances were as follow: Cxiſpe was poſſeſſed 


of an eſtate of gool. per annum, and having three ſiſters, 
(ile the priſoner married one of them, and as Mr. Criſpe 
had no children, Cote, in right of his wife; would have 
been entitled to a third part of Mr. Criſpe's real eſtate on 
his death. But being too tmpatient to wait for Cyiſpe's death 


in the natural way, he tampered with ſeveral poor people to 


murder Criſpe, for certain rewards he offered them, and at 


length prevailed on the priſoner Mocuburne, after much im- 


portunity and a promiſe of twenty pounds reward, to un- 


dertake it. This Mocdburne was a labouring man, who had 


ten children, and was very poor; and working ſometimes 
for CMe had been relieved in his neceſſity by him, and 


ſcarce knew how to deny any thing he put upon him. 
Ilaxdburne no ſooner conſented to commit the murder, but 
Ce invited Criſpe to ſupper with him on New-Year's-Day, 


1721-2 3 and his houſe being near the church-yard in Bury, 
he ordered Mocdburne to wait for him in the poreh of a 
houſe that ſtood in the church-yard, at eight in the even- 
ing, and to ſtay there till he came to him. Criſpe, on his 


brother Czke's invitation came to ſup with him on Neu- 


Yar's-Day in the evening; as did alto Mr. Brown who had 
married Cotes ſiſter ; Cote before ſupper 3 to Mr. 
(ripe the going to ſee one Mrs. Fanny Monte, who lived in 
the church-yard, but he did not ſeem inclined to go then; 
whereupon Ce went out by himſelf; and meeting Moad- 
burne in the church-yzard, who had prepared his wood- bill 
in order to commit the fact, (e told him that Criſpe was 
very merry, and he believed it would be late before he came 
but; but the later the better, and bid Voodburne to continue 
there till they came out, After ſupper, about ten o'clock, 
Cie called riſþe out of his parlour, and they went to- 
ether into the church-yard it being very dark; and 


Mrs. Monte already mentioned, Cote ſtood ſtill, and hal- 


truck Criſpe on the face with his bill, and giving him 
our or five ſtrokes more he fell down in a 1woon, and 
e and Moodburne left him there for dead. Ce returned 
ot breath te his own houſe, and being aſked by Mr. 


un what was become of Criſpe, he ſaid, he * 
7 8. 6 


having taken two or three turns before the houſe of 


looed, and immediately Moodburne came up to them and 
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he was gone home; but they had not ſat above à quatter 
of an hour before Criſpe, who had recovered from hisfw 
came in with all his fleſh cut off his face, and his cheeks 
hanging down upon his breaſt, to the great ſurpriſe of the 
family. Theſe circumſtances being proved, Our 
Mr. Raby, one of the counſel for the proſecution, addreſſed 
the Court: My Lord, having gone through our evidence, 
you will now permit me to make ſome few obſervations upon 
what has been offered, and from which we humbly appre. 
hend it will moſt clearly appear, that we have fully proved 
and made out every thing neceſſary to maintain this indid. 
ment. | 
My Lord, it muſt be agreed, that this is an offence 
_ ercated by a particular act of parliament, uſually called 
Sir John Coventry's act, made on the occaſion. of the like 
barbarous uſage he met with, to puniſh that offence, and to 
prevent the like for the future: and I alſo agree, that the 
priſoners muſt appear to be guilty of thoſe very fads, 
which by that act are made felony, or otherwiſe they can- 
Not be puniſhed by that law. But we humbly apprehend, 
that when that law, and the evidence which has been given 
againſt the priſoners are conſidered, they will appear to be WI 
uilty within the expreſs words of that law; for which end pe: 
beg leave to mention that act, which is the 22 and 23 
Car. II. cap. 1. The words are theſe : © That if any per. 
ſon or perſons, on purpoſe, and of malice fore-thought, 
and by lying in wait, ſhall unlawfully cut or diſable the 
tongue, put out an eye, ſlit the noſe, &c, with an inten- 
tion in ſo doing to maim or disfigure, in any the man- 
ners before-mentioned, the perſon or perſons ſo offending, 
their counſellors, aiders, and abettors (knowing of and privy 
to the offence aforeſaid) ſhall be felons, &c.” | 

From this clauſe it appears the offence muſt be done, 

1. Of malice fore-thought. . 75 175 

2. By Wige in wait. | 

3. = itting the noſe, &c, ; 

4. With an intention to maim or disfigure. | 

And we humbly ſubmit it, that from the evidence which 
has been given againſt the priſoners, it moſt plainly appeats 
that the defendants are guilty of this offence in every circum 
ſtance deſcribed by this act of parliament. 

1. For certainly there cannot be the leaſt queſtion, butthat 
this was done of malice fore-thought, when it _— from 
the evidence to have been under conſideration and preme« 
tated for three years and an half: and Mr. Cale had tried 
ſevcral perſons, before he could find any fo hardy as to 2 
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rute his baſe purpoſe, or comply with ſo inhuman an at- 
tempt ; and therefore we apprehend there cannot be any co- 
Jour to ſay, this was not of malice fore-thought, 

2. And that this offence was alſo done with lying in 
wait is as clear: for does it not fully appear upon the evi- 
dence of Mr. Criſpe, that when he came out of Mr. Cike's 
houſe, Mr. Cite gave a whiſtle or ſignal? In vain had Mr. 
Cke given that fignal, if no perſon had been in waiting 
to have heard it: to what end had that ſignal been 
given, if Mr. Cote had not known there was ſome perſon 
to have heard it? It appears plainly J/odburne came upon 
the ſignal given; and what enſued you have heard, I need 
not repeat, LE : : | 

z. The third thing made material by this act, is, That 
the noſe ſhould be lit; and that the noſe was ſlit appears 
from the ſurgeon's evidence, who has given a very parti- 
cular account of the ſeven wounds Mr. Criſpe received in 
his face and head: and he ſays, the noſe (the noſtril) 
was cut through, _ : | 

4. Whether the other circumſtance, that this was done 
with an intent to maim and disfigure, does ſufficiently ap- 
pear, or not, is the only queſtion that remains: and we ſub- 
mit it to your conſideration, as that which is very clear 
from this evidence. ES 

Mens acts are the beſt interpreters of their intents: if a 
man kills another without- provocation, though no expreſs 
malice or malicious intent appears, yet the very act of the 
party has always been taken to be a ſufficient proof of his 
ntent and malice fore-thought. The intent is latent in the 
mind, and can ſeldom be known otherwiſe than by the act 
zhich is done; and as there the malicious intent is collected 
rom the act of the party, ſo here it is as reaſonable to collect 
$ Intent to disfigure from the act which is done, the maim- 
g and disfiguring Mr. Criſpe: and the very manner of 
long it ſpeaks it. 7 | | 6 
Whoever looks upon this gentleman (Mr. Criſpe) ſees too 
Jainly how. much he is dis gured: and could a man cut 
other ſeven times on the head and face with this iron 
il, with this weapon, without disfiguring him? Is it to be 
azined? And when he has done the very act, when he has 


at WF" "zurcd him, ſhall he ſay, he had no ſuch intent? The 
bone, and the manner of doing it, ſpeak it too plainly. 
„  <ontciled the intent was to murder; this is what both 


priſoners admit to be the end deſigned ; but did they 
t alſo intend the means? It would be in vain to intend 
end, and reject the means to effect it: the means 

| X Sſ2 | choſen 
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choſen to effect it have appeared to be to cut hi 
by ſtriking him with a bill on the head and . 
poſſible to expect to cut him to death on the face vith 
the weapon produced, and not to disfigure him? This is 
the act Moadburne has done, and Cute was preſent when 
Moodburne ſtruck, even when he did this fact, and Cle was 
a counſeller, aider and abetter: he was preſent, and, in the 
words of the act of parliament, knowing of the offence, And 
therefore upon this evidence we ſubmit it, whether we have 
not given ſatisfaction to the Court and jury, that the priſon. 
ers are guilty, | 
This is not a proſecution of the party injured, arif 
f, | . . 4 ng 
rom revenge or reſentment, but 1s carried on by the pub. 
lic, by the crown, for the ſake only of public juſtice, that 
by the puniſhment of this offence, the ſubjects may hare 
that protection they ought to have by a due execution of 
the laws: and all we pray is, that the jury will give ſuch a 
verdict as is agreeable to juſtice. f - 
Lord Chief Fuſtice. Moodburne, what have you to ſay for 
yourſelf ? 3 SD 
Moodburne. May it pleaſe your honour, my Lord, the fit 
time that Cike began with me about this matter was on a 
Medneſday in laſt barley harveſt. He ſent for me to mend his 
copper, and after I had done it, he bid me go to the further 
end of the Mill- Lane, and there he muſt ſpeak with me, 
and which came firſt ſhould ſtay for the other. I was there 
before him; when he came he was on horſeback, and his 
horſe kicked about in a furious manner, that the people 
took notice of it, When they were gone, he told me, that 
he had a thing for me to do, but not to be done pte. 
ſently, and that if I did it I ſhould want for nothing. | 
aſked him what it was. He ſaid about Mr. Criſpe, to {et 
him aſide, that is, to kill him: but he ſaid, it was not to 
be done preſently : ſo he put his hand in his pocket and 
gave me eighteen pence, r told him, I never did ſuch 
thing in my life; I could not do it. Said he, it is no 
to be done preſently, we have time to conſider. A while 
after he ſent for me again, and aſked me, whether ] had 
conſidered of it. I told him, I could not do it. Said he, uc 
mult ſet Criſpe aſide ; for Mrs. Criſpe hath got à fi 
to play; ſhe will make away what there is from me ant 
my child. I faid, I never did any ſuch thing ; I couldnol 
do it, and defired him to forbear. I went away and let 
him in his chamber. Within a while after he came to 
houſe ; ſaid he; John, what is the reaſon you can't do fl 
for me? Said I, I cannot do it. Said he, what ſignifies" 
I would do'it for you. I ſaid, I could not do it. 19 
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he went away very uneaſy, and in a week or fortnight ſent 
for me again to his: chamber, and there was at me again. I 
told him I could do no ſuch work. Said he, why can't 
you do this work? I have been a good maſter to you, 1 
made myſelf look little to bail you when you were in goal. 
turned about and cried. Said he, what makes you cry? 
Your crying ſigni fies nothing: the money that I ſhall give 
vou will do you and your family a kindneſs. Said I, I can 
do no ſuch thing. Said he, it fignifies no more the kill- 
ing of him, than to kill a dog, for they do no good with what 
they have. Yes, ſaid I, Mr. Criſpe is a very good maſter; I 
worked for him and his father before him : and ſo' I went 
away. Afterwards my wife died three days before Gun- 
jxuder-Treaſon laſt: ſhe was buried on that day, and being 
very poor, I ſent my daughter to defire a little money of 
him to have the bell tolled for my wife; but he ſent me 
none, My wife was buried on a Sunday, then on the Men 


he ſent his boy for me; 1 went down to him, and when 


| came, I fell a weeping for the loſs of my wife, and havin 
ten children. Said he, what makes you ery? You mu 
pull up a good heart; though your wife be dead, you ma 
have fiends; here is that which will do you a kindneſs 
hereafter, Said I, I am very ſorry for the loſs of my wife. 
Said he, what ſignifies that? She was carried well into the 
church, and is, no doubt, happy; ſhe is gone before you; 
we muſt all go in our time: I was a friend to you in her - 
illneſs; I ſent her a good doctor at my own charge: this 
m_ pounds that 1 will give you will be a brave eſtate 
or you. | | - 

Lord Grief Fuſtice, What where you to have this twenty 
pounds for? | | | 
audburne. It was to kill Mr. Criſpe; he told me that I 
muſt ſet afide Mr, On he offered me twenty pounds to 
do it ; but I then refuſed it. EE „ 

On Manday, New-Year's-Day, in the morning, Cote ſent his 
boy for me to come to him; and between eight and nine 
in the morning I went to him. He was in his green room. 
Now, ſaid he, Fohn, we ſhall have the faireſt opportunity to 
kill Mr. Criſpe. I told him, I was loth to do it; it was 
very cold, and J had an ague. Said he, I will give you 
that which ſhall warm you. He went to his cloſet, and 
gave me out of the bottle that he uſed to carry in his 

xket, half a pint of brandy, and told me, that happen 
ow it will I muſt not come near his houſe any more that 
day, leſt aftgrwards there ſhould be ſome ſuſpicion ; but 
lid he, whether ague or not, you muſt be at Mr. Mor- 
: rice a 
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rice's porch, which is in the church- yard, about eight 
o'clock in the evening. I went there between eight and 
nine; about nine Ce came out, and gave me a whiſtle 
on that I went up to him; he told me, Mr. Crife wa 
very jolly, and he believed it would be late bee. he 
came out. I told him, I did not care to ſtay. Said he 
you mult ſtay now; this is the time that will do it. I Raid 
till ten o'clock ; then he came to me again in Mr, Mr. 
rice's porch, and told me, that he believed Criſpe would 
not go till eleven o'clock ; but the later the better. Then 
he went from me again, and a little time after ten Ce 
and Criſpe came out together, and on Cote's whiſtling J 
came up to them; 7 was then before, and coming to 
get againſt the wall. came up to Cike ; he bid me have 
a care not to hit him inſtead of Criſpe, being very dark; 
fo he took me by the ſleeve to lead me up. to 050 e; and 
faid to Ciiſpe, Brother, ſtand ſtill; on that I hit fir two 
ſtrokes with my hook : though I never heard him ſwear 
before, yet he now ſwore, God damn him: on that (te 
ſaid, What! doth he ſwear? ſecure him, down with him, 
He ſtood by him till J gave him ſeveral blows, and then 
he went away. Coke deſired me to take away his watch; 
for, ſaith he, as to his money, he don't carry above half a 
crown or three ſhillings in his pocket; and when I go to 
London, I will ſell the watch for you. 

Lord Chief Fuſtice. What Moodburne ſaith againſt Cite, is 
no evidence againſt Ce, and ſhould not have been men- 
tioned by him; but what he ſaith relating to himſelf be- 
fore the fact, is ſo twiſted with (e, that without the 
whole it is not ſo intelligible as to himſelf. However, the 
Jury are to take notice, that what Moodburne faith, is only 
evidence againſt himſelf, and not againſt Mr. Cite. 

Lord Chief Fuftice. After you had given him thoſe ſeveral 
blows with your hook, what did you next? 

Wodburne. I began immediately to reflect on what I had 
done, and went away forthwith to my own houſe, where 
I was about to take a line and hang myſelf. 

Lord Chief Fuftice. Have you any witneſſes, or any body to 
ſpeak for you? | MS 

Widburne. My Lord, here are my two daughters in the 
Court; I defire your Lordſhip would be pleaſed to hear 
them, Ann Woedburne and Sarah Wzodburne ; who being called, 
appeared, and were ſworn. 

Lord Chief Fuftice. What ſay you, Ann Woadburne® 
Ann Waidburne. On the I edneſday before New-Year s-Da 


Cale ſent for my father by his boy; I told the oy Fe 
| a | bo 
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father was in bed, and ſiek of an ague, and could not 
come. The boy came again, and ſaid, my father muſt 
by all means come; but he would not then go, but he 
went to him on New-Yzar's-Day in the morning, and came 
home again. About five or fix o'clock in the evening, m 
father went out with a hook in his hand; and he ſaid, 
he ſhould not be at home till eleven or twelve at night; and 
if any body came for him, he bid us not take any notice 
but that he was at home. We thought he took the hook 
to cut ſome wood with. 5 | 

Lord Chief Fuftice, Have you any thing more to fay ? | 

Ann Maodburne. When my mother died, I went to Mr, 
(les to borrow five ſhillings of him, to have the great bell 
toll for my mother, and told him, that my father would 
pay him again. He ſaid, What ſignified the ringing of the 
great bell? her ſoul would be never the better for it; but 
if he will ſatisfy me in my requeſt, he ſhall have five times 
five ſhillings. : | Og 
Lord oy Fuftice, What ſay you, Sarab Woidburne & 

Sarah Moodburne. Cite did frequently ſend for my father 
at all times both of day and night; and he would often 
come to my father, and when he came, they would go 
out, and walk down the yard, and talk together. After 
this fact was done, Che ſent his boy for my father, and 
the boy ſaid, they muſt not go together; for if they did, 
people would take notice of them. - | 555 
iy Chief Fuſtice. Moodbur ne, have you any thing yore 
to lay ! | : . 

I/iadburne. This day nine weeks, which was a weck 
after the fact was committed, Coke ſent for me, and ſaid, 
abe, I wiſh you would have done the thing I ordered you; 

ut you have been before Alderman Mrigbt and the Re- 
corder, and have told your ſtory well; but hold you faſt, 
* will examine you again; I ſhall | 

d Chief Juſtice. This is ſubſequent to the fact, and is 
not evidence againſt Coke, If you H/2dburne have done, then 
Mr. Ce what have you to ſay for yourſelf ? 

Ce, May it pleaſe your Lordſhip, I am much aſhamed, 
and very unable to defend myſelf; I am aſhamed to think 
| ſhould be concerned in ſo heinous a crime againſt Mr. 
Criſpe's life; 1 am even confounded at it; it is indeed a 
very great crime, and I know not what to ſay for myſelf. 
As for Moꝛdburne, he hath aſſerted againſt me ſeveral things 
that are falſe, . 8 | | 

Lord Chief Juſtice. ] have told the Jury, that what he hath 
ſaid Is No evidence againſt you, . 
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Coke. When I firſt ſpoke of this matter to osdburne, he 
ſaid, he ſhould value it no more than the cutting off the 
head of a dog, I did, indeed, go out with Mr. Crije 

that night, but I was not near when MWoodburne ſtruck him, 
but retreated to my own houſe in a moment. My Lord, I 
am very ſenſible that a point of law may ariſe on the ſtatute 
- whereon I am indicted. I 

Lord Chu, e Whereon? 

Cote. With reſpect to my intention. 


muſt be tried by the jury, whether your intent was to 
maim and disfigure ; this doth not ſeem to me to be a 
point of law; if there be any point of law that ſhall ariſe, 


ou ſhall have counſel tp ſpeak to it; but whether you ſlit 


r. Criſpe's noſe with an intention to disfigure him, is a 
matter of fact. | 1 

Cate. My intent was to kill Mr. Criſpe, and not to maim 
or disfigure him. Er | 


Lord Chief Fuſtice. But that is the queſtion the jury are 


to try, whether you did not of malice flit his noſe, with 
an intent to disfigure him. If the jury do not find that 
ms ſo did, you muſt be acquitted on this indictment, 
uppoſing your deſign was to kill, yet your deſign might be 
likewiſe to maim; and this the jury muſt try; this is mat- 
ter of fact for their conſideration. | 
Coke. This is a very penal ſtatute, and I am unable to 
plead my own cauſe ; i beg your Lordſhip to aſſign me 
counſel. | 
Lord Chief 


ſtatute, you ſhall have counſel ; but as yet there is nothing 
but matter of fact; whether the fact proved doth ſupport 
the charge in the indictment; or in other words, whether 
the evidence be ſufficient to make good the charge ; this 
muſt be left to the jury; I will ſtate the fact to them, and 
they are on their oaths to give in their verdict. 


Cate. This is a very penal ſtatute, and I cannot argue it 


for myſelf; I hope your lordſhip will aſſign me counſel; 
this is the firſt indictment that ever was upon this ſtatute. 
Lord Chief Fuſtice. What do the king's counſel ſay to it? 
Serjeant Selby. After ſo full an anſwer as your Lordftup 
has given, I think it but vain to ſay any thingy I always 
thought that no matter of law could ariſe upon this fact and 
indictment; for Moodburne did the fact of malice forc- 
thought, by lying in wait, and with an intention to maim; 
Mr. Cote was aiding, abetting, and privy to the fact: there- 


fore though it was an intent to kill, it muſt be to oe 
| > , a v; 


Lord Chief Fuſtice, Your intention is matter of fact, and 


2 If any point of law doth ariſe upon the 
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alſo; he could not intend to kill him with ſuch an inſtru- 
ment, without intending to maim him firſt; and there- 
fore, if there were two intentions and but one executed, 
there is no pretence to ſay, that what was executed was 
not intended. Mr. Cute ſays, that never was any indict- 
ment before upon this ſtatute; if not, it muſt be becauſe 
no man before ever thought of being guilty of ſo horrid 
an action. 5 N 

Lord Chief Juſtice. If any point in law doth ariſe you ſhall 
have counſel ; but the fact muſt be agreed and ſtated, be- 
fore the law can come in debate. You ſay, your intent was 
only to murder; but that is not yet agreed or found to be 
the fact: it is the point now in trial, whether you did it 
not with an intention to maim or disfigure; and according 
as that intention ſhall appear to the jury, ſo will they cither 
acquit or convict you; therefore if you have any thing 
more to ſay, I deſire you to go on. EJS | 

Ce, I ſubmit to your lordſhip's judgment. 

Lird Chief Fuſtice now ſummed up the evidence; after 
which he ſaid, This is the ſubſtance of the evidence given 
againſt the priſoners at the bar, to prove that they mali- 
clioully, and by lying in wait, have ſlit Mr. Criſpe's noſe, 
with an intent to disfigure him therein. | | 

JV::dburne doth not deny the general fact, that is, the - 
deſigned lying in wait to aſſault Mr. Criſpe, nor the cutting 
or knocking him down with his hook ; his confeſſion is not 
evidence againſt Ce, but it is againſt himſelf; and you 
hear what he hath owned; that laſt barley-harveſt Cale 
ſent for him to mend his copper, and then erdered him to 
meet him at another place, which was accordingly done; 
where Cote told him, That he had a thing for him to do, 
but it was not to be done preſently; and it he would do 
it, he ſhould want for nothing. And when he aſked him 
what it was? He faid, To ſet Criſpe aſide, that is, to 
kill him; and Cote gave him eighteen pence. That then 
lc told him, he could not do it; that Coke ſolicited him 
leveral times afterwards to murder Criſpe ; the particulars 
whereof I do. not enumerate, becauſe they principally 
relate to Ce, againſt whom it is not evidence ; but yet 
they ſo far relate to Mocdburne, as to ſhew his knowledge 
and deliberation in this matter; therefore to come to the 
day whereon this fact was done, Moodburne ſaith, That 
about eight or nine in the morning Cote ſent for him, and 
ol him, that that day they would have the faireſt oppor- 
tunity to Kill Mr. Criſpe; and it was agreed between them, 
that /ſ7egburne ſhould be in the church-yard, at Mr, Mor- 

| | rice's 
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rice's porch, about eight o'clock in the evening, He ag, 
cordingly went with his hedge-hook or bill, which hath 
been here produced. Coke came out to him twice by him. 
ſelf, and the third time a little after ten o'clock, Cie and 
Criſde came out together; and then Cike whiſtled, which 
was the ſignal between them; and whereon Moodburne came 
up, and owns, that with the hook he cut and knocked 
down Criſpe, and that though he never heard Criſpe ſwear 
before, yet that now, as Criſpe was falling, he ſwore God 
damn him; whereupon. he gave him thoſe ſeveral other 
wounds and blows that Criſpe received; and then reflec. 
ing on what he had done, immediately wgnt to his own 
houſe, where he was about to take a rope and hang himſelf, 
By this defence of //72dburne, you ſee that he doth not 
deny the aſſaulting and wounding Mr. Criſpe ; but that 
/ which he chicfly infiſts on is, that what he did was by the 
ſolicitation and procurement of Mr. Cike; which 1s no 
Juſtification or excuſe. However, he hath called two wit. 
neſſes, Anne and Sarah FHodburne, his two daughters, to 
prove that Coke did frequently fend for their father, and 
often came to him at his own houſe, and would be in 
private conference together, which probably was about this 
matter; but if it were, this only confirms what J/7dburne 
inſiſts on, that he was ſolicited and hired by Ce to do this 
fact; which, as I ſaid, will neither juſtify nor excuſe him; 
forno man is to obey the unlawful commands, or hearken 
to the illegal advices of any other perſon whatſoever. 
As for Mr. Ce, that which he principally puts his de- 
fence upon is, that his intent was to kill and murder 
r. Criſpe, but not to maim him, or to ſlit his noſe, or to 
disfigure him in' ſo doing; and therefore, _ in pur- 
ſuance and execution of the attempt to murder Mr. Criſpe, 
they ſlit his noſe, or might thereby disfigure him, yet that 
not being their intention, and deſign, he is to be acquit- 
ted on this indictment, wherein the intent of the party 
is one of the principal ingredients to make him guilty. 
This ſame defence will ſerve alſo for Moodburne, that they 
intended to murder, but not to maim; and if they did 
maim, it was with an intention to kill, and not to dis- 
figure. Now this indictment is, as I told you, founded on 
the 22d and 23d Car. II. e. 1. for that on purpoſe, of ma: 
lice fore-thought, and by lying in wait, the priſoners did 
unlawfully and felonioufly flit the noſe of Edward Criſps, 
with intention in ſo doing to maim or disfigure him. 
I/12dburne is charged as the actor or principal agent, Cie as 


being preſent, aiding and abetting; which, in point of wy 


4 4 4 
: a | | ; s «2 5 - 
 MAIMING AND DISFIGURING. 61 


is the ſame, as to the guilt and conſcience, both being in law 
principals. 5 | | 
That this attempt on Mr. Criſpe was deſigned, malicious, 
and by lying in wait, the evidence is very ſtrong; there 
hath been alſo very ſtrong evidence given, that the noſe 
of Mr. Criſþe was lit by //oodburne, and that Ce was preſent 
on the ſame deſign with MWocdburne. oh,” ow al 
But the thing chiefly inſiſted on is, that the ſlitting of 
Mr. Criſpe's noſe was not with an intention in fo doing to 
maim or disfigure him; and if it were not with that intent, 
then the priſoners will not be guilty upon this indictment. 
Now gentlemen, what the intent of theſe perſons was 
in ſlitting Mr. Criſpe's noſe, you are to try; this is a 
matter of fact for your conſideration and determination: 
it is the ſame in other felonies, where the intent of the 
party makes the crime. Burglary is breaking open an houſe 
in the night-time, with an intent to commit a felony ; 
though no felony be committed, yet if there was an in- 
tent to do it, it is burglary ; which, intent is to be tried 
by the jury. Larceny, or theft, is taking away another 
man's goods, with an intent to ſteal; if it were without 
ſuch an intent, it would only be a treſpaſs, and no lar- 
ceny; but whether it were or were not with ſuch an in- 
tent, is a matter of fact to be inquired into and deter- 
mined by the jury. Nay, the intent is ſo neceſſary in all 
tclonics, that a perſon who hath no intent or deſign, as a 
madman, lunatic, infant, &c. cannot commit felony for 
that very reaſon ; becauſe he cannot have any intent or de- 
lign in his actions. So that in this caſe you are to try no 
other matter tifan what is tried in other felonies, viz. The 
intent of the party. | | | 
Now how is the inteht of the party diſcovered in other 
caſes ? By the facts themſelves, by the precedent, concomitant, 
and ſubſequent circumſtances of the facts, by the manner of 
doing, and the like. | | 
There are ſome caſes where an unlawful or felonious in- 
tent to do one act, may be carried over to another act, 
done in proſecution thereof; and ſuch other act will be 
tclony, becauſe done in proſecution of an unlawful or fe- 
lonious intent: as, if a man ſhoots at a wild fowl, wherein 
nv man hath any property, and by ſuch ſhooting happens 
to kill a man; this homicide is not felony, but only a miſ- 
adventure or chance-medley, becauſe' it was an accident 
that happened in the doing of a lawful act: but if this 
man tad ſhot at a tame fowl, wherein another had pro- 
(erty, bat not with intention to ſteal it, and by ſuch ſhoot- 
| in. 
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ing had accidentally killed a man, he would then haye 
been guilty of manflaughter, becauſe done in proſecution 
of an unlawful adtion, viz. committing a treſpaſs on 
anather's property: but if he had had an intention of 
ſtealing this tame fowl, then ſuch accidental killing of a 
man would have been murder, beeauſe done in proſecution 
of a felonious intent, viz, an intent to ſteal. So a man 
of malice intends to burn one houſe, in execution thereot 
he happens to burn another houſe ; this is à malicious and 
felonious burning of this other houſe, becauſe ſprung out of 
a malicious and felonious intent. The like may be in- 
ſtanced where poiſon is intended to be given to one perſon, 
and another takes and eats it, and thereby dies. And other 
caſes there are of the like nature, where acts done in pro- 
ſecution of felonious intents, participate of the nature of 
their original from whence they ſpring. 

But now the indictment on this — OWE is for a certain 
particular intent; for purpoſely, maliciouſly, and by lying 
in wait, ſlitting Mr. Exifpe's noſe, with an intention in fo 
doing to maim or disfigure: and you are to confider, 
whether the ingredients neceſſary to make this a felony 
within the ſtatute, have been proved to your ſatisfaction. 
The facts neceſſary to be proved on this indictment are, 
that on purpoſe, and of malice fore-thought, and by lying 
in wait, they unlawfully ſlit the noſe of Mr. Criſpe, with 
intention in ſo doing to maim or disfigure. As to the 
fact of litting the noſe, that is directly and poſitively 
ſworn; there can be no doubt but that it was an unlawful 
ſlitting. Then the next thing for your conſideration will 
be, whether this unlawful flitting was on Pape, of ma- 
lice fore-thought, and by lying in wait. - As to this, a 

reat deal of evidence hath been given; and what paſſed 
Bike and at the time of the fact, will guide you herein. 
And if ona review of the evidence, you ſhall be of opinion, 
that this unlawful ſlitting of the noſe was on purpoſe, ot 
malice fore-thaught, and by lying in wait ; then the next 
queſtion will-be, whether this was an intention to disfigure? 

acts do in ſome meaſure explain themſelves ; and the cit. 
cumſtances preceding and accompanying thoſe fa&s; and 
the manner of doing them, do many times more fully ex- 

lain and declare the intent of the party. The priſoner Mr. 
Cike, (which defence goes both to him and Moadburne) in- 
ſiſts, that their intention was to murder, and not to maim; 
and that if they did maim or ſlit the noſe, it was with an 
intention to kill, and not with an intention to maim or dis. 


figure. On the other fide, it is infiſted on by the king's 
2 Counſcl, 
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eounſel, that though the ultimate intention : might be to x 
murder, yet there might be alſo an intention to maim 
and disfigure ; and though the one did not take effect, yet 
the other might : an intention to kill, doth not exclude an 
intention to maim and disfigure. Ihe inſtrument made 
uſe of in this attempt was a bill or hedging-hook, which 
in its own nature is proper for cutting and maiming ; and 
where it doth cut or maim, doth neceſſarily, and by conſe- 

quence disfigure. The attempt intended on Mr. Cxiſpe was 
immediately to his perſon, to do him a perſonal injury, 
Beſides, the manner of doing and perpetrating this fact is 
roper to be conſidered ; that it was done by violence, and 
in the dark, where the aſſailant could not well make any 
diſtinction of blows ; but knocked and cut on any part of 

Mr. Criſpe's body, where he could, till he had funk him 
down, and done to him whatever elſe he pleaſed. And if 
the intention was to murder, you are to conſider, whether 
the means made uſe of, in order to effect and accompliſh 
that murder, and the conſequences of thoſe means, were 
not in the intention and deſign of the party; and whether 
every blow and cut, and the conſequences thereof, were not 
intended, as well as the end for which it is alleged thoſe blows - 
and cuts were given. | 

All theſe ſeveral things, which I have mentioned, are 
proper for your conſideration : you will add to them your 
own obſervations ; and if, upon the whole, you are fatisfied 
from the evidence, that Moadburne did on purpoſe, and of 
malice forethought, and by lying in wait, unlawfully ſlit the 
noſe of Edward Criſpe, with intention, in ſo doing, to maim 
or disfigure ; and that Arundel Cate was feloniouſly preſent 
at the commiſſion of this fact, and aiding and abetting 
therein ; then you will find them Guilty : but if this hath 
not been proved to your ſatisfaction, then you are to acquit 
them, and find them Not Guilty. | „ 
Ihen the jury withdrew to conſider of their verdict, and 
in about halt an hour returned again, with a verdict againſt 
them both, Guilty. 1 

Mr. C:ke. I deſire to know of your Lordſhip, whether the 
noſe can be ſaid to be ſlit within the meaning of this ſtatute, 
when the edge of it was not cut through ? 

Lord Chief Fuſtice. It is true, the edge of the noſe was not 
ſlit, but the cut was athwart the noſe ; which cut ſeparated 
the fleſh of the noſe, and cut it quite through into the noſ- 

tri]: this I take to be a flitting of the noſe ; and the ſur- 

eon ſwore the noſe was lit. | . 4 | 
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On the next day, viz. March 15, Cote and MWoodburne were 
brought to the bar, and being aſked what they had to ſay 
why the Court ſhould not proceed to give judgment of 
death? YYodburne ſaid nothing. | ; 

Mr. Cite. Though your lordſhip did not think it proper 
yeſterday to aſſign me counſel, yet I hope your lord Ip 
will now give me leave to ſpeak for myſelf ; eſpecially fince 
I am the firſt unhappy inſtance of an indictment on this 
ſtatute ; no indictment, as far as it appears by the law. 
books was ever yet founded on this ſtatute, and therefore 
- ought to be very well weighed. Un” 

Lord Chief Fuſtice. Call the King's counſel, that they may 
hear what is ſaid. (Then the king's counſel were ſent for, 
and being come: ) | " 

Lord Chief Faftice Mr. Cote, you may now go on with what 
you have to offer. | | | 

Mr. Cike. My lord, I was ſaying, that I am the firſt un- 

happy inſtance of an indictment upon this ſtatute ; no in- 
| diment, as far as appears by the law- books, was ever yet 
founded on this ſtatute; and therefore it ought to be very 
well weighed, eſpecially in the firſt inſtance to which it 
appears to have been ever applied. It is a very penal 
ſtatute, and conſequently by the known rule of law not to be 
carried beyond the expreſs letter of it; conſequently no 
crime, of what nature or magnitude ſoever, can fall within 
the purview of it, but ſuch as is identically the ſame in every 
— with that deſcribed by the words of the ſtatute 
itſelf. 3 | 
I he erime deſcribed by the ſtatute is the unlawful cut- 
ting out, or diſabling the tongue, putting out an eye, ſlit- 
ting the noſe, cutting of a noſe or lip, or diſabling any limb 
or member, attended with theſe particular circumitances: 
1. On purpoſe and of malice 8 | 

2. By lying in wait. GL 1 
Wich intention in ſo doing to maim or disfigure in any 

of the manners beforementioned in the ſtatute. 

Theſe circumſtances muſt -all concur to conſtitute that 
particular crime deſcribed by the ſtatute ; and where any of 
them are wanting, of what magnitude ſoever the offence 
| _ be, it is not the offerice which the ſtatute has ſpeci · 

ed. | ; 

If the firſt circumſtance be wanting, no man can ſay that 
any offence, though attended with the other two, can fall 
' within the ſtatute; this is ſufficiently plain of itſelf. 
As to the fecond ; A. and B. of malice fore-thought, ap- 


point and meet to fight a duel; 4. in the rencounter runs - 
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into the eye, and puts it out; nobody has ever imagined 
this to be within the ſtatute, becauſe the. circumſtance of _ 
lying in wait is here wanting. | 125 23 
As to the third; ſuppoſe A. lies in wait to rob B. B. re- 
ſits, and in the ſcuffle is wounded, as the ſtatute deſcribes, 
but gets off. This is a cafe which very frequently hap- 
pens, yet no one ever thought it to be within the ſtatute, 
nor was any one ever indicted for this upon it: the only 
reaſon of which muſt be, becauſe the intention was to rob, 
and not to maim and disfigure the perſon. ; WE 
In my caſe, if it be taken upon the evidence of Mr. 
Criſpe, nothing more appears than the aſſault itſelf : if my 
confeſſion be read, the lying in wait, and the malice fore- 
thought will be proved; but then it will be likewiſe proved, 
that I had no other intention but to kill, and had no other 
part, but by giving orders to HY/oodburne for that purpoſe; 
and my confeſſion muſt be taken together, FR | 
Nor is it an objection to ſay, that the crime which is 
proved by the evidence is much worſe than that which is 
deſeribed by the ſtatute ; for if it is worſe, then it cannot 
be the ſame. Even in caſes of crimes by the common law, 
if upon an indictment for a crime of an inferior nature, 
the evidence proves the fact attended with circumſtances 
which brings it within the deſcription of a crime of a ſu- 
perior nature, the perſon indicted muſt be acquitted. At 
ſummer aſſizes at Dorcheſter, anno 1712, a woman was in- 
dicted before Mr. Juftice Eyre, for the murder of another 
woman; upon this evidence it appeared, that the perſon. 
murdered was her miſtreſs, which made the crime petty: 
treaſon, The judge directed this matter to be ſpecially - 
found, and upon conference with all the judges it was, ” nl 
held, ſhe ought to be acquitted upon this indictment, as ſne nl 
accordingly was; and was afterwards indicted for petty > . as 
treaſon, and convicted and exccuted thereupon. {oft 
Where a new offence has been created by ſtatute, or* _ 
an old one made more penal, the utmoſt {triftneſs has al» 
ways been uſed . to comply with the letter of the ſtatute," 
2 inconveniences might reſult from ſuch a re- 
raint, i 
As for example: | * 
By the ſtatute of the 39 Eig. cap. 14. Clergy is taken 
may from any perſon or perſons who ſhall be convicted 
of taking any money, goods or chattels out of any dwelling- 
houſe, &c. in the day-time, to the value of five ſhillings. 
One Evans and one Finch were indicted on this ſtatute, 
1 Croke 47 3. Evans and Finch's caſe: the caſe was thus ** 
oe e 


6 


- 1 ” 
17 : . * 


; 9 p ft 25 ä 1 5 8 5 
5166  MAINIRG AND DISFIGURINO, 
1 the evidence, That Evans by a ladder climbed to the u per 
a window of one 4udjey's houſe, and took out thereof fort 


g „ and that Finch ſtood upon the ladder in view df 
=. Evans, and ſaw Evans in the chamber, and was afliſting and 
©  _ helping to the committing of, the robbery, and took part of 
the money: upon a ſpecial verdict it was adjudged, that 
becauſe Finch did not actually enter the chamber, and take 
the money, though what he did amounted to a taking by 
conſtruction ' of law, and was ſuch a taking as made him x 
_ - felon; yet the very letter of all penal ſtatutes muſt be pur. 
ſued, and therefore, he, id eſt, Finch, had his clergy, and Evars 
was hanged. FEET. * Nb: | 
- Numerous caſes might be put of this kind of nicety in the 
conſtruction of penal ſtatutes. - 

To mention but one more: by the ſtatute of 1 Edu. VI. 
cap. 12. Clergy is: taken away from ſuch perſons as ſhall 
'be convicted for the. felonious ſtealing of horſes, geldings or 
mares.—So ſcrupulouſly did the judges adhere to the letter 

of this law, that there was for:ed to be another ſtatute 
made, viz. 2 and 3 Edw. VI. cap. 33, to enact, That a 
perſon convicted for felonioufly ſtealing one horſe, ſhould be 
ouſted of his clergy in the ſame manner as if he had ſtole 

two. P 

Nor is it in this caſe enough to ſay, the jury are judges 

of all this: for as the 9 2 Wee * | 
mitted, it is matter of law, how far this evidence thus ad. 
mitted on all hands is ſufficient to ſupport this indictment. 
If it were in a civil caſe, the party might demur to the 
evidence. But if he is not allowed that liberty in cri- b 
minal caſes, it is upon the common notion, that the judges * 


are the priſoner's counſel; and are obliged to determine f 
all the matters in law ariſing upon the evidence, as much as it 5 
the perſons had demurred to that evidence. = 
And, as in this caſe, the priſoner admits the evidence fo 
given to be true, and inſiſts upon it, that it doth not ſuppoft al 
the indictment ; and therefore has a right to have ti opi- * 
nion of the judges thereupon, as much as if the evidence T 
vyere ſtated at length upon the record (as it mult be in the caſc fa 
of a demurrer to evidence) and nothing ought to be left an 

to the jury, but under the ju ges' directions as to point o de 
law. B | | U 
In all theſe cafes therefore, my Lord, it has been uſual * 

to allow the fact to be ſpecially found: which gives the * 
priſoner the advantage he might have had by the demutter ou 

| of 
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Serjeant Selby. My Lord, I do agree with the priſoner at 
the bar, that this 1s a very penal ſtatute, and that theſe 
facts muſt be made out to bring his caſe within the 
letter of the act, viz. An intention or purpoſe, of malice, 
forethought, to maim or disfigure'in ſuch a manner as the 
ſtatute deſcribes ; a lying in wait for that purpoſe ; a maim- 
ing, or disfiguring accordingly; and an abetting and being 

rivy to theſs facts: theſe are all facts which the jury only 
could determine, either by poſitive, prefumptive, or cir- 
cumſtantial evidence ; for no man's thoughts or intentions 
can be otherwiſe proved than by his actions. My Lord 
Chief Juſtice hath left the whole evidence of theſe facts to 
the jury, who by their verdi& have found all theſe facts as 
laid in the indictment, againſt which nobody can now open 
his mouth: we apprehend therefore that no matter of law 
hath ariſen, and that what hath been inſiſted on by the pri- 
ſoner, is beſide his caſe, and needs no anfwer. | | 

Serjeant Branthwait, My Lord, woe ar have found him 
vilty. I apprehend nothing can properly be alledged now by 
Mr. Che, that is contrary to the verdiQ: if there is any 
fault in the indictment, we are ready to anſwer àny objec- 
tions he ſhall make againſt it. That he does not A to. 
What is now offered by him 1s againſt the verdict, and 
contrary to what is found by the jury. I beg your lord- 
ſhip's leave to give an anſwer to the objections he is pleaſed 
to make againſt the verdict, however improperly and out of 
time made, for the ſatisfaction of himſelf, and of the per- 
ſons here preſent. I agree a penal act ſhall not be conſtrued 
by equity, or carried further than the words or letter of the 
act, as the caſes mentioned by him to prove; but affirm, 
that this preſent caſe is within the words and meaning of the 
act: for though the ultimate intent of Mr. C:ke might be to 
murder Mr. Criſpe (as by him is alledged in excuſe of him- 
felf; all the means made ule of to effect that intent were 
alſo on purpoſe, and ſuch blows could not be given by an 


inſtrument, without an intent to maim and disfigure, 


They were given by one lying in wait on ſe ; and the 
fat and e of doing he ſame ſufficiently prove, and 
are a eertain and neceffary indication of the intent. The 
defendants might have an intent to cut off, or ſlit the noſe; 
put out an eye, or diſmember ; and an intent alſo to kill and 
deltroy ; one intent did take effect, the other not. The de- 
fendants ought not to anſwer for what was not done, but 
ought ta anſwer for what was done, which was the ſli ting 
* Mr. Criſpe's noſe, on purpoſe to maim and disfigure - - 
| t [ED him, 
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him, by one lying in wait; which is all that is required by 

. 3 : 1 
As to the objection; that if A. and B. go together 

a duel, if A. Ale the noſe of B. this a within he 2 
- the reaſon 1s, becauſe there is no lying in wait. ' 
As to the caſe of A. lying in wait to rob B. I with 

ſubmiſſion do ſay, that if 4. lie in wait to rob B. and to 
effect that purpoſe with the greater eaſe, J. on purpoſe dif. 
members B. or puts out his eyes, or does any other fad 
prohibited by the act; though A. be hindered from robbing 
B. he is within the a& of parliament; for the intent and 
purpoſe to rob, will be no excuſe to one that ſhall commit 
the facts prohibited by the act. | 

As to the caſe of Evans and Finch, Cr. Car. 47g. on 
29 Eliz. which takes away the clergy from him that en. 
ters and ſteals: Finch was not within the ſtatute, and had 
his clergy ; for the expreſs words of the ſtatute take away 
the clergy from him that enters the houſe, which Find 
did not. As to the indictment of a ſervant for murder, in 
killing her miſtreſs; it is plain, that it is a crime of a 
higher degree than murder, it is an offence of another ſpecies, 
it is petty-treaſon and not murder. | Fs 
Ihe ſame anſwer may be given to the other caſes men. 
tioned, where the words of an act of parliament are expreſs, 
No caſe ſhall be conſtrued within a penal act, but what is 
within the words: but as to the preſent caſe, the jury have 
found every fact that the act of parliament requires, that 
an unlawful aſſault was made on Mr. Criſpe by the pri. 
ſoners ; that his noſe was ſlit on purpoſe to maim and dil. 
figure him by lying in wait. And all theſe facts were 
proved by plain, clear, and I believe convincing evidence, 
to every perſon that heard the trial. I am ſure the priſoners 
cannot complain of any hardſhip done them; | the proſecu- 
tion was carried on for the ſake of juſtice, for the ſafety 
of his majeſty's ſubjects. This being the firſt inſtance of d 


2 crime ſo heinous, cruel, barbarous and inhuman, that C 
has been committed ſince the making the act of parliament, te 
it is hoped by this proſecution a ſecond will never be com- fu 
mitted ; for which reaſon, I pray your lordſhip's judgment ha 
for the king againſt the priſoners, an 


Mr. Raby. My Lord, I did expect at this time I ſhould BW cir 
have heard, from this unhappy gentleman, ſomething in Wi Þri 
arreſt of judgment; ſomething to ſhew that this indict. WI mi 
ment and record, now before your lordſhip in judgment, had 
been inſufficient, and ſuch as your lordſhtp could not have BW the 
proceeded upon to give judgment againſt the pridopers: me 
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1 do not perceive any thing has been objected to this in- 
dictment or record; and therefore ſince nothing appears, or 
is objected, they muſt be taken to be ſufficient, and ſuch 
as your lordſhip ought by law to give judgment upon againſt 
the priſoners now at the bar. | . 

But this gentleman has been pleaſed to take notice of the 
act of parliament on which this proſecution is founded: he 
has alſo made ſome mention of the facts which have been 

iven in evidence againſt him; and cited ſome caſes (as 
| apprehend) to ſhew, that penal ſtatutes, and criminal 
acts of parliament, ought not in conſtruction to be car- 
ried beyond the letter and words of the act. This 
which he has offered (as I take it) is now meant to ſhew 
(or at leaſt that he apprehends) that from the evidence 
given, it has not fully appeared he is guilty of the offence 
with which he ſtands charged, within the ſtrict words and 
meaning of this act of parliament : and for this end he has 
been pleaſed to make ſome obſervations from the words of 
the ſtatute, what things he apprehends to be neceſſary to 
bring him within the compaſs of this act, viz. That ſuch 
wound or maiming, as is deſcribed by the ſtatute, ought 
to be, : BE HE ons It 1 
1. On purpoſe, and of malice fore-thought. 

2. By lying in wait. | | 

3. With an intention to disfigure. 

All theſe have been already admitted to him ; and he will 
ſee every one of theſe circumſtances not only taken notice 
of by us in our obſervations upon the evidence, but alſo 
ny by your lordſhip, before the jury gave their 
verdict, | OE | 
But with what intent this fact was done, whether of ma- 
lice fore- thought, by lying in wait, and with intent to diſ- 
hgure, are eireumſtances only to be collected from the evi- 
dence and tne facts themſelves; of which neither we nor the 
Court can determine, but can only be enquired of, and de- 
termined by the jury ; and therefore, though it would be a 
tull anſwer to what is now objected, to ſay, that the jury 
have conſidered the evidence, have determined upon it, 
and found you guilty of the indictment, with all thoſe 
circumſtances which the priſoner objects are neceſſary to 
bring the offence within the ſtatute ; though this, I ſay, 
might be anſwer; yet for the juſtice of thjs proceeding, 
and to ſatisfy the priſoner in his own objections, and that 
they ſhould not paſs unanſwered, your lordſhip will permit 
me to take notice of the _ cited, and alſo to recollect 

| | 1 t 2 the 
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the evidence, fo far as the priſoner hath made it neceſſary tg 
repeat it. 5 

I confeſs, it is with concern I mention it again; for! 
would not do any thing which might add to the weight 
of thoſe afflictions which this unhappy gentleman is under 
rx not he himſelf made it neceſſary to take farther notice 
r uy ON 


As to the caſes cited, only two of them which he men. 


tions are cited to be adjudged ; that at Dorcheſter by Mr, 
Juſtice Eyre, that a woman was indicted for murder, ard 
upon evidence it appeared to be a different offence, viz, petit- 
treaſon, tor ſhe had killed her miſtreſs ; and that thereupon 
Mr. Juſtice Eyre cauſed her to be indicted for petit-treafon, 
and the was convicted. Certainly, my Lord, that judg. 
ment was right and very juſt; for when it appeared upon 
evidence that ſhe was guilty of a diſtinct and different 
offence than that of which ſhe ſtood indicted, could any 
thing be more juſt, than to cauſe her to be indicted for that 
offence, of which, upon the nature of the evidence, ſhe 
appeared to be guilty? The ſecond cafevited of Evans and 
Finch (which is reported in Crs. Car.) is no more than this: 
Evans went up a ladder, opened a chamber window into 
the Temple, went in and robbed the chamber in the day- 
time: Finch held the ladder, and ſtood at the foot of it 
when Evans entered: IU“ was hanged, Finch had his 
clergy, and was only burnt in the hand; and with great 
reaſon : for the ſtatute, 39 Elix. which takes away clergy, 
takes the clergy only from him that enters: and theretore 
to have taken the clergy from Finch who did not enter, had 
been unjuſt and unreaſonable. And as to what is mentioned 
of the ſtatute 2 and g Edu. VI. cap. 33. made in explana- 
tion of the ſtatute which took clergy from him who ltolc 
horſes, and to take clergy from him who ſtole only one 
horſe, there is ſuch an act of parliament ; but this act and 
the caſes cited, only ſhew that regard has always been had, 
not to extend penal ſtatutes beyond the words of them. 
But before theſe caſes were mentioned (and indeed had the) 
never been cited) this rule of conſtruction had been a. 
lowed to the priſoner ; for all the particulars now infiſtedon 
by the priſoner were before taken notice of by the Court, 2 
circumſtances neceſſary to make out the offence againit 
the priſoner; nor has one of thoſe circumſtances pa 
without obſervation : but the Court did with great juſtice 
before declare thoſe circumſtances to be neceſſary ingtie. 
dients to prove this offence. And as to the other caſes, ti 


are to the ſame purpoſe, agd not, cited as caſes aqjudge 
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and therefore I need not take farther notice of them. But 
certainly no inferences can be drawn from the caſes cited, 
or any the leaſt colour. to ſay, thoſe caſes prove that the pri- 
ſoner is not guilty of the offence he ſtands charged with, and 
of which he 1s convicted, 


[ am ſorry he has given this occaſion to mention again 
the fact which has been proved, from whence it appears that 
the jury have given an impartial and juſt verdict. 

It cannot be forgot, that this was conſulted and pre- 
meditated for three years and more before it was put in 
execution; and therefore it was certainly purpoſed and of 
malice fore-thought; alſo that it was by lying in wait. 
Certainly this unhappy gentleman cannot have forgot the 
ſignal he gave: and to what purpoſe was that ſignal, if none 
was in waiting to hear it? And that this was with an in- 
tent to disfigure, muſt be ſubmitted upon the fact and the 
evidence. A man uſes a weapon fit to maim and to diſ- 
| figure, he cuts another on the face and does disfigure him; 
ſhall he afterwards be at liberty to ſay, it was not his 
intent ſo to do? How dangerous that would be, is ob- 
vious to every one; this act would then be cafily cluded, 
if it ſhould be ſufficient, if it ſhould avail an offender, who 
has maimed and disfigured another, to ſay, Prove that I in- 
tended it : it would be eaſy then to be out of the reach of 
this act of parliament ; indeed, if that prevailed, none 
would be within it, it would be an eaſy repeal of this law, 
It is objected, his intent was to kill: he that intends the 
end, certainly intends the means, eſpecially thoſe means 
which he uſes; and the means uſed were cutting Mr. 
Criſpe on the face, and disfiguring him; and the weapon 
is ſuch, that by cutting him on the face with that weapon, 
could lefs be intended or expeted? And if the intent does 
not appear from this fact, ſure it never can from any: the in- 
tent of a man's mind cannot appear but from the act which 
proceeds from the mind. | | | 
It is ſaid, this is the firſt indictment on this ſtatute: I be- 
lieve there hath not been many; for this is an offence ſo bar- 
barous, that I mult agree it is ſuch as ſeldom happens, and - 
that by the general laws of our country, there was not a 
puniſhment provided equal to this offence: for our laws, 
(as the laws of moſt nations alſo do) provide againſt offences 
which moſt frequently happen: but this is an attempt ſo 
barbarous, that it was ſcarce imagined any man could be fo 
baſe and wicked as to attempt any thing like it, until 
it happened in the caſe of Sir yam Coventry; and then 
luch an abhorrence was ſhewn by the parliament, that * 
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law was made to puniſh it, and to prevent the like for the 
future: and as this is the like offence, it ought in juſtice to 
have the like puniſhment. | 

I ſhall add no more, but pray your lordſhip's judgment. 

Mr. Lee. My Lord, the obſervations made at the bar 
being after the verdict, and therefore out of time, I ſhall 
not trouble your lordſhip with a repetition of the facts that 
have been proved, further than the priſoner has made it ne. 
oeſſary for me to mention ſome particulars, in order to make 
1 wers to what he hath inſiſted on the more clear and 

ain. 

K I believe it has been truly ſaid by the priſoner, that 
the preſent proſecution is the firſt inſtance of any pro. 
_ ceedings on this ſtatute, and I hope it will be the laſt; 
hecauſc it is to be hoped there never will be found any 
other perſon ſo wicked, as to give occaſion for a proſecution 
on this ſtatute. | 

believe likewiſe, that the true deſign of making this 
ſtatute was to ſubject perſons to death, who intended to 
maim only, where the maiming was in ſuch manner as is 
mentioned in the ſtatute; but I cannot think that it does 
from thence follow, that a perſon who intends to murder, 
and only maims, is not within this ſtatute ; for though it 
ſhould be taken that there was an intention to murder, yet 
from the fact done, from the manner of doing it, and from 
the weapon made uſe of, it ſeems apparent that the priſoner 
intended to maim ; and the jury have now found that he did 
ſo intend. 74) 

As to the caſes which the priſoner has cited, I beg leave 
to conſider each of them, and offer ſuch anſwers to them as 
now occur. 3 a 

The firſt cafe he has been pleaſed to cite, is thus put: 

A.and B. of malice fore-thought, appoint to meet and 
fight a duel, A. in the rencounter runs B. into the eye, 
and puts it out : the priſoner ſays, ſuch a caſe would not be 
within this ſtatute. go: i 

I agree it would not, becauſe this cafe has not the eit. 
cumſtances which the ſtatute requires; for in the caſe thus 
put there is no lying in wait, which is a circumſtance re- 
' quired by the ſtatute. | 3 . 

It is ſaid, that if A. lies in wait to rob B. B. reſiſts, 
and in the ſcuffle is maimed in the manner deſcribed by 
the ſtatute, that ſuch maiming would not be puniſhable 
by this ſtatute ; but I do not obſerve any caſe 1s cited to 

rove this aſſertion: and I am, with ſubmiſſion to your 
rdſhip, inclined to think, that if there are a lying 
„ © 
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wait, with malice fore- thought, with intent to rob, and +; 
proſecuting this intent the robbers ſhould aſſault and maim * 
in the manner deſcribed by the ſtatute, that ſuch maiming 
would be within this ſtatute. | | 

It is ſaid, that though the intent to murder makes the 
offence worſe than if the intent had been only to maim, yet 
ſuch intent proves it not to be the ſame offence which is 
mentioned in the ſtatute : and if a man be indicted of an of- 
fence of an inferior nature, and upon the evidence it appears 
that he is guilty of an offence of a ſuperior nature, the 
perſon indicted muſt be acquitted; and to prove this, a 
caſe is cited, which is ſaid to have been before Mr. Juſ- 
tice Eyre at Dorcheſter aſſizes. The caſe, as put, is this: 
a woman is indicted for the murder of another woman, 
on the evidence it appeared, that the perſon murdered 
was her miſtreſs, which made the crime petty-treaſon : this 
was found ſpecially, and upon conference with the judges,- 
they were of opinion, that the woman ought to be acquitted 
upon this indictment, 7 ö 1 

Admitting this caſe to have been adjudged, I apprehend it 
does not affect the preſent caſe. | | 

The law has diſtinguiſhed crimes under different denomi- 
nations; and as offences are ranked under different ſpe- 
cies, ſo the indictment muſt be ſuited to that ſort of crime 
whereof the party is guilty : and therefore proving a per- 
ſon guilty of a fact, known in the law by the name of 
petty-treaſon, does not prove him guilty of an inditment 
for murder; murder being an offence which the law has 
diſtinguiſhed from petty-treaſon, and to which it has aſſigned 
a different puniſhment, 

But in the preſent caſe, that offence which is charged in 
the indictment, is proved in every circumſtance, and the 
facts proved do conſtitute that crime which is made felony 
without clergy by the ſtatute. The ſtatute requires lying in 
wait, it requires malice fore-thought, it requires ſlitting 
the noſe, &c. with intent to maim, &c. The indictment 
charges theſe facts, the witneſſes have proved theſe facts to 
the ſatisfaction of a jury, which have found the defendant 
guilty of the charge as laid. | 

Che priſoner ſays farther, that this is a very penal ſta- 
tute, and that penal ſtatutes are always taken with the utmoſt 
ſtrictneſs; and to prove this, cites a caſe adjudged on the 
fatute 39 Liz. by which ſtatute clergy is taken away from 
any perton or perſons, who ſhall be convicted of taking away 
money, &c. in any dwelling houſe, &c. in the day- time, to 
ic value of five ſhillings: and to prove the ſame matter, an 
C6 inſtancg 


ſtatute. 
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inſtance is likewiſe put of the conſtruction of the ſtatute, 


x Elix. cap. 12. which takes away clergy from ſuch 

as (hall be convicted of Gelonioutly Gealing = gr 
The caſe in the ſtatute 39 Eliz. in the caſe of Evens and 
Finch, Cre. Car. 473. in which caſe Finch had his clergy 
becauſe he did not actually enter the chamber and take the 
money. The conſtruction on Edw. VI. was, that cle 
= not taken away from 2 perſon who feloniouſly ſtole one 

orſe. \ 

But I apprehend neither of theſe caſes come up to the 
caſe now before your lordſhip. As to the caſe of Evans and 
Finch, which was a caſe upon the ſtatute 39 Eliz. By 
that ſtatute a perſon is ouſted of clergy who takes away 
money to the value of five ſhillings in any dwelling-houſe, 
&c. Finch did hot enter into the houſe, for he only ſtood 
on the ladder ; and therefore he was not within the words of 


- that ſtatute, which ſpoke only of perſons who took away 


goods in an houſe, &c. 

As to the conſtruction upon the ſtatute 1 Edw. VI. it is 
plain that the felonious ſtealing one horſe, could not be 
within act of parliament which took away clergy only 
from ſuch perſons as feloniouſly ſtole horſes. The reaſon 
therefore of theſe caſes was, that the facts proved did 
not bring the perſons accuſed within the words of the 
Hut it is not ſo in the caſe now before your lordſhip ; for 
the priſoner is found guilty of a fact, which is within the 
words of the ſtatute upon which he is indicted ; and every 
circumſtance required to make him guilty of the telony men- 
tioned in the ſtatute has been very fully proved. _ 
My Lord, I am very ſenſible that the objections taken at 
the bar being after verdict, did not require theſe particular 


anſwers : but this being a caſe wherein life is concerned, | 


hope the impropriety will be excuſed. 
Lord Chief Juſtice. I do agree with the priſoner, that tis 
is a penal law, and not to be extended by equity: that he 


that is guilty within this ſtatute, muſt be guilty of all the 


eireumſtances within it; and if any one of the circumſtances 


_ preſcribed by the ſtatute be wanting, he is not guilty. And 


therefore in all thoſe caſes put by you, if any one of the cit. 
cumſtances preſcribed by the ſtatute be wanting in any one 
of them, ſuch caſe is out of the ſtatute, But whether all 
the circumſtances required by the ſtatute did not concur in 
your caſe, was a matter of fact, which the jury, who are 


the proper judges, have tried; and on ſuch trial they have 


found 
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found them all to concur. You ſeem to argue upon a ſup- 

fition of this fact to be otherwiſe than the Jury have 
found it. The jury have found you guilty of all the cir- 
cumſtances within the ſtatute. There was no matter of 
law in this caſe, but matter of fact; whether on purpoſe, 
and of malice fore-thought, and by lying in wait, the noſe 
of Mr. Criſpe was not flit, with intention, in ſo doing, to 
maim or disfigure ; and whether you were not feloniouſly 
preſent, aiding and abetting. The jury had the whole - 
evidence before them; they conſidered of the whole mat. + 
ter, of the preparation and lying in wait to do the fact, of 
the fact itſelf, of the means and inſtruments made uſe of 
to do it, of the manner of doing it, and of all the other cir- 
cumſtances and particulars relating to the fact: and on the 
whole, after they had withdrawn, and eonſidered amongſt 
themſelves for ſome time, they have found you guilty 
within the terms and circumſtances of the ſtatute ; ſo that 
though all the cafes put by you ſhould be very good law, 
vet they do not any wile affect yours, becauſe you are 
actually found guilty of the crime itſelf: have you therefore 
any thing to ſay againſt the indictment itſelf ? | | 

Mr. Ce. No, my Lord: I hope I have one glimpſe more 
from the king's od gracious pardon, that was publiſhed in 
the Gazette, Bt | 

Lird Chief Juſtice. If you offer any pardon by act of par- 
liamcnt, or under the great ſeal, I muſt take notice of it, 
and allow it to you; but if you mean only a promiſe of a 
pardon in the Gazette, or any other public advertiſement, 
you mult apply for that in another place; this doth not be- 
long to me. , OE 

Mr. Ce. J hope that I ſhall have the benefit of the par- 
don that was promiſed, and that his majeſty will be gracioufly 
pleaſed to grant it me. 1 

Lord Chief Fuftice. If you have a right to it, you need not 
doubt but you will have it: his majeſty is ſo juſt, that he 
will make good whatſoever he hath promiſed; but 
hog, your application muit be immediately to his ma- 
Jays | | : 
_ Mr. Ce. I beg of your lordſhip that you will give 
me time, that I may not be hurried out of the world 
preſently. | | 

Lord Chief Juſtice. 1 ſhall conſider of it, and give you 3 


+ Convenient time. 


Ul. of Arr. Cryer, make an O 7s, 


Cryer, 


/ 
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' Cryer. Our Sovereign Lord the King doth ſtraitly charge 
and command all manner of perſons to keep filence, vhifſt 
judgment is giving upon the priſoners convicted, upon pain 
of impriſonment. | | 

Lord Chief Juſtice. You that are the priſoners at the bar, 
ou have been indicted and convicted of very great and 
heinous offences; I am very ſorry that you have been the 
decaſion of bringing yourſelves to unfortunate ends, and 
that there is this melancholy neceſſity on me to pronounce 
the ſentence of death upon you : but on fair trials the jury 
have found you guilty, and by the law you have forfeited 
. your lives. g N | 
Mr. Cate. My Lord, I am aſhamed of myſelf : I did not 
expect to appear at this time in this place, where I have ap- 

ared in another manner. | 1 

Lord Chief Fuſtice. J am ſure, Mr. Ole, you ought ſeriouſſy 
to reflect on your paſt life: you cannot but own that you 
have been a great ſinner ; you have had malice in your heart 
againſt this gentleman above three years, 2 

Mr. Cite. Indeed, my Lord, I know nothing of it. 

Lord Chief Fuſtice. Moon hath ſworn, that three years, or 
three years and a half ago, you ſent to him, and propoſed 
to him the knocking Mr. Criſpe on the head. | 
Mr. Ge. I do declare it my Lord, as I ſhall anſwer it 
8 the great day, I never ſpoke to an about any ſuch 

ng : 3 
Tos Chief Fuftice. Suppoſing what Moon hath ſaid to be too 
much, yet the crimes you own and cannot deny are ex- 
ceeding heinous. You own that you invited your bro- 
ther to ſup at your houſe, on purpoſe that you might 
have an opportunity of murdering him. This is ſuch a 
crime as ſhocks human nature: the bare mentioning of it 
is frightful and terrible. The deeper therefore your crime 
is, the deeper your repentance ought to be. You have need 
to humble yourſelves before Almighty God. Beſides the 
judgment of the law, there is alſo his judgment-ſcat, before 
which you muſt likewiſe appear: there all things are naked 
and bare, without colour or diſguiſe ; every man mult there 
appear, and receive according to the truth of his actions, 
as they were good or bad. How far it may pleaſe God to 
extend his mercy to you, I know not; he is infinite in mercy 
as well as in every other perfection: and this we are ſure, 
that he never denies to any who are prepared to receive it. 
Endeavour therefore to reconcile yourſelves to him; improve 

with diligence the little time that may be allotted you: * 
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for proper perſons who may adviſe and aſſiſt you: for as to 
the judgment of the law which is now to be pronounced upon 
you all, it is this: | | | | | 
That you, and each of you, go from hence to the place 
from whence you came, and from thence to the place of 
execution, where you ſhall be ſeverally hanged by the neck 
till you be ſeverally and reſpectively dead; and the Lord 
have merey upon your ſouls.“ | 1 
Then the keeper carried away the priſoners to the gaol C2 
to be reſerved till their execution. And on Saturday the 3 iſt | 
of March, 1722, they were executed at Bury, St. Edmond's. 
State Trials, Vol. VI. p. 212. 1721. | | 


A huſband cutting his wife's throat oy acroſs, while 
they were in bed, is not a maiming, or lying in wait, within 
the 22 and 23 Car. c. 1. | Dy | 


At the Old Bailey, Fuly ſeſſion 176g, William Lee was in- 
dicted on the Coventry Act, 22 and 23 Car. II. c. 1. before 
Lord Chief Baron Parker, preſent Mr. Juſtice Bathurft and 
Mr. Juſtice Milmot, for that he, contriving and intendin DL 
Agnes his wife to maim and disfigure, on purpoſe and o 
malice afore-thought, by lying in wait, did make an aſſault 
with a certain razor, and the neck of the ſaid Agnes didcut, 
&c. with intent to maim and disfigure. = 

The facts were, that the priſoner returned home one night, 
after his wife and two children were a- bed and aſleep, and 
cut his wife's throat with an old razor which he had con- 
ecaled in his ſtocking, making a wound about three inches 
in length quite acroſs her neck; but providentially it was 
not mortal. „ 

The words of the act of parliament are, „That if any 
perſon ſhall on purpoſe, and of malice fore- thought, and by | 
lying in wait, unlawfully cut out, or diſable the tongue, put | 
out an eye, ſlit the noſe, cut off a noſe or lip, or cut off or 1 
diſable any limb or member of any ſubject of his majeſty, | 
with intention in ſo doing to maim and disfigure, that then 
the perſon or perſons ſo offending ſhall ſuffer death without 


clergy,” | ; 
The priſoner's counſel ſubmitted to the Court, that the 
evidence did not prove any offence within the ſtatute. | 
he Court were of the ſame opinion; and the priſoner 
was accordingly acquitted. Leach, Caſe 26. 


At the Old Bailey, in July ſeſſion, 1765, Barney Carroll was 
indicted before Lord Chief Baron Parker, on the 22 _ 23 
| | Car. 
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Car. II. c. 1. /. 7. for that “ he did on purpoſe 
malice fore- thought, and by lying in wait, feloniouſt, an 
unlawfully make an aſſault upon Cranley Thomas Kirby, Vi 
with intention to maim and disfigure him; and with 1 
tain knife did on purpoſe, and of his malice fore- thought 
and by lying in wait, unlawfully and feloniouſly flit the 
noſe of the ſaid Cranley Thomas Kirby, with intention in ſo 
doing to maim and disfigure him. And that Jillian 
King, at the time of the committing of the ſaid felony, wa; 
preſent, counſelling, aiding and abetting the ſaid Barney Car. 
roll to commit the tclony aforeſaid.” 

The profecutor had apprehended a young pickpocket 
near Semerſct-bouſe in the Strand, Upon his threatening to 
take him before a magiſtrate, the priſoner Carroll, who 
appeared to have been lurking under the ſide of the Mu 
Church, immediately came up and followed the proſecutor 
while he was conducting the boy tewards 7 emple-bar, 
walking ſometimes before, and ſometimes behind them, 
until they came to the top of Arundel. ſtreet, when he {truck 
the proſecutor a violent blow acroſs the noſt and eyes with 
a razor-bladed knife, ſaying, Damn you, fir, let the 
boy go.“ It was alſo proved by an accomplice that four 
of them had that evening gone out to pick pockets, under 
an agreement to ſtrike or ſtab, or cut the noſe and eyes of 
any perſon'who moleſted them. The wound bled profuſely; 
and upon examination it appeared that the two great 
' blood-vefſels on Mr. K:rby's forchead were divided; that 
there was a large tranſverſe wound acrofs the noſe, ſo wide 
open that the bone was viſible; that it began from the 
right, and went acroſs the eyc-lid, and aeroſs the noſe; 
that the two muſcles of the eye were cut through; that it 
proceeded to the left eye-lid, and terminated at the temple; 
and that a nerve was cut, | 

It alſo appeared upon the teſtimony of ſeveral ſurgeons, 
that in Miſenian, and many other old authors who have wni- 
ten on ſurgery, ſuch wounds are called ſits, but that a „/i 
is not a word of modern uſe in ſurgery. "The word /{it is un- 
derſtood as ſynonymous to the word cut ; but the idea which 
was formerly conveycd by the word ſlit, is now expreſſed, in 
ſpeaking technically, by the word druided. . t 

The jury found the priſoners guilty. But it was quel- 
tioned, Whether ſuch @ cut was a ſitting within the let- 
ter of the act, the wound not having perforated to the. 
no{tril ? | | 

It was accordingly referred to the conſideration of the 


judges ; and they being of opinion, that the oftence deſeriber 
| Joe orgs 4g 
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in the indictment was properly proved, and the conviction 
legal, the priſoners were executed on the 31ſt of July 170g, 
purſuant to their ſentence. Leach, Caſe 30. | 


On an indictment of Mayhem, the malice, and lying in 
wait, muſt be expreſsly proved. 


At the O Bailey in February ſeſſion, 1778, Th:mas Tickner 
and Thamas Adams were indicted on the ſtatute 22 and 23 
(ur. II. c. 1. commonly called the Coventry Act; Thomas - 
Tickner, for making an aſſault on William Facob with a. bill 
book, and ſlitting his noſe, with intention in ſo doing to 
maim and disfigure the ſaid William; and T hamas Adams, for 
being preſent, aiding and abetting in the ſaid felony. | 

The proſecutor was ſervant to a Mr. Cole, of Twickenham, 
within about a quarter of a mile of whoſe houſe the pri- 
ſoner lived. About twelve o'clock at night, on the 16th 
of Fanuary 1778, the proſecutor diſcovered the priſoners 
in a field belonging to his maiter, where Tickner was pull- 
ing up turnips. The proſecutor went up to Tictner, and 
| ſpoke to him; but inſtead of making any reply, Tictner 
immediately {truck him on the noſe with a ſharp inſtrument 
fixed into a ſtick of wood, and hanging looſe, ſomething 
like a flail, The blow knocked him to the ground, and 
he received ſeveral blows after he was down, which ren- 
dered him ſenſeleſs for ſome time. He was carried to St, 
George's Haſpital, and upon examination a ſmall ſuperficial 
wound was found upon the right ſide of his noſe; a very 
large wound upon his neck, immediately under the lower 
jaw; a cut upon his hand; a ſmall incition on the right 
brow : and eight wounds on the top of his head. The cut 
upon the noſe had divided the exteguments ot the noſe in an 
oblique direction; but did not go through the bones of the 
noſtril. There is very little covering to the bones of the noſe, 
except the ſkinz and the cut went to the bone, but did not 
' penetrate into the noſtril. It was rather a cut or a ſcratch 
than a flit; but it was ſufficient to leave a mark vilible for 
a long time. ; £7 

The evidence did not ſufficiently affect the priſoner 
| 4dams to put him him upon his defence; but Mr. Juſtice 
au preſent Mr. Juſtice Aſohuiſi, and Mr. Baron Ferryn) 

told the jury, that he thought the evidence againlt Thomas 
Tickner, it they believed it to be true, ſutlicient in jaw, to 
convict him ot the charge in the indictment ; for that he 
conceived it was not necetfary that either the malice. fore- 
ſought or the lying in wait ſhould be expreisly proved to be 
| | EO on 
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on purpoſe to maim or disfigure. The priſoner was en- 
ed in a criminal matter; prepared with a weapon to 
defend himſelf againſt all oppoſers ; and being thus ready 
to ſupport himſelf in his unlawful deſign of ſtealing the tur. 
nips, he is anſwerable for the conſequences which ha 
pened in the proſecution of his illegal act. As to the ſlitting 
of the noſe, the learned judge faid, it had been adjudged 
in the caſe of Mr. Kirby, that a ſeparating of the fleſh was 
ſufficient to bring the offender within the meaning of the ad 
of parliament, and that in the preſent caſe the cut had reached 
the bone. | | 1” 
The jury found the priſoner guilty ; but on his receiving 
judgment, Mr. Serjeant Glynn, Recorder, ordered the exe. 
cution of the ſentence to he reſpited, until the opinion of 
the twelve judges could be procured, Whether this con- 
viction was proper within the meaning of the ſtatute, 
the words # ; which are, „That if any perſon ſhall on 
purpoſe, and of malice afore-thought and by lying in wait, 
unlawfully cut out or diſable the tongue, put out an eye, 
flit the noſe, cut off a noſe or lip, or cut off or diſable 
any limb or member, of any ſubject of his majeſty, with 
intention in ſo doing to maim or disfigure, in any the mat- 
ters above-mentioned, ſuch his majeſty's ſubjeR ; the 
perſon ſo offending, his counſellors, aiders, and abet- 
tors, knowing of and privy to the offence as aforeſaid, 
ſhall be felons, and ſuffer death without the benefit of 
clergy.” | | | 
Ihe judges were of opinion, That the conviction was 
wrong; and that this did not amount to a ſufficient evidence 
of lying in wait. | | 


In April ſeſſion, 1783, John Mills was tried upon this ſta- 
tute before Lord Chict Baron Eyre, for maiming on pur- 
poſe, and of malice afore-thought, and by lying in wait, one 
Thomas Braſier.— The Court ſaid, a perſon who intends to 
do this kind of miſchief to another, and by deliberately 
watching an opportunity, carries that intention into execu- 
tion, may be ſaid to lie in wait on purpoſe. It is not neceſfary 
that a man ſhould plant himſelf in any particular conceal- 
ment, and effect the miſchief by ruſhing from his lurking 

lace, to bring the offence within the meaning of the ſtatute. 
if having formed an intention to maim, he comes unawarcs 
behind the perſon he intends to maim, and takes a convc- 
nient opportunity of deliberately doing the injury, it is lying 
in wait, although he does not take any particular length ot 
time, or appear to uſe any extraordinary degree of prepara- 
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Y ſtatute 9 Ges. I. c. wy 3. it is enacted, © That if, 
all knowingly ſend any letter, 
without any name ſubſcribed thereto; or ſigned with a 


any perſon or perſons 


fictitious name, demanding money, veniſon, or other va- 
luable thing: or ſhall forcibly reſcue any perſon. being law- 
fully in cuitody of any officer or other perſon for the of- 
fences aforeſaid ; or ſhall by gift, or promiſe of money or 
other reward, procure another to join him or them in any 
ſuch unlawful act, ſuch offender ſhall ſuffer death without 
benefit of clergy.” _ | | 
Sect. 4. And it is enacted by 27 Geo. IT. c. 15, © That if 
any perſon or perſons ſhall knowingly ſend any letter with- 
out any name ſubſcribed thereto, or tigned with a fictitious 
name or names, letter or letters, threatening to kill or mur- 
der any of his majeſty's ſubjects, or to burn their houſes, out- 


houſes, barns, ſtacks of corn or grain, hay or ſtraw, though 
no money or veniſon, or other valuable thing ſhall be de- 


manded, in or by ſuch letter or letters, or ſhall forcibly reſ- 
cue any perſon in lawful cuſtody for the ſame, ſuch offender 
ſhall ſutter death without benefit of clergy.” „ 

Set; 5. And it is further enacted by 30 Geo. II. c. 24. 
„That all perſons who ſhall knowingly ſend or deliver any 


letter or writing, with or without a name or names ſub- 
ſcribed thereto, or ſigned with a fictitious name or names, 


letter or letters, threatening to accuſe any perſon of any 
crime puniſhable by the law with death, tranſportation, or 
pillory, or any other infamous puniſhment, with a view or 
intent to extort or gain money, goods, wares, or mer- 
chandizes, from the perſon or pertons ſo threatened to be 


accuſed, ſhall on eonviction be put in the pillory, publicly _ 


whipped, or fined and imprifoned, or tranſported, not ex- 
ceeding the ſpace of ſeven years, in the diſcretion of the 
court.“ : 


On the above ſtatute of 9 Ces. I. William Barnard was 
tried for ſending a letter in a fictitious name to Charles 
Duke of Maribarough, demanding a gentcel ſupport tor 
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The charge was opened by Serjeant Davy as follows: | 
May it pleaſe your lordſhips, and you gentlemen of the 
Jury; | 


priſoner at the bar, who ſtands indicted on an aq; of 
parliament made in the ninth year of his late majeſty, 
very well known by the name of the Black Act. That ad 
of parliament, reciting the ſeveral miſchiefs; and conſtituti 
ſeveral felonies, amongſt other things, enacts, that if any 
porn ſhall knowingly ſend any letter, without any name 
bſcribed thereto, or ſigned with a fictitious name, de. 
manding money, veniſon, or other valuable thing; every 


perſon ſo offending, being thereof lawfully convicted, 


ſhall be adjudged guilty of felony, and ſhall ſuffer death as 
in caſes of felony, without benefit of clergy. 

It is on that account that this indictment now comes 
before you, that you have heard read. You ſee it is for 
ſending a letter; for it is on the firſt of theſe letters 
that the preſent indictment is founded; the others are 
ſent in conſequence of the firſt, and explanatory of his in- 
tentions. | | | | 
I will open to you, as conciſely as I can, the ſeveral 
circumſtances we have in evidence, in order to afte&the 
priſoner at the bar : they are circumſtances of that nature, 
correſponding ſo exactiy with the priſoner's caſe, affecting 
him ſo very minutely, that the ſeveral circumſtances do 
infer, I had almoſt ſaid, an impoſſibility of his innocence: 
you will find they all tally ſo exactly, they are ſo particularly 
relative to him, that it will be offering violence to every rule 
of reaſon, not to find him guilty. | 5 | 
Gentlemen, on the 29th of November, a letter was found 

under the door of the Ordnance- Office, directed to his Grace 
the Duke of Marlborough : upon opening this letter, which 
was wrote in imitation of print-hand, bearing date that day, 
the 29th of November, it will be neceſſary, for the ſake ofthe 
following circumſtances, to deſire your attention to the ſeve- 
ral parts. 'Theſc are the words: 


To his Grace the Duke of Marlborough. 
| November 8. 
% My Loxp, os | 
As ceremony is an idle thing ao» moſt occaſions, more 
0 


eſpecially to perſons in my ſtate of mind, I ſhall proc 


immediately to acquaint you with the motive 15 = & 


am council in this cauſe for the proſecution againſt the . 
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addreſſing this epiſtle to you, which is equally intereſting to 
us both. You are to know, then, that my. preſent ſituation 
in life is ſuch, that I ſhould prefer annihilation to a en- 
tinuance in it: deſperate diſeaſes require deſperate reme- 
dies; and you are the man 1 have pitched upon, either 
to make me, or to unmake yourſelf. As I never had the ho- 
nour to live among the great, the tenor of my propoſals 
will not be very courtly ; but let that be an argument to 
enforce the belief of what I am now going to write. It 
has employed my invention, for ſome time, to find out a. 
method to deſtroy another, without expoſing my own life; 
that I have accompliſhed, and defy the law. Now for the 
application of it. I am deſperate, and muſt be provided for: 
you have it in your power, it is my buſineſs to make it 
your inclination, to ſerve me ; which you muſt determine to 
comply with, by procuring me a genteel ſupport for ny life; 
or your own will be at a period before this ſeſſions of par- 
liament is over. I have more motives than one for ſingling 
you out firſt, upon this occafion ; and I give you this fair 
warning, becauſe the means I ſhall make uſe of are too 
fatal to be eluded by the power of phyſic. If you think 
this of any conſequence, you will not fail to meet the au- 
thor, on Sunday next, at ten in the morning, or on Monday, 
lif the weather ſnould be rainy on Sunday) near the firſt 
tree beyond the ſtyle in Hyde-Park, in the foot-walk to 
Kenſington: ſecrecy and compliance may preſerve you from a 
double danger of this ſort ; as there is a certain part of 
e world, where your death has more than been, wiſhed 
for, upon other motives. I know the world too well, to 
ſt this ſecret in any breaſt but my own. A few days de- 


termine me your friend or enemy. - | 
| HV ELTON, 


« You will apprehend that I mean you ſhould be alone; 
and depend upon it, that a diſeovery of any artifice in this 
affair will be fatal to you: my ſafety is inſured by my ſilence; 
for confeſſion only can condemn me.” e : 


This letter containing every thing that is dreadful, that 
might raiſe apprehenſions of terror, ſubſcribed by a name 
which is painful to almoſt every ear the name Felton ! That 
was the name of the aſſaſſin that ſtabbed the Duke of Buck- 
ingham at Portſmouth. = 

_ Lord Duke, not intimidated by the letter, though 
greatly ſurpriſed at it, and willing to find out the author, 


was not afraid to endeavour to-apprehend him; he went 
Uu a | alone 


* 
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alone to the ſpot, and at the time appointed; however, 
there was ſome attendant on his Grace at a diſtance, in order 
to obſerve what paſſed on the occafion. My Lord Duke had 
been there ſome time on horſeback, and as much un. 
dreſſed as a man of his quality is. He had piſtols before 
him; he had been there ſome time, and ſaw nobody at 
all at that particular place. After waiting ſome conſider. 
able time, he was returning, and obſerved a perſon come 


to the particular ſpot juſt by the tree beyond the ſtyle in 
Hyde-Park, by the foot-walk to Kenſington ; that perſon held 
a handkerchief to his mouth in a ſeeming diſconſolate man- 
ner, looking into the water, and ſtood till a very con- 
ſiderable while. Upon his Grace ſeeing this, that the man 
was not purſuing any way, the Duke had no doubt in his 
own mind, but that this man (be he who he would) muſt 
be the perſon who had ſent him this letter. The man 


ſauntering juſt at the place, the Duke rode up to the 


ſpot, expecting the perſon would ſpeak to him : his Grace 
aſked the man, Whether he wanted to ſpeak to him?” 
He faid, ** No.”'—** Sir,” ſaid the Duke, “do you know 
me? I am the Duke of Marlborough ; telling you that, per- 
haps you have ſomething to ſay to me. —“ No, my Lord.“ 
notice being taken, the Duke came away. 
Gentlemen, you ſee this was an appointment on a Su- 
day to meet at a place where ſeveral people might be ſup- 
poſed to be walking. What was the view of that perſon 
may be ſcen by and by. The author of this letter ſpeaks of 
his being exceedingly guarded againſt the poſſbility of a de- 
tection; he boaſts of the care and caution he had uſed for 
that purpoſe, —** He defies the law, — nothing but confeſſion 
could condemn him,—his ſafety was inſured by his filence, 
he knew the world too well, to truſt this fecret in any 
breaſt but his own.” n ; 
A few days after, in the ſame week, the Duke received: 
ſecond letter. This alſo was put under the door of the 
Office of Ordnance, and was alſo wrote in imitation of a print. 


hand: but the directions of both the letters are not; ther? 


will be occaſion to take notice of that eireumſtance by and 
by. The ſecond letter is in theſe words . 


20 his Grace the Duke F Marlborough. 


« My Lomp, h 


« YOU receive this as an acknowledgment of your pune 
tuality as to the time and place of mecting on __ w 


5 


3 
* s 
*. 
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ph it was owing to you that it anſwered no purpoſe. The 
wm of belle er and the enſign of your order, 
were uſcleſs, and too conſpicuous: you needed no atten-- , 
dant; the place was not calculated for miſchief, nor was 
any intended. If you walk in the weſt iſle of H//ftminſter- 
{bbey, towards eleven o'clock on Sunday next, your ſagacity 
will point out the perſon, whom you will addreſs = afking 
his company to take a turn or two with you. You will 
not fail, on inquiry, to be acquainted with the name and 
place of abode, according to which directions you will 
pleaſe to ſend two or three hundred pound bank-notes the 
next day by the penny-poſt. Exert not your curioſity too 
early: it is in your power to make me grateful on certain 
terms. I have friends who are faithful ; but they do not. 
bark before they bite. 1 | 
| 1 am, &e. | 
| ee. | 
: . 


Gentlemen, you ſee, the writer of the ſecond letter 


ſpeaks of being himſelf in the Part, or at leaſt of knowing 


that the Duke was there, at the time and place appointed: 
and therefore this was a farther circumſtance to convince the 
Duke, that the perſon, whom he had ſeen the Sunday 
before in Hyde-Park and ſpoke to, was the writer of the 
ſecond letter. You ſee it ſpeaks of the Duke's punQua- 
lity as to the time and place of meeting, the particular 
dreſs his Grace was in, and aſſigns that as the reaſon of 
not ſpeaking to him the Sunday before: ſo you ſee, gentle- 
men, that circumſtance, which was a little unaccountable 
of itſelf, of the Duke's not being owned by the perſon whom 
he had ſeen the Sunday before, is by this ſecond letter ac- - 
counted for ;—** the pageantry of being armed, and the en- 

gn of his order.” He had then only a ſtar on, and that 
perhaps an old one, ſo as not to be conſpieuous: ſo that this 
accounts for the perſon's not ſpeaking to the Duke in Hyde- 
Park, There can be no doubt at all, but that the writer 
of the ſecond was the writer of the firſt letter. N 
The conſequence then of this ſecond appointment to meet 
the writer of the letters in the welt ifle of Weſtminſter- 
Abloy, you will obſerve, Public places were appointed, and 
at public times; the firſt in Hyde-Park, the ſecond in prayer- 
ume at Meſtminſter-Albey, where the Duke was “ by his 
lagacity to point out the perſon''—the writer of this letter. 
| he Duke accordingly went to H/ftmirſter- Abbey, to the welt 
lie, (though indeed, properly ſpeaking, we don't know 
. Cu 2 1 which 


-4 
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which to call the weſt iſle, the church ſtanding eaft and 
_ weſt). His Grace went to the weſternmoſt part of 4359, 
and obſerved. nobody lurking or ſtanding in circumſtances 
ſuſpicious : after a little time, his Grace was ſurprized to 
ſee that the ſame perſon, whom he had ſeen the Sundy 
before exactly at the ſpot in Hyde- Park, appeared juſt in this 
place at the weſt end of Meſiminſter-Abbey; but he was fur 
riſed the more, that this perſon did not ſpeak to hin, 
erhaps his Grace had not then conſidered the tenor of this 
letter; for it was not to be expected, that the writer 
would addreſs the Duke, but rather refers to the Duke's fi- 
acity :—© Your fagacity will point out the perſon,” it then 
_ directs, © whom you will addreſs by aſking his company to 
take a turn or two with you.” His Grace perhaps did 
not conſider this exactly ; but waiting ſome time for the 
perſon to ſpeak to him, and finding he did not, his Grace 
- aſked him, ** Sir, have you any thing to ſay to me?” „No, 
my Lord.” —* Have you nothing at all to ſay to me!“ 
% No.“ Have you nothing at all to ſay to me? No, 
he had nothing to ſay to him.” Now I ſhould have men- 
tioned to you, when this perſon came into the 400%, 2. 
nother perſon came in with him, who ſeemed by his ap- 
rance to be a ſubſtantial tradeſman, a good ſort of man, 
heſe- two perſons, after ſtopping and looking about 1 
the monuments near the welt gate of the Abbey, the Duke 
being ſure one of them was the ſame man he had ſeen before 
in Hyde-Patk, his Grace thought proper to go and ſtand by 
them, to ſee if that perſon would ſpeak to him: ſeeing 
the Duke took no notice of him, they both went toward 
the choir : the ſtranger went into the choir, and the man 
that his Grace had ſeen in the Part, came back 23 
(leaving his friend there) to the ſpot where the Duke wa. 
he Duke then aſked him, Whether he had any thing u 
ſay to him?“ „No, he had nothing at all to lay to him. 
No, he had nothing at all to ſay.” Then the Duke walked BW - 
a little on the other fide of the iſle, to ſee whether the mu 
would follow him, or had a mind to ſpeak to him at ae. s 
ther ſpot. He obſerved the man looked eagerly at him: - 
may-be it may be underſtood, he expected the Dukes in 
ti ſagacity would point out the man: however, the Dult 8 
did not know what the letter required, that is, © Aſk him = 
take a turn with him.“ ; to 
At this ſecond time there was ſomebody that was with * 
the Duke (when I ſay with him, I don't mean cloſe to h 
but) near enough, ſo as to take notice what paſſed, in d. 5 
der to apprehend the perſon, ſo as to put it beyond all do , 
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that he was the author of thoſe letters. he Duke, and 


Abe, in order to go to his coach. ow you will find 
by and by, in the next jetter, that the writer of 
theſe letters took notice of this attendant, but was under no 
apprehenſion of being watched by any body elſe ; and that 
will account for thoſe circumſtances I 'am going to men- 
tion: as ſoon as the Duke went out of the Abbey, that 
man, whom the Duke had feen at both theſe places,. 
watched the Duke out of the Abbey, and as ſoon as his 
Grace had paſſed the door of the Abbey, he went up, hid 
himſelf in a corner, concealed from a poſſibility of being 
ſeen by his Grace in cafe he had looked back, and ſo 
watched him into his coach. It may be aſked, Why his - 
Grace, upon having ſuch clear conviction in his own mind, 
that that perſon mult be the writer of both the letters, did 
not fear een him? His Grace will tell you, he did not 
think himſelf juſtified in ſo doing: he could not reconcile 
it to his own mind to take up a man, where there was a - 
poſſibility of his innocence, —— | 
Gentlemen, a few days after this, came a third letter to 
the Duke, wrapped in a very ſmall compaſs, and directed 
to his Grace the Duke of Marlborough at his houſe. You 
will ſce, by comparing the directions, that this third letter 
was wrote by the writer of. the firſt letter. It begins, 
„My Lord, I am fully convinced you had a companion on 
Sunday.” So far it is proved, that the writer of theſe 
letters was in the Park on the firſt Sunday, and ſaw the 
Duke there; and was in the Abbey on the ſecond Sunday, 
and ſaw the Duke there; and that it was the ſame man 
that the Duke ſaw at both theſe times. I interpret it as 
owing to the weakneſs of human nature; but ſuch proceed- 
6 ing is far from being e. and may produce bad 
g effects, whilſt it is impoſhble to anſwer the end propoſed.” 
18 —Guarded through all.—* You will ſee me again ſoon, as 
uit were by accident, and may eaſily find where I go to; 
in conſequence of which, by being ſent to, I ſhall wait on. 
WF your Grace, but expect to be quite alone, and converſe in 
oo whiſpers. You will likewiſe give your honour, upon meet- 
ing, that no part of the converſation ſhall tranſpire.” — 
bo that you ſee, as he was guarded before, he was deter- 
mined to make it impoſſible to be diſcovered: if they were 
o converſe in whiſpers, and to be quite alone, it was im- 
poſſible for other evidence to riſe up againſt him.—** Theſe 
and the former terms complied with, inſure your ſafety; 
my revenge, in caſe of non-compliance, (or any ſcheme to 
Eo expoſe 


this attendant of his, went out at the. weſt door of the 


57 
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expoſe me), will be lower, but not leſs ſure, and firs 
ſuſpicion the utmoſt” that can . poſſibly enſue upon it. 
You ſee, how artful he had contrived it: he was determined 
that nothing more than ſtronguſpicion ſhould ever be in 
evidence againſt him.— While the chances will be tc. 
fold againſt you, you will poſſibly be in doubt after the 
meeting, but it is quite neceſſary the outſide ſhould be 3 
maſk of the in, The family of the BLOODS is not ex. 
tinct, though they are not in my ſcheme.” The word 
BLOODS is in capital letters. That is a dreadful name! 
As Felton was the villain who aſſaſſinated the Duke of Bud. 
ingham, ſo this is the name of the fellow who ſeized the 
Duke of Ormond, and was going to carry him to Tyburn to 
execute him, and alſo who ſtole the crown out of the Tauer 
of London. © : 2 
Lou fee, gentlemen, by this third letter, that the Duke 
was to expect to hear ſomething farther from the writer of 
theſe letters. It contains no appointment, but leads the 
Duke to expect he ſhall ſee the writer again as by acci- 
dent, and was to obſerve where he ſhould go to, that the 
Duke might know where to ſend for him; and that he 
would come in conſequence of being ſent for; but when 
he came to the Duke, the terms were, to be a ſecret con- 
verſation, not in the preſence of a third perſon, and that 
too by whiſpers, and the Duke promiſing, upon his ho- 
nour, that no part of it ſhould tranſpire, without which 
he was not led to think the writer ſhould diſcloſe any * 
at all. The firſt letter was dated and received the 29th 
Neventer, the ſecond reccived the next week, the third in 
2 ſecond week of December, and the laſt was ſome time in 
ril. | ; 
| The Duke waited, expecting to hear farther ; but heard 


nothing more until the middle of April. About the 14 


there came a letter to his Grace, wrote in a mean hand, but 


not in imitation of a print-hand, as the others were. Tbeſe 
are the words of the fourth letter : „ 


To bis Grace the Duke of Marlborough, 
May it pleaſe your Grace, 5 
HAVE reaſon to believe, that the ſon cf one Br: 


nard, a ſurveyor in Abingdon-Buildings, Wiſtminſter, is ac- 
quainted with ſome ſccrets that nearly concern your ſafety 


his father is now out of town, which will give you an f. 


I . . 0 8 8 | ul | 
portunity of queſtioning him more privately, It wo uſes 
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uſeleſs to your Grace, as well as dangerous to me; to appear 
more publicly in this affair. N N 
Your ſincere friend, 

4 ANONYMOUS. 


« He frequently goes to Storey's-Gate Coffee-houſe;” He 


Gentlemen, the Duke ſent for Mr. Barnard, the ſon of 
Mr. Barnard, according to the directions in that letter. 
This letter, you will ſee, bears no date at all; no memoran- 
dum, or any thing which could poſſibly indicate when the 
letter was ſent, or when the Duke received it. The 
Duke, when Mr. Barnard came, was fitting in his room ; 
and though upon opening the door of the outer room which 
was at threeſcore yards diſtance from where the Duke was) 
yet, the moment Mr. Barnard entered the room, he was 
ſure that was the man he had ſeen both in the Park and 
in the Abbey, Though the Duke had no doubt in his own 
mind on the former circumſtances, that the youu whom 
he had ſeen before was the writer of the firſt letter, now 
he was fully convinced that he was the writer of all the 
letters. The Duke was determined the ſcheme ſhould not 
ſo far take effect, as to engage himſelf upon his honour, 
that no part of the converſation ſhould tranſpire ; if ſo, 
nothing could have prevailed upon him to proſecute: there- 
fore you are not to expect he complied with a converſation 
in whiſpers, and a promiſe on the. Duke's part, that no 
part of the converſation ſhould tranſpire. The third letter 
wilt tell you, that the perſon that entered the room was 
the writer of all theſe letters. As ſoon as he came into the | 
room, the Duke, took him to the window, and aſked him, | 
Whether he wanted to ſpeak with him?“ © No, my 1 
Lord. No, Sir! I have received a letter, which tells me, 3 
that you are acquainted with ſome eireumſtanees that nearlx | 
concern my ſafety.—** Not I, my Lord.” This is very ſur- 
prifing, Sir! This is the letter ; and ſhewed him the laſt 
etter. Still the Duke had not given him any promiſe 
at all of not expoſing the converſation. Sir, it is very odd 
that you ſhould be pointed out to me, to acquaint me with 
ſome circumſtances relating to my ſafety, becauſe it men- 
tions ſome circumſtances as to the time, the place where 
you are to be found, your father's being out of town, and 
the like. The priſoner incautiouſly ſaid immediately, 
„My Lord, my father was out of town at that time.“ 
At what time, Sir? The letter bears no date, nor have I 


mentioned to you a ſyllable when J received it: how 
_ came 
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came you to know when I received this letter, that 

ſhould tell me your father was not in town at that time 
You ſpeak clearly, as knowing when I received this letter: 
therefore give me leave on this occaſion to tell you, that I 
do not only ſuſpe&t you know of this letter, but that you 
have ſent to me ſome other letters that I have received he. 


fore: then acquainting him with the other three letters, 
his Grace obſerving upon them, that it was very odd and 


ſtrange, that the letters correſponded ſo certainly and de- 
ciſively on him, he being always at the places and times 
inted, and that he being the perſon named in the fourth 
etter too, and that he knew the time of the Duke's receiv. 
ing that letter, the Duke put it upon him, Sir, I am fur. 
prized at the writer of this letter ; one ſhould ſuppoſe from 
the ſtyle, and its being grammatically wrote, that the perſon 
who wrote it had had ſome ſhare of education; at leaſt | 
am ſurprized, that a man that has had any education at all, 
ean deſcend to ſuch a means of getting money. My Lord, 
2 Grace need not be ſurprized at that; a man may be 
earned, and very poor.” Very fond was he of ſoftening 
things. My Lord, you need not be affrighted; I dare 
ſay the writer of theſe letters is a very madman,” Why! 


'you are very much concerned to apologize for the writer 


hereof, ſaid the Duke; picking out this circumſtance, the man 


does not know me, he expreſſes his very great ſurprize at 


my appearing in the Park with the enſign of my order, and 
my being armed. As incautious as he had been before, 
he is incautious upon that too, and faid, ** Indeed I was 
ſurprized to ſee your Grace armed.” Was you fo? faid the 
Duke ; was you ſurpriſed to ſee me armed ? on any man 
doubt a moment who wrote theſe letters? But however, 
Mr. Barnard, as you inſiſt upon it, and declare fo ſolemnly 

I will not ſo far invade the laws of * 
tality, whatever crime you have done. (He would not tor 
the world apprehend a man in his own houſe whom he had 
ſent for ; he let him go ſafe home again; it was for that 
reaſon he would not give his promiſe not to reveal the con- 


verſation; but in regard to the public he was determined 


to proſecute.) The Duke ſaid to him, Sir, if you are not 
the writer of theſe papers, it much becomes you to find 
out who is: for your name is particularly mentioned in this 
laſt letter; either you are the writer, or allow me to ſay, 
ſomebody elfe owes you very ill-will that was the writer © 
them. I am relying merely on the terms of the laſt letter, 
wherein he was to inform his Grace of ſome ſecrets that 


nearly concern his ſafety : what was the anſwer that the 
| EY 1 priſoner 
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1 oner made? Firſt, what would have been the anſwer ?. | 
| 115 not a man be ſtruck with aſtoniſhment, to hear he 


was one that was to inform his Grace of things that 
nearly concern his ſafety, ſo much to the hazard of his own. 


life? What became him, as having a regard tg his own re- 
putation and ſafety? To determine, as far as in his power, 


to find out the writer; nay, to have given the Duke aſſu- 
rance that he would do it: inſtead of that, What was his 
behaviour? A ſmile of contempt an unmanly laugh in the 
Duke's face, as if it did not concern him at all. 


Gentlemen, I ſhould think that to this there can hardly 7 


be a circumſtance added more clearly to convince any man 
alive of the circumſtances of this man's being dhe luder of 
theſe letters; but you will find afterwards the pt 
what reaſon let him tell if he can) told his go he had 
defired his companion that was with him in Meſiminſter-Ab- 
bey to leave him: Why? „ Becauſe he thought the duke 
wanted to tell him of ſome place he had for him.” Good 


God! How could he imagine he wanted to tell him of a+ 
fue? A perſon whom he had never ſeen before he ſaw 


im in the Part how couid he expect that? This was his 
aukward reaſon for deſiring his companion to leave him. 

I beg pardon, if I have omitted any thing ; theſe are the 
circumitances that have occurred to me on this occaſion ; 
they are ſo ſtrong and neceſſary in the proof of the priſoner's 
- guilt, that I will venture to ſay, it is much more ſatisfac- 
tory to an indifferent perſon, than poſitive teſtimony,—the 
politive teſtimony of any man, as men are liable to miſtakes, 
as a miſtake in time, a miſtake in perſons, will exceedingly 


vary the caſe; but variety of circumſtances which tally in 


their own nature, cannot lye or deceive.  _ 

This proſecution is commenced merely for the ſake of 
Juſtice; I am inſtructed to ſay from his Grace, it is perfectly 
indifferent to him what will be the iſſue of this trial: he 
thought it his duty to come here, and leaves it to his country 
to determine as they ſhall think proper. | 


The Duke of Marib:rough was ſworn, and proved the 


receipt of the ſeveral letters as {tated by Serj. Davy, and the 
circumſtances of his going to the Park, the Abbey, &c. his 
evidence reſpecting their meeting, in conſequence of the 
meſſage which the-duke ſent him was as follows: 

When he came in (ſays the duke) I knew, at firſt ſight, it 
was the fame perſon that J had ſcen in the Part and in the 4b- 
bey. I deſired him to walk with me into a room, and immedi- 
8 the door when we were in. I aſked him as before; 
he ſaid, © He had nothing to ſay to me; then I told him 4-4 
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the laſt letter J received, that it mentioned his name, ang 
that he knew mg nana my ſafety ; he faid, «he 
knew nothing of it.“ Then I recapitulated all the letters 
beginning with the firſt, and remarked to him that it Was 
ſtrange to me, that a man that wrote ſo very correct, with. 
. out falſe Engliſb in any ſhape, ſhould be guilty of ſo low an 
action; he ſaid, © A man may be very learned and ve 
poor.“ I then took notice of the ſecond letter, and aid, 
there muſt be ſomething very odd in the man; he ſaid, «] 
imagine the man muſt be mad: I ſaid, he ſeems ſurprized 
that I ſhould have piſtols; ſaid he, I was ſurpriſed to ſee 
your grace with piſtols, and = ſtar on.” I ſaid, Why 
was — K at that? His anſwer was, after ſtopping 
2 moment, It was ſo cold a day; I wondered you had 
not a great coat on:“ then I afterwards ſhewed him the letter 
again where his name was mentioned, and walked with him 
to the window ; and as I read it, when I came to that part 
where it ſaid his father was out of town, he faid, « ſts 
very odd, my father was then out of town.” I ſaid nothing 
to him of that, though it ſtruck me a good deal, as there 
was no date to the letter. I ſaid, if you are innocent, it 
behoves you much more than me to find out the author of 
thoſe letters, particularly the laſt; for it was an attempt to 
blaſt his character behind his back; he ſcemed to give mea 
ſmile, and away he went, I did not apprehend him then. 
The duke was croſs-cxamined as follows by the priſoner's 
council. In conſequence of the firſt letter, your Grace went 
into the Park on horſeback, and was there ſome time with- 
out ſeeing any body you ſuſpected, Were there not people 
there? | | | 
D. of Marib. I ſaw ſeveral people on horſcback, and ſome 
fe walking in a hurry on foot. TS 
©. Pray, my lord duke, after you had ſeen this perſon 
Toitering, was there any thing going torward, ſuch as hunt- 
ing a duck, or the like? | 
of Marlb. No, nothing in the world as I ſaw; it was 
a very cold day. | : : 
9. Your lordſhip ſaid there was another perſon at a dil 
tance, an attendant on your Grace; How far might that per- 
ſon be off when you was ſpeaking to the priſoner 
D. of Marlb. I cannot tell exactly. I had ſpoke to him 
to 3 great way off. | | 


8 as he in view of your Grace ? 
of Marlb. I dare ſay he was. _ 
Qt. Might not any perſon equally ſee that perſon as we! 
as your Grace? 1 N.of 
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P. of Marlb. J ſuppoſe he might. 
9, Was your Grace there at the time ? : 
of Marlb. I was there rather before the time, I bee 
lieve. | 3 

9, Did he in the leaſt offer to follow your Grace ? 

D. of Marlb. No, he ſeemed to go the other way. 

9. With reſpe& to the ſecond letter, your Grace went ae- 
cording to appointment to Meſiminſter-Abbey, and ſaw the 
priſoner and another perſon come into the Abbey ; before that 
other perſon had left him, had your Grace been near him? 

D. of Marlb. I had; I ſtood by him in hopes he would 
' ſpeak to me, if he was the perſon that wrote the letters. 


9. Whether the circumſtance was not ſuch, that that 
other perſon might very well believe your Grace wanted to 


ſpeak to the pritoner ? „ 3 
D. of Marlb. That I cannot tell. I ſtood very near the 
priſoner, wanting him to ſpeak to me, It is poſſible he 
might think ſo. 
TNT 9. Whether there were not at that time ſeveral perſons. 
attending on your Grace ? | 
D. of Marlb. There were two or three. | 
9. Did your Grace ſpeak to either of them in the Abbey P 
L. of Marlb. No, I did not. 8 
9. Whether if there was any other in /Y2ftminſler- Abbey 
at that time, whether that third perſon might not have taken 
Mr. Barnard for your Grace's companion, as your Grace 
ſpoke to him? | „ 
D. of Marlb. Upon my word I cannot tell that. 
9. Could there be a perſon to whom that expreſſion, in 
mc tnird letter, might be applied, referring to your Grace's 
companion, beſides Mr. Barnard ?“ | 


N. 
D. of Mari». Yes, it might be applied to a gentleman 


that went away with me in the coach from the Abbey. 

©. Whether your Grace did not bow ſeveral times to the 
pritoner before you ſpoke ? 

D. of Marth. No, I don't think I did. 1 

Council, With reſpect to the third letter, your Grace heard 
no more of that till the fourth came ? fn 

D. of Maurlb. I did not; and when the fourth came I ſent 
to Mr. Barnard. | 

Did your Grace know Mr. Barnard be fore you received 
thete letters? | | | 

D. of Marlb. No. I did not at all. 
2. Does your Grace now know whether he was a perſon 
in tuch ſituation in life, as anſwered tothe deſcription in the 


letters: 
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D. of .Marlb. I don't know the leaſt thing of him eine 
character or circumſtances. 

Gaurtedd, Then, abſtracted from theſe circumſtanges, ſhould + 
your Grace have entertained any ſuſpicion of him more than 
of any other perſon ? 

2 Marth. I did not know there was ſuch a man in the 
wor 
Q. When he came to your Grace 8 houſe, 4¹ he cone in 

very readily ? 

. of Marlb. He did. 
| 9. Whether his anſwer was, I was Eirpiiſed to 5055 

armed too, or I was ſurpriſed to ſee you armedꝰ 
D. of Marlb. I cannot take upon me to lay whether he 
laid ſuch an emphaſis on it or not. 

Council. Then he made no ſecret of ſeeing your Grace i in 
the Park? 

D. of Marlb. No. 

Council, Nor in the Alley? 

D. of Marlb. No. 

. Your Grace mentioned, he ſaid, It is very odd, my 
father was out of town then! Could your Grace appl that, 
in the manner it was ſpoke, that his father was out of town 
when the meſſage came to him? 

D. of Marlb. I really underſtood him, that he knew 
his father was out of town at the time of his writing the 
TW. | 

our (ices mention the time you received it? 
Phe No, I did not mention any time. 

5 25 Pie he come punctually to his time? 

of Marlb. He did; I think the meſſenger ſaid he would 

wait on me about half an hour after ten. 

8 In what manner was he apprehended? 

of Marlb. I do not know; I underſtood he was ſum- 
moned. 

. It has been ſaid, he went away with a ſmile; pray, 
ord duke, might not that ſmile expreſs the conſciouſnel 
his innocence as well as any thing elſe ? 

"D. of Marlb. I ſhall leave that to the Great Jadge. 

©. He ſaid, A man might be very learned, and very poor; 
Does your Grace know whether this perſon at the bar is either 
learned or poor. 

D. of Marib. I do not know, indeed- 

May not that expreſſion fall from any man whatever? 

. of Marlb. 1 cannot ſay as to that. 
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thought the duke had ſpoke to him, but he was miſtaken; 
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Further evidence was then called, which wis to the fol 9 
lowi ſe, That when the priſoner received the meſſage 

fn Ss: he expreſſed ſome ſurpriſe, but no fear; that 

he ſpoke of having ſeen the duke in the Pant and in the 


0 Abbey, but that he did not know the duke in the Part until 
he told him who he was; and that in Veſtminſter-Hôbey he 
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he alſo ſaid that he had ſome thought that the duke intended 
to give him a place. | 3 

The priſoner being called on for his defence ſaid, 

am intirely innocent of this affair with which I am 
charged ; I leave it to the Court and the jury, with the evi- 
dence that will be produced. "x | 
The priſoner's witneſſes were called. -_ Mn 

John Barnard, his father, proved that the priſoner was 
much employed in buſineſs, and in receiving great ſums of 
money; that his accounts always ſtood right, that he is a ſo- 
ber man; that he told him of the Duke of Marlborough's taking * 
notice of him as a very extraordinary thing; that he perceived 
the duke was armed in the Park, and thought there might 
be a duel going forwards, that the priſoner often and with- 
out reſerve talked of this as a very ſtrange event—that he 
alſo mentioned his meeting him in the Abbey in the ſame terme 
E that on Sunday (the firſt meeting) he himſelf had ſent his 

ſon to Kenſington on buſineſs. 1 95 5 | . 

The priſoner's uncle and couſin proved circumſtances of a 
ſimilar nature. 3 

Various other evidence was called which is ſtated ang 
commented on in Mr. Serj. Davy's reply. 4 

My lord, and gentlemen of the jury, 

I am ſorry to take up any more of your time; but the de- 
fence conſiſting of various parts, I would beg leave to tre. 
paſs a little longer on your patience, and make a very few 
obiervations on the caſe, as it now ſtands before you. I do 
not claim any merit at all, for their not oppoſing any evi- 
dence, as was attempted on the other fide; I am ſure I ſhall 
be juſtified in your opinion. Nothing has paſſed in the' 
courſe of this proſecution, but what clearly manifeſts that 
the duke is totally indifferent about the iſſue of it: in this 
matter he is only a friend to juſtice, and would wiſh for the 
priſoner not to be diſturbed in any method he ſhould take in 
the courſe of his examination: be that as it may, I have 
done what I have thought right, and am very glad they have 
done every thing they could for the priſoner. =_ 

[ ſhall now conſider two general queſtions : the firſt is, 
Whether the ſeveral eireumſtanees that have been given in 
evidence, on the part of the proſecution, independently, are 

| i in 
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in themſelves ſufficient to convince a reaſonable underſtand. 
ing of the priſoner's guilt; I mean, your underſtandings ay 
jurymen. The ſecond queſtion is, Whether the defence 
that has been ſet up, thoſe circumſtances are ſufficient to 
repel the weight of the evidence; I mean, whether the de. 
fence is reconcileable to the ſuſpicions of the priſoner's guilt ; 
for if they are irreconcileable with the priſoner's guilt, (as! 
do not intend to impeach. the credit of any one er 1 am 
content upon that ſuppoſition, he may be acquitted: I don't 
mean, that any witneſs has laid a ſingle circumſtance before 
vou that is not ſtrictly true, but that they may be reconcile. 
able with the ſuſpicion'of his guilt. , ft | 
I do not mean to draw your attention back to the ſeveral 
circumſtances of the proſecution ; they are all before you, 
and they are too ſtrong and ſtriking to be eaſily forgot; they 
would tc diminiſhed conſiderably by attempting to recapitu- 
late them, and therefore I ſhall not attempt it: and, as I 
faid at the opening, they are irreconcileable with any ſup- 
poſition of the priſoner's innocence, independently of the 
defence ſet up for him, if they arc ſo ſtrong in themſelves, 
as it would be offering violence to one's underſtanding, not 
to conſider them as circumſtances neceſſarily inducing. his 
uilt, Ty 

a It will remain for your conſideration, it is now the capi- 
tal queſtion, Whether theſe circumſtances laid before you, 
conſiſting of five or ſix parts on the Jour of the N 
may be reconciled with the ſuſpicion of his guilt f Becauſe, 
if they may, it is no defence at all. 

Gentlemen, the firſt is, the priſoner being ſent by his 
father to Kenſing/5n on this Sunday on which he met the duke 
in Hyde-Park. I did not chuſe by any means to aſk the 
father any queſtion; I ſhould have diſobliged my noble 
client, if I had done it. As, why he was ſent to Kenſingtin ? 
What converſation might have led to that matter? What 
happened at breakfaſt with his father was the ſole occaſion 
of his going there. The ſon, you ſee, is principally con- 
cerned in conducting his father's buſineſs ; he might, or he 
might not propoſe the expediency of ſuch a journey. It is 
a little extraordinary, this «buſineſs (not being urgent in its 
own nature) ſhould be appointed by the father to be tranſacted 
on Sunday, when the father might as well haye em loyed 
his time in going elſewhere : going to aſk whether a ſum of 
money had been paid on the account of gravel, to make it 
neceſſary to be ſent juſt at church- time. His father talked 
of his going; he did go—What does that prove? Docs it 
prove he was not to go to Hyde-Park any other way? 7 855 
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ever was the writer of gheſe letters, certainly intended to 
| have a meeting on both the Sundays, in the Part and in the 
Abbey, in a very public manner; and that agreeable to the 
tenor of the letter, he did provide himſelf with a, defence 1 
in caſe of need. Now, be the author of theſe letters who he = 
may, the author did contrive a ſubterfuge for himſelf after 
wards, in order to reply to a charge of that nature. * 
Gentlemen, the next part of the defence is, that he at 
ſeveral times and to ſeveral people related the meetings he 
had had with the duke, and the extraordinary occurrences. 
This indeed correſponds with the obſervations I made: the 
writer of theſe letters propoſed to meet the duke at a time - 
that people were walking out on a Sunday, and in the Abbey, = 
the molt public places, and at the moſt public times: is that 
irreconeileable with the ſuſpicion that the priſoner (if he was 
the author of theſe letters) might have been contriving with 
other perſons telling people of the ſeveral meetings he had 
had with the duke, and the ſubſtanee of thoſe meetings? 
But one obſervation will ariſe, perhaps not much to his ſer- 1 
vice; and that is, when he told thoſe people of his ſeeing = 
the duke, he ſpoke to his ſeeing an attendant, which corre- _ 
ſponds with the ſecond letter: What does he ſay about it to ; 
the perſons to whom he relates the meeting? He ſaw he was 
armed—He ſaw one likewiſe at a diſtance, and he thought 
there was a duel going forwards. Now, when he ſpoke to 
the duke of the ſurpriſe he had entertained on ſeeing the 
duke armed, does he aſſign that as a reaſon of apprehending 
a duel? No; it was becauſe it was cold weather, and he 
wondered to ſee him without a great coat: ſo that the ſame 
man that ſpeaks of it to his friends as a circumſtance that 
might induce a ſurpriſe, ſpeaks of it at another time as being 
and, without giving that as a reaſon for it. | 


The next circumſtance is, Mr. Greenwo:d's evidence of 
going with him to Meſtminſter-Abbey. There are two or three 
things a little particular: after breakfaſt, about nine o'clock, 
he ſolicits the priſoner to dreſs himſelf in order to go to the 
Park, The priſoner ſcemed unwilling to go there, He 
faid, it was not an unuſual thing, when they were to go 
together, for them to differ, and upon that ogcaſion to part. 
Suppoſing the priſoner wanted to get rid of this companion, 
of his, who had laid there and was not eaſily to be got rid 
of, why might not that account for his being unwilling to 
dreſs himſelf at nine in the morning, in order to get rid of 
him? For he had time enough to dreis himſelf. an hour after 
that, and to meet the duke in the Abbey at eleven. It is a 
little odd, that the priſoner wanted to go another way, and 

| | expretied - 


he did not mean to be ſeen by Mr. Greenwood in the Abbey; 


WY 


4 


it as a fruit of the duke's benevolence to him, and ſays, he 


rater. They have called to that many witneſſes ; they 1 
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not a circumſtance in all that part of the ſtory of Mr. Green- 


relating what he did than uſual. God knows he had no reaſon 


* F . 
d 
8 e 


9 


expreſſed 2 reluQancy in going thugugh the Abbey. It is clear 


but when he could not get rid of that, and he plucked him 
by the coat for that Pages did they proſecute their deſign 
in going to the Park, and yet ſaunter a good while in the 
Abbey? (No reaſon why they did ſo). Firſt they went to 
General Hargrave's monument, then to Captain Cormual!'s 
monument; there they ſtaid ſome time, the duke's behavi- 
our being in Mr. Greenwood's evidence particular; from the 
duke's bowing, he thought that the duke wanted to f 

to him in private. How is this reconcileable ? There is 


wocd 's evidence, which ſuits ſo well as this of his guilt : firſt 
he wanted to get rid of Mr. Greenwood, and when he could 
not do that, then making no ſecret of having ſeen the Duke, 
and make that tally with his telling him he had met him. 
The next circumſtante is Mr. Ball's; and if that circum- 
Nance of his evidence ſtrikes you as it did me, I wonder he 
was produced as a witneſs: for, you ſee, he was very for- 
ward : he was blamed for it by one of his witneſſes; he 
thought he talked too much of having met the duke; that 
was fo ſingular, that it demanded animadverſions: yet, not- 


' withſtanding, when he had had a third interview with the 


duke, and there appeared fo very material a circumſtance of 
the duke's having charged him with a very extraordinary and 
Wicked proceeding againſt him ; when he had told him of 
all theſe letters, and one of them ſet forth his name, as 2 
* that could inform his Grace of ſomething which near- | 
y related to his ſafety, and hinted to him the ſtrangeneſs 
of theſe letters, and charged them upon him; and after N 
having pretended a total ignorance of this matter, he after- 
wards conceals all this from Mr. Ball: and what is another 
circumſtance, Mr. Ball ſays, he was rather more cheerful in 


to be cheerful; forthe doke had charged him home with a ea. 
pital offence ; the duke had admoniſhed him, and told him, 
eitherhe was the author of the letters, or he was uſed exceed- 
ing ill by the perſon that did write them. Yet, you ſee, in 
mentioning theſe things to his friend Mr. Ball, Ball confiders 


will give you a poſt in the army. The priſoner replied, It 
muſt be a very good one, if I accept it. | : | 
"Theſe are v the circumſtances that they have inſiſted 


upon as proofs of his innocence, except one, that is his cha- 


* 
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he is very expert in his bufineſs, a very diligent, ſober man; 
nothing about him as matks of diſtreſs: no vices to which 
they find him inclined, which give him an occafion for a 
demand of this kind; and that, upon the whole, he has 
paſſed as a very honeſt man. | | 
Gentlemen, when you come to confider that, character 

goes but a very little, and indeed no way at all, towards 

roving his innocence. . | | | | 
In the firſt place, character can only be of ſervice to a man, 
where his caſe hangs as it were in equal ſcales, and it is 
doubtful whether innocent or guilty; there it is that a good 
character ſtands in ſome ſtead, and will balance the ſcale in 
his favour. But this is that ſort of a caſe, that this particu- 
lar character they have given of him will have no weight to 
repel thoſe ſeveral ſuſpicious circumſtances that tally fo ex- 
actly as to his guilt. Might it not happen, that a man be- 
twixt _— and thirty years of age, dependent in ſome mea- 
ſure on his father, might have a ſecret call for money, which 
he would wiſh his father, and thoſe friends that are fond of 
lending him money, not to be acquainted with? We know 
very well, there are certain circumſtances, ſome in this eapi- 
tal city of London, where a man might be very hard driven 
for the want of money, which he would chuſe to hide from 
his friends. | 


I know nothing of the priſoner's particular character; but 


it is enough for this purpoſe, that it poſſibly may be his caſe : 
if ſo, what then has the preſent character to do with it? If 
the circumſtances of the outlines ace ſuch, can any doubt 
about believing he is guilty or not? Then all thoſe other 
circumſtances will have no weight at all to counterpoiſe the 
weight of the former. | . = 
As I faid at firſt, if upon any circumſtances offered on the 
part of the priſoner, if the weight of evidence on the part 
of the proſecution is ſufficient to charge him, there is no- 
thing in the defence that will leſſen it at all. 
Gentlemen, he is ſafe in your hands. I doubt not but 
that you will do your duty: if you think him guilty, you 
will find him ſo; if not, you will acquit him. With regard 
to the duke, his Grace has diſcharged his duty which he owed 
tothe public, which he will at all times do, and is perfectly 


indifferent about the iſſue of it. 
The jury acquitted the priſoner. A. D. 1758. 


In a threatening letter the threat muſt be direct and 
plain; but the bare delivery of the letter, though ſealed, is 
evidence of a knowledge of its contents, and the offender 

1 XX „ may 
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| may be tried in the county where the proſecutor received: 
Gro, Cir. Cm. 153. 1 Burn, 293. 1 Hawk, P. C. pg 


AT the Old Bailey in February Seſſion 1776 
Girdwod was indi&ted on 27 Ga. 1, g. 3 pep 
a jury of the county of Middleſex, for feloniouſly ſending x 
certain letter in writing, with the fictitious letters of J. / 
thereto ſubſcribed and ſigned, to one n Edridee, of 457 
Street, Berkeley-Square, threatening to kill and murder him 
the ſaid hn. The contents of the letter were as follow: 


3 February 9, 1776. 

«© I AM ſorry to find a er like you would be guilty 
of taking Mac Alleſter's life away for the ſake of two or three 
guineas; but it will not be forgot by one who is but juſt 
come home to revenge his cauſe. This you may depend 
upon, whenever I meet you, I will lay my life for him in 
this cauſe. I follow the road, though I. have been out of 
London but on receiving a letter from Mac Allefter before he 
died, for to ſeck revenge, I am come to town. I remain a 
true friend to Mac Allefter. | | 
Fo . 


It appeared in evidence, that the priſoner had delivered 
this letter, ſealed up, to one El:zabeth Robinſon, at the gate 
of Neꝛugate; that ſhe immediately carried it to a Penny-Piſt- 
Office in Newgate-Street, from whence it went regularly, as it 
was directed, to the proſecutor in David-Street, Berkely- 
$quare ; but there was no proof that it was the priſoner's 
hand-writing, or that he was acquainted with its contents. 

Mr. Baron Halham left it to the jury, Firſt, Whether, 
from the fact of the priſoner's having delivered the letter to 
Elizabeth Rebinſin, they believed that he knew the contents 
of it? Secondly, Whether they thought the terms of the 
letter conveyed an actual threatening to kill or murder: 

The jury found the priſoner Guilty; but the judgment 
was reſpited, and the following points ſubmitted to the con- 
ſideration of the twelve judges. | OE 

Firft, Whether there was ſufficient evidence to be left to 
the jury of the priſoner's ſending the letter, knowing the cu 
tents © . 

Secondly, Whether there was ſufficient evidence of its 
purporting to be a letter threatening to kill or murder? 

Thirdly, Whether the priſoner was properly tried by s 

Middleſex Fury, the letter having been delivered by the pr 
; 2 EL 


ſoner 
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ſoner in London, and put into a * in London by ano- 
ther perſon, from whence the proſecutor received it in 
Middleſex & | ey - 

On the firſt day of the enſuing Eaſter Term, the. judges 
being aſſembled at Serjeants-Inn Hall, were unanimouſly of 
opinion, That the conviction was right upon the firſt and 
_ third points ſubmitted to their conſideration, On the ſecond 
point ſome of the judges ſaid, That the conſtruction which 
the jury had given to the letter was, in their opinions, rather 
| ſtrained; but as that was a matter which the jury had under 
their conſideration, the judges would not interfere. 

The priſoner was executed. | 


In the following caſe it was determined—What ſhall be 
conſidered as“ ſending a threatening letter knowing its con- 
tents,” within the meaning of the ſtatutes creating that 
offence. | N 


A the Ol Bailey in May ſeſſion 1787, John Hammond and 

Mary Hammond were indicted before Mr. Juſtice Aſbhurſt, 
preſent Mr. Baron Perryn, on the ſtatutes 9 Geo. I. e. 22. 
and 27 Gee. II. c. 15. for ſending a threatening letter to Da- 
nie Dancer, demanding the ſum of ten pounds. 

The indictment conſiſted of twelve counts, ſome of which 

charged, that the priſoners ſent and delivered the ſame letter ; 
and others, that they cauſed it to be ſent and delivered. 
It appeared in evidence, that Mary Hammond had written 
the letter in queſtion ; and that it was delivered to the proſe- 
cutor by Fohn Hammond, who ſaid he had found it in the 
proſecutor's garden. The priſoners were huſband and wife, 
and they lived in the proſecutor's houſe in the character and 
capacity of ſervants ; but there was no evidence that hn 
Hammand had any knowledge of the contents of the letter. 

The counſel for the priſoner ſubmitted to the court, 
That the offence deſcribed by the ſtatutes 9 Geo. I. c. 29. 
and 27 Geo, II. c. 15. on which the indictment was founded, 
conſiſted in © knowingly ſending a threatening letter; but 
that the evidence only proved that Mary Hammond had written 
the letter in queſtion, and that Fohn Hammond had delivered 
it; and that there was no proof whatever of its having been 
in any way whatever ſent to the proſecutor. 

The judges thought the objection, as to the definition of 
the offence, well founded. In all caſes, they ſaid, ſo highly 
penal as the preſent caſe is, it is certainly neceſſary not only 
to conſider the intention of the legiſlature, but to bring the 
_ offender within the words of the act of parliament itſelf, 
X x 2 = al 
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The act of merely writing a threatening letter will not con- 
ſtitute this offence ; for unleſs the writer or contriver of ſuch 
a letter afterwards ſend it to the party whoſe fears the threat 
it contains was calculated to alarm, it cannot poſſibly pro- 
duce the miſchief which the legiſlature intended alone to 
ſuppreſs; and they have accordingly adapted the words of 
both the ſtatutes to that exigency, viz. © if any perſon ſhall 
fend any ſuch letter, they ſhall be guilty of felony,” &c. Now 
it is impoſſible to conceive, that carrying a letter can by any 
conſtruction be comprehended under the words © ſend any 
letter,” which are the preciſe terms in which the ſtatutes are 
penned. There can be no doubt, however, if the legiſla- 
ture at the time they paſſed theſe acts, had been aſked, 
Whether the © carrying a threatening letter,” or, to make it 
more like the preſent caſe, *©* delivering a threatening letter, 
was an offence which they meant to puniſh, and of the ſame 
kind as that which they had defcribed by the words ſending 
a threatening letter,” but that they would have anſwered 
without doubt or heſitation in the affirmative. The judges, 
however, are not to conſider what the legiſſature would 
have done in certain caſes, but, to look at the words they 
have uſed, and to conſtrue them according to the meaning 
which it is moſt likely they entertained at the time the ſub- 
ject was under their conſideration. Now at the time theſe 
ſtatutes paſſed, it ſeems that the legiſlature never had it in 
contemplation that any perſun would be the carrier of a 
threatening letter which he himſelf had written or contrived, 
They undoubtedly conceived that ſuch a letter would be 
ſent by the poſt, or by ſome other ſecret conveyance, ſo as to 
prevent the object of it from diſcovering the perſon from 
whom it was ſent. 

It is clear therefore that the act of delivering a threaten- 
ing letter is not the offence deſcribed in the ſtatutes of 9 C4. 
I. c. 22. and 27 Geo. II. c. 13. But if any doubt could 
be entertained upon this ſubject, the legiſlature itſelf has 
removed it; for by a ſubſequent act of parliament, 30 Ges. 
II. e. 24. the offence of delivering as well OE a threat- 
ening letter is made a miſdemeanour, puniſhable in the diſ- 
cretion of the Court, according to the circumſtances of the 
caſe. This ſtatute makes ir evident, that where the legiſla- 
ture intended that a particular act ſhould become an eſſential 
inzredicnt in creating the offence, they knew how to make 
uſe of proper words to expreſs that intention; and affords 
incontrovertible proof, that they had it. not in eontemplation 


to make the delivery of a threatening letter felony, at the _ 
| tlie 
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the ſtatutes on which the preſent indictment is founded were 
aſſed. 55 8 | 
1 But there is ſtill a queſtion in this caſe for the conſideration 
of the jury ; for though Mary Hammond is the wite of the 
other priſoner, yet if the jury are of opinion that ſhe wrote 
the letter herſelf, without any interference of her huſband, 
and ſent it by him, without his knowing any thing of the 
contents, to the proſecutor, ſhe alone may be found Guilty; 
but otherwiſe, both the priſoners muſt be acquitted. 
The learned judge left it accordingly to the jury, and they 
found both the priſoners Not Guilty. | 
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VALIDITY OF UNCONSUMMATED 
MARRIAGES. 


T* order to complete the validity of marriage, the parties 
muſt be 1ſt. zwilling to contract. 2d. able to contract, that 
is under no legal diſabilities, iuch as a prior marriage, 
relationſhip, corporeal impotency, want of age, want of con- 
ſent of parents or guardians and want of reaſon ; and 
laſtly the parties mutt not only be willing and able to con- 
tract but actually muſt contract themſelves in due form of 
law, to make it a good marriage. Theſe requiſites being 
complied with, the marriage is complete, and actual conſum- 
mation is not in law neceflary to its validity. In the fol- 
lowing caſe, though under circumſtances of peculiar hard- 
ſhip, even the legiſlature refuſed to interfere to diflolve the 

marriage, | . 


George Downing, without the knowledge and conſent of 
his father (then alive, but accounted not of ſound judgment) 
Vas, at the age of fifteen, anno 1701, by the procurement 
and perſuaſion of thoſe, in whoſe keeping he was, married, 
according to the church form, to Mary Foreſter of the age 
of thirteen, | ns 

This young couple was put to bed, in the day time, 
according to cuſtom, and continued there a little while, 
dut in the preſence of the company, who all teſtify they 
touched not one the other; and after that, they came 
together no more ; the young gentleman going immediately 
abroad, the young woman continued with her parents. 
| : : George 
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George Downing, after three or four years travel, re. 
turned home to England, and _ ſolicited to live with 
his lawful” wife, * refuſed it, and frequently and publicly 
declared, he never would _—_— the marriage. 

Fourteen years have paſſed fince this marriage-cere. 
mony was performed; and each party having (as is natu- 
ral to think) contracted an incurable averſion to each the 

other, is very deſirous to be ſet at liberty; and accord- 
ingly application is made to the legiſlative power, to diſſolve 
this marriage, and to give each party leave, if they think fit, 
to marry elſewhere. | 

On Tueſday, May 5, 1715, this caſe was brought to a hear- 
ing before the Houſe of Peers, who, after a ſtrenuous de- 
bate of near three hours long, gave their determination 
againſt it, and rejected the petition ; being only carried 
by a majority of two voices, Noes 49, Yeas 47. 

The reaſons againſt ſuch diſſolution, are, 

Firſt, That each party was conſenting to the marriage, 

and was old enough to give ſuch conſent, according to the 
known laws of the kingdom ; the male being fifteen years 
old, the female thirteen ; whereas the years of conſent are, 
by law, fourteen and twelve.“ . 
- Secondly, They were actually married according to the 
form preſcribed by the Church of England; the miniſter pro- 
nouneing thoſe x Semen words uſed by our Saviour, © Thoſe 
whom God hath joined, let no man put aſunder.” They 
are therefore man and wife both by the laws of God and 
of the land; and ſinee nothing but adultery can diſſolve a 
marriage, and no adultery is pretended here, the marriage 
continues indiſſoluble. 
The following was the argument of Dr. Fleetwood, the 
advocate for the diſſolution of the marriage. 2 
« My Lords, I intreat you to favour me, whilſt I ſpeak 
a a few words to the bill that is now brought before you, not- 
withſtanding what I hear whiſpered about by the people 
who ſtand near me, that this is a matter proper to the 
clergy, and that we are to acquieſce in the judgment and 
opinion of my Lords the Biſhops, who arc agreed that ſuch 
a marriage as this is not to be diſſolved. My Lords, the 
Biſhops themſelves are (under favour) not agreed upon this 


matter, although the majority of the preſent ones 15, N 8 , 
| | | car, 


* This is ill the age of conſent in the parties, but the marriage al, 
26 Geo. c. 33. renders the conſent of parents or guardians alſo neceſſary, 
while the parties are under twenty-one. 
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Hear, againſt the diſſolution of this marriage: but, were 
they all here, and all unanimous in the point, would that 
be a binding argument? I am a little aſhamed to hear 
laymen fay, that caſes of this nature, fall not properly 
under their cognizance and conſideration, but are to be 
decided by the clergy only. There are no ſuch difficulties 
in the caſe before us, as I apprehend it; it is what we may 
all of us underſtand, and I believe we moſt of us do: and 
to defer and yield entirely to authority, where we are able 
to hear reaſon, and to judge, is a ſubmiſſion that is no 
more due, than, I dare ſay, it is expected by that vene- 
rable bench. I will therefore, with your lordſhips indul- 
gence, ſpeak my mind in this matter freely. 12 70 
« hear it is ſaid, my Lords, that a marriage which 
was once good and valid, is for ever after that indifloiuble, 
unleſs in the caſe of adultery, I wonder, by the way, how 
they came to except the caſe of adultery; tor though our 
bleſſed Saviour has excepted the caſe of adultery, yet the 
ſtream of authority, the generality of thoſe great men, 
whom we call the fathers of the Latin Church, together. 
with the rabble of ſchoolmen and commentators, have al- 
moſt to a man, denied the innocent party the liberty of 
marrying again, although divorced from an adulterous 
partner: and I would fain know, how much a divorce is 
worth above ſix-pence, without leave to marry again, if 
the injured party pleaſes? But I only mention this, to let 
your Lord ips ſee, whither the reverence of authority 
alone, and great names, may carry thoſe, who will be led 
tamely by them, and will not uſe the reaſon -and good 
ſenſe which God has given them. ” BT 
* I aſk your Lordſhips' pardon for this digreſſion, and 
come to the point. A marriage, we are told, is good, 
where the parties concerned were at age and liberty to 
conſent, and actually confented, and were actually mar- 
ried by the form preſeribed in the book of Common- Prayer. 
And ſuch a marriage, we are alſo told, is indiſſoluble by 
the law of God. I will not waſte the leaſt of your Lord- 
ſhips' time in needleſs cavils, but take it for granted; 
that the man now concerned was fiftcen years of age, and 
the woman thirteen, which are years of conſent by the laws 
of the land, and that they were actually married by the 
preſcribed form. But I deny that the marriage is therefore 
indiſſoluble by the legiſlative power of the land, and that 
for many reaſons. ne hs 1 | 
„My Lords, the years of conſent are not fixed to four. 
teen or twelve, either by nature, reaſon, or any law of _ 
5 : : ut 
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but purely and merely by the poſitive laws of the land, 
which may change them to-morrow; and if they were 
changed to day, no man in Exglund would, I dare affirm 
it, be diſſatisfied: it ſeems ſo ſenſeleſs and unreaſonable to 
| our children the power of diſpoſing of their perſons 
ever, at an age when we will not let them diſpoſe of 
five ſhillings without direction and advice. But I inſiſt 
not upon that at preſent; the law is already made, and [ 
conſider it as ſuch ;. but {till it is but a human law, and the 
fame power which determines it to bind in the general, 
e if it ſeem fitting, determine it not to bind in this, or any 
ſuch particular caſe ; and that without offence either to God 
or man. 'The laws indeed muſt fix upon a certain time, or 
otherwiſe the ſubject will want direction, and a rule to go 
by. And let us take it for granted now, that the time fixed 
by the laws is a reaſonable and. fitting time for ninety- nine 
people in a hundred; yet if the hundredth perſon be ag. 
grieved to death, or worſe than death, by ſuch a law, 
what is the impediment, what the danger, what the miſ- 
chief, of declaring the hundredth perſon not to be bound by 
that law? If it were poſſible for human wiſdom to foreſce 
all the inconveniencies and miſchiefs that can ariſe, would 
not the legiſlative power provide a remedy for all? Would 
it not make its rules as comprehenſive as it could, fo that 
they might compriſe and take in all caſes and perſons poſ- 
fible? But this we find was never done, nor ever will be 
done : no foreſight is ſufficient for all accidents : but there 
is room for after-thought ; and a power to cure the evils 
which it could not. prevent, becauſe it. could not foreſee, 
is lodged in every government. It is to that power we 
have now recourſe : we pray relief againſt a law, which 
3 however juſt and fitting it may be thought in itſelf, and 
1 beneficial to others, binds us to nothing but miſery; and 
truly kills, according to the letter. The man and woman 
were at age, according to the law, but wanted that matu- 
rity and forwardneſs of age, which the law ſuppoſes and re- 
uires in people of twelve and fourteen, when it makes 
— capable of marrying at thoſe years. They give con- 
ſent indeed with their tongues, and pronounced the ſolemn 
words, by which they mutually delivered up themſelves 
each to the other; that is, they did as they were bid to do, 
and faid juſt as the parents and prieſt commanded them to 
ſay. But where was the conſent of heart? Where was the 
knowledge and underſtanding that is requiſite to the forming 
a reſolution of this nature, and to the making ſuch a ſolemn 
contract? My Lords, the children were entirely paſſive > 
| ND | 
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the matter, and very obedient to the orders of thoſe that go- 
verned them; and would have given away their fortunes 
and their liberties, and every thing they had, had they been · 
bid to do ſo in the ſame manner. I may affirm, becauſe I 
have taken great pains to be informed of the truth, that 
this young couple came together to contract, and to conſent 
to marriage, without ſo much as the defire or appetite of 
being married; without ſo much as knowing what it was 
they were to bargain and contract for: they conſented to 
give the uſe and the dominion of their bodies each to the 
other, as long as they both ſhould live, without ſo much as 
underſtanding what they meant when they ſaid ſo; without 
ſo much as an ability of making good their promiſes and 


engagements. _ 1 8 
© This, my Lords, is the conſent this couple of young 
and thoughtleſs creatures gave; and this conſent the church 
it ſeems inſiſts upon. e ſolemn promiſe was pronounced 
in ſolemn manner by the prieſt, and the children were bid 
to ſay after him, and ſaid after him, and then the knot 
was tied, that nothing can looſe but death. Is there any 
thing in the world ſo like a charm as this? My Lords, 
there is not any contract in the world but may be utterly 
diflolved by the free conſent of parties, if without preju- 
dice to any third. I like a horſe that is in any man's 
poiſcilion, and he likes the price I offer for it; we there- 
upon agree, and paſs our words cach to the other: his 
promiſe then gives me a right to the horſe, and my pro- 
miſe gives him a right to the price agreed upon. But in 
a little time we each of us bethink ourſelves, and each 
diſlikes the bargain he has made, and each agrees to ſet 
the other at his liberty: I have not uſed your horſe, nor 
have you gotten my money. Here the contract is utterly 
diſſolved by the conſent of parties, and no third man is hurt 
thereby, Wil any man ſay that we have done amiſs? Will 
any one ſay that we have ſo much as broken our word each 
to the other? The word I gave to him was to ſeeure his bar- 
gain; the word he gave me was to ſecure mine. If he 
diflikes the bargain, he gives me (as it were) my word 
again ; and ſo do I to him, and then we are again at liberty. 
My Lords, if we ſhould carry the matter farther yet, and to 
lecure the bargain we ſeem at firſt ſo fond of, thould give 
our oath to each other, in preſence of a great company, and 
with, what ſolemnity beſides you will, yet I aſfirm, (andſo do 
all the caſuiſts in the world, as 1 am told by thoſe who know) 
I ſay, my Lords, that I atfirm, that if in, this caſe, after 
This ſolemn oath, we ſhould both of us freely conſent to break 
„„ this 
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this agreement, and nobody elſe be hurt thereby, we ſhould 


neither of us be guilty of perjury, or breach of an oath, 


Our oaths were given to each the other, to ſecure the 


promiſes that were made; and if we, each of us ſee reaſon 
to conſent, and freely do conſent, to releaſe each other of 
his promiſe, the oath can lay no farther obligation on us. l 
promiſed, and I ſwore I would perform that promiſe to him; 
he did the ſame to me ; but neither of us, after ſome time, 
cared, or required, to have ſuc]: promiſe made good to him; 
our oaths muſt therefore follow the nature of our promiſes ; 
and when the promiſe is releaſed, the oath is fo alſo. It 
way be we both of us did amiſs, in calling God to witneſs, 
{as'in an oath men are preſumed to do) in an affair of ſo 
light moment: I will not diſpute that now, but I maintain 
that ſuch an oath obliges not, if the promiſe, for whoſe 


ſecurity the oath was given, be mutually releafed, and no- 


Dody hurt thereby. My Lords, I appeal to thoſe who un- 
derſtand theſe matters, whether what I ſay be not true, 

W hence is it then, that the marriage. contract ſhould be 
indi ſſoluble, when all other contracts, though confirmed 
with ſolemn oaths, may be diſſolved, ii the contracting per- 
ſons agree to ſuch a diſſolution, and no third perſon ſuffers 
by it? How comes a promiſe of this nature to differ from 
all other promiſes whatever? Oh, ſay the Popiſh caſuilts, it 
is becaufe this ſame matrimony is a great ſacrament, No, 
ſay the Proteſtant divines with us, it is no ſacrament, but it 
is the ordinance of God, inſtituted in Paradiſe, in the time 
of man's innocence, and fignifies to us the myſtical union 


that is betwixt Chriſt and his church; and the promiſe is 


made with all ſolemnity, in the preſence of God, in the 
church, before the pricſt and all the company, and confirmed 
with the words of Chriſt: and therefore a conſent and pro- 
miſe made in ſuch a ſolemn manner can never be retracted 
or difſolved. | | ala 

My Lords, I intend not to ſay one word againſt the dignity 
of marriage. But I do not think that the ſolemnity of words, 
of place, and company, in which a contract is made, adds 
any ſtrength or virtue to ſuch contract, or makes it more 
obliging. x | 

A man indeed will certainly be more aſhamed to break a 
promiſe made at church, and before a great company, than he 
will be to break ſuch a promiſe made to his friend alone, at 
his own houſe. But is he more obliged in conſcience to keep 
his public promiſe than his private one? Will any honelt 
man ſay that? The obligation therefore does not ariſe from 


the ſolemnity of words, and place, and company, but 2 


6 


*. 
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the free and voluntary promiſe which a man makes, and the 
right he thereby gives to another. The ſcandal alſo and 
— that is given and taken by a breach of promiſe, made 
in ſolemn manner, is indeed greater, than is occafioned by 
the breach of a promiſe made in private: but the reaſon 
of that is, becauſe more people know of it ; for if the ſame 
people were aſſured that ſuch a promiſe was indeed made, 
although in private; they would as certainly condemn the 
breach of it, as they would, had it been made before them 
all; and they would be as much ſcandalized at ſuch a breach, 
as if they had been witneſſes to the making the promiſe: 
which is a proof that a man's obligation to * his promiſe 
ariſes from his having freely made it, and not from his hav- 
ing made it in ſuch a f 06g and before ſuch a company, and 
in ſuch a particular form of words. | 1 5 
The firſt marriage that ever was made, was made without 
any words at all, that we know of, expreſſing their eonſent, 
and it was ſo clandeſtine, that there was not ſo much as a 
mortal man by, no not a prieſt, to join them together: but 
God who made them, brought the woman to the man, 
and inſtructed them by reaſon and natural ppinciples, that 
they were made each for the other. There was conſentof 
heart, and union of affections. _ But I inſiſt not upon he 
example; it is too ſingular to be a rule. Years of age are 
neceſſary; and conſent, in expreſs words, mutually given 
wo taken, is neceſſary to make a marriage- contract good and 
valid, | 
This is the ordinance of God, this is of divine appoint- 
ment, that one man and one woman ſfeuld freely and Know- 
ingly give conſent to be each others, to all the ends and pur- 
poſes of matrimony, as long as they both ſhould live, and 
_ not be allowed to give themſelves to any one's uſe 
eſides. | | | | 
And all that Chriſt added (if indeed he added any thing, or 
did any more than revive it) to this original inſtitution was, 
that when either of the parties brake their contract by adul- 
tery, the innocent party was at liberty to ſeparate ſrom the 
faulty one, and marry another, if it were thought fitting. 
dince therefore all that is abſolutely neeeſſary to the making 
a marriage-contract, is, that a male and female, who are at 
age, and liberty to conſent, ſhould actually conſent to give 
the ule and dominion each of their bodies, to the other; 
and, excluſive of all others, to live together faithfully till 
death parted them: ſince this is ſo, I do affirm, that Cuius 
and Cuia, two Heathens, giving their conſent, in the man- 
ner above- mentioned, in their father's parlour, are * 
and 
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and wife according to God's ordinance ; their marriage is 


as true, as „and as innocent a marriage, in the 
God, as — — of a Few and om tow h = 
covenant with God, made before the High-Prieft himſelf 
with all the ceremonies you can imagine, and in what form 
of words you will, before a hundred witneſſes, and at the 
altar in the temple of Feruſalem. - 
I am, my Lords, fo fatisfied of the truth of what I ſay 

that I go on to ſay, with all aſſurance, that the marriage- 
eontract of this Caius and Caiu was as good, as binding, and 


as innocent as the marriage- contract of any Lord in this 


aſſembly, though ſolemnized in the Church of St. Pauls, 
according to the eſtabliſhed form in the Common. Prayer, 
by bis Grace my Lord Archbithop of Canterbury himſelf, re- 
ating thoſe moſt ſacred words of Chriſt, © Thoſe whom 
od hath joined, let no man put aſunder,” And I aver, 
that God did as ſurely join Caius and Cara, when they con- 
| ſented to become huſband and wife for life, as he has joined 
any couple elſe for theſe ſeventeen hundred and fifteen years. 
So that I hope, my Lords, you will not ſuffer your eyes to 


be dazzled with the pomp and glitter of great words, and 


awful ſounds, which fly before good ſenſe, and vaniſh when 
you come to look into the reaſon of things. 

Cuius and Caia muſt expreſs their conſent in words and 
figns appointed by the laws of their country ; and mult be 


married by the perſons ſet apart for ſuch ſervice, according 


to the rites and ceremonies of their religion: ſo muſt the 
Fieiuiſb pair, according to theirs; and fo muſt Chriflians 
alſo, But there is ſomething common to them all; and 
that in which they all unite muit needs be that which 
makes the marriage- contract valid and obliging. And what 
is that, but that a male and female ſhould be at age to 
conſent, and at liberty to conſent, to give to each the other 
the uſe and dominion of each other's body, excluſively to 
all the world beſides, as long as they both ſhall live? 
This is properly the marriage- contract, and common to 


all nations and religions; and all beyond this is matter of 


ceremony, decency and prudence ; and ordered by the legi- 
ſlative powers of different countries, as they ſce convenient. 
And I donot ſo much as pretend to diſpute the force and 
obligation of theſe laws, to ſuch as are ſubject to theſe dit. 
ferent powers; they are, and may, and muſt be binding 3s 
to the dowrics of the wives, and the legitimation of children, 
and theirinheriting eſtates and honours, and in all ſuch like 
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My Lords, ſo much has been ſaid in favour of the ſo- 
lemnity of words, of place, and perſons, which are in truth, 
dut circumſtances to a marriage-contraQ, that it has made 


me ſpend ſo much of your time, to try to lay aſide that 
8 and to conſider the preſent contract in itſelf. 


e were not of age ſufficient for conſent, although we 
were of age according to the letter of the -law. e gave 


our conſent to be married, but it was not the conſent of un- 


derſtanding, for we knew not what it was that marriage 
meant. We repeated very ſolemn words, after the prieſt, as 
we were bidden; but it was but the labour of the lips; the 
heart did not, the heart indeed could not go along with them: 


for whether we take the heart for knowledge, or deſire, 


there was no heart concerned in all this matter: we nei- 
ther of us knew the nature of the contract we were making; 


we neither of us had ſo much as the deſire of doing what 


that contract both ſuppoſes and requires. And now, my 
Lords, we humbly hope you will not let us be at age, only. 


to do ourſelves irreparable miſchief; nor call that a con- 


ſent, which is to complete our ruin, and which can ſerve no 


other end. | 11 5 1 
We do not deny vurſcives to have been at legal age; we 


do not deny that we have given a verbal conſent : but we 
deny ourſelves to have been at years of underſtanding, to give 


ſuch a conſent as is reaſonable and fitting in a matter of 
ſuch importance. And we appeal to your Lordſhips equity, 
whether this age and this conſent thall ſtand good to our 
undoing, and to the advantage of no creature in the world 
beſides : for who, my Lords, will be the worſe for ſctting us 
at liberty, or who will be the better for our being bound? I 
am exccedingly ſenſible, that I have treſpaſſed much upon 
your Lordſhips patience, but I am bound in juſtice and 
in conſcience to beg a little more of it, to ſpeak a word or 
two to the laſt part of the objection, That fince the parties 
before you, in petition, are man and wife both by the laws of 
Gud and of the land; and fince by the laws of God nothing 
but adultery can diflulve a marriage, and no adultery is 
pretended here, the marriage of conſequence continues in- 
diſfoluble. : | | 
To ſave your Lordſhips time, I will grant every thing 
that can be granted; I grant, that by thc laws of God, 


nothing can diflolve' a complete marriage but adultery ; 


and I grant, that no adultery is pretended in this caſe; but 
deny that this marriage before you, is therefore inditlo- 
luble, becauſe I muſt and do deny the marriage before you 
to be a complete marriage, by thc laws of God: and, I 
| | hwpe, 
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hope, with your Lordſhips favour and indulgence, to ſhew 
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it is not a complete marriage, becauſe it never was conſum.- 
mated. 34 | | 
The love and the defire that men and women have of - 
each other, is what is implanted in the hearts of all of them 
by God himſelf who made them ; and is therefore as inno- 
cent an appetite as any elſe they have; and it has (as every 
other appetite) its proper ſatisfaction provided for it by the 
good Creator; and when it fixes on its proper object, is ſa- 
tisfied as innocently, as the deſire of meat, or drink, or 
fleep can be. Marriage, my Lords, is fixing the defire 
upon its proper object: and this deſire is never to be ſatis- 
fied with innocence, but in the marriage-bed. The end of 
marriage therefore is the ſatisfaction of this appetite. This 
is the end and purpoſe of God in making them male and fe- 
male ; this is the way, the only way, of their becoming one 
fleſh; and therefore till the end is anſwered, where it canbe 
anſwered, marriage is not perfect and complete. God cannot 
operly be ſaid to have joined thoſe together, who never 
Joined themſelves together, in the natural way of his ap- 
intment ; and therefore, under favour, it is a great miſ- 
application of thoſe ſacred words, to the caſe before us, where 
the two parties never came together in the ſenſe intended by 
thoſe words. | | 
What can be plainer than this propoſition ? | 
The end of marriage, by God's inſtitution, is, that two 
ſhould become one fleſh. | Sh 
The two before you in the bill were never yet one fleſh, 
Your Lordſhips will make the concluſion. 
. «« Thoſe whom God has joined let no man put aſunder.“ 
The two before you in the bill were never yet conjoined 
by God, in the true meaning of thoſe words; they may 


therefore as yet be put aſunder by men; as I hope they will 


by your Lordſhips. 5 

My Lords, the eaſineſs of granting a divorce in caſcs of 
impotence, is a good proof that marriage is not complete 
and perfect where the ends of it are not to be obtained; 
nay, it is a proof that it was no marriage, but a nullity 
from the beginning, although the partics were at full age, 
although thev gave a free conſent, and were marricd with 
all formalities ; although the prieſt pronounced them man 
and wife in the name ot the Father, Son, and Holy Ghoſt, 
and ſaid thoſe ſacred words over their heads, . Thoſe whom 
God has joined, let no man put aſunder, tlicy were not 
man and wife, becauſe they could not become one fieſh: 


they were not joined by God, becauſe they could not join 
| | themſclvcs 


- 
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themſelves together. Your Lordſhips will conſider there- 
fore whether a marriage not conſummated (nor ever like to 
be conſummated) be a complete marriage in God's fight ; 
ſo complete, I mean, as to be indiſſoluble. I ſhall be told, 
I know that in the caſe before us, there is now no de- 
fect of power, no impotence or inability to complete the 
marriage pretended, but want of will. ; 
I own it, and I only uſe the inſtance to ſhew that a mar- 
riage not conſummated is not indifloluble by the laws of 
God ; - and that an utter averſion to the conſummation of -- 
marriage, in both parties, is as good a reaſon, for a divorce, 
as an inability in one party, which never fails of procuring a 
divorce. In the one caſe, the parties are each of them un- 
touched, pare and unſullied even in thought; whilſt inthe 
other, there muſt paſs ſuch things, as I have neither will 
nor leave to mention 4 and yet a divorce follows of courſe. 
My Lords, if ever we had come together in this manner, 
I had not had one word to reply on this occafion ; all I have 
ſaid of our want of age would have ſignified nothing; all I 
have ſaid of our giving no conſent had been ſaid to no pur- 
pes had conſummation followed any time within theſe 
ourteen years, we muſt not have appeared in this place. 
But when, to our want of age, and want of knowledge to 
conſent to marriage, we can alſo add, that we have never 
come together to complete this marriage, and that we are as 
py from each the other, as we were when born, we humbly 
ope your Lordſhips will dcliver us from the chains which 
the laws of our country only have bound us with. | 
It is ſaid, my Lords, that conſummation is not neceſſary 
to complete a marriage, becauſe a man is maſter of the 
woman's fortune, and the woman has a right to her dowry, 
although the man or woman thould chance to die before th 
nuptial-bed were made ready, My Lords, I grant, that when 
the parties who were at age, and liberty, have given their 
conſent, and the prieſt has done his work, 3 to the 
form preſcribed, the law is ſatisfied, and looks no farther 
and gives each party a right to all the advantages agreed 
upon, though conſummation follow not: the laws ſuppoſe 
that what is rcaſonable and fitting will follow, and only 
ſceures legal advantages that are contracted for. The other 
is a point of duty and conſcience. I only aſk whether there 
be a man or woman in the world, who thinks that the end 
of marriage, as it is God's ordinance, is fully anſwered, 
ull it be conſummated? My Lords, we come not here to 
fay that a marriage is not a legal marriage, till conſumma- 
uon; nor to aſſign a day, or a week, or a month, for ſuch 
: | completion ; 
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completion: we preſume not to trifle in that manner in 


ſuch an aſſembly as this. We only mean to fay, that 2 


marriage not conſummated, is diſſoluble, without offence to 
any law of God; and that a marriage of that kind is not a 


complete marriage in his ſight: the full purpoſe of his inſti. 


tution is not anſwered till they become one fleſh, All that 


s before is previouſly neceſſary to the making ſuch con- 


unction innocent, but it is not what is mainly and principally 
intended by him who made them male and female. And 
therefore it is but an impertinence to tell us that Adam and 
£ve were completely married before they went into the 
 bridal-bower : it is ſo with every honeſt couple, as well as 


with our firſt parents; but would they have been completely - 


married had they never gone into that bridal-bower at all, 
and lived for many years? What marriage, I pray, would 
that have been? They might have been good company and 
good friends, but they could no more have been ſaid to be 
man and wife, with reſpect to what God intended by mar- 
riage, than two men, or two women, living together in unity 
and amity, may be ſaid to be married together. I believe it 
would puzzle the doctors to prove that Adam and Eve were 
ever married at all, any otherwiſe than by a mutual con- 


ſent to go together; for there was no conſent of any ſuperior 


to aſk or obtain ; and there could be no need of promiſing 
to be faithful to each other, for there was nobody elle to go 
to. I wonder ſuch an inſtance ſhould be pitched upon, 
But now, my Lords, I come to the great argument of all, 
which is brought to prove a marriage complete, though its 
effect never follow; and that is, that Joſeph and the Blifed 
Virgin were, and are often called in the Holy Scripture, 
man and wife, although we are ſure by ſcriptures they never 
came together till the holy Child was born; and, by 
tradition, ſure they never came together after if was bom. 
This example I take to be the ground and bottom of all 
thoſe abſurd doctrines and propoſitions that are raiſed in 
maintaining a marriage to be complete by the conſent of 
parties, and the benediction of the prieſt, without any 
other fruit or effect. Foſeph and the Blefjed Virgin were cer. 
tainly eſpouſed and betrothed each to the other ; and he 


thereby became ſo much her huſband, that he thought of 
putting her away, which ſhews he thought ſhe was his wife: 


and he is called her huſband by the Evangeliſt St. Matthew 
and ſhe herſelf calls Joſcph the father of her Son, © Thy fi- 
ther and I have ſought thee ſorrowing :” and a little before 
they are called his parents. There is not a word of 

this that I cither do, or dare deny, Be pleaſed, my your 
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but to remember and obſerve, that the ſame ſcriptures'that 
call Foſeph the huſband of the Bleed Virgin, do alſo call Foſeph 

the father of her fon ; and the ſame ſcriptures that call ep 
and Mary huſband and wife, do alſo call Foſeph and So 
parents of Jeſus. And he was in truth as much the huſband 
of the Virgin as he was the father of her ſon; and much in 
the ſame ſenſe, and to the ſame purpoſe. My Lords, I have _ 
taken ſome pains to underſtand this matter, and what I am 
going to ſay I have from very good authority, living as well 
as dead, for it is ſomething out of the way of my profeſſion. 
It was abſolutely neceſſary, by God's appointment, that the 
Saviour of the world ſhould be born of a woman: and it 
was, by the ſame appointment, full as neceſſary that he 
ſhould not be the Son of Man, in the common way. To 
reconcile theſe difficulties therefore, he was ** conceived by 
the Holy Ghoſt,” and “ born of the Virgin Mary.” But 
becauſe this Saviour of the world was to be, in eſpecial 
manner, the Meſſiah of the Zews, he was to be born a Jew; | 
to deſcend from Abraham, according to'the yon of the | 
tribe of Fudah, of the houſe and lineage of Dauid. This 
Meſſiah the Fews expected ſhould be born as other men were 
born; and they would never have received him as ſuch, or. 
heard him as a prophet and teacher ſent from God, unleſs = 
they had believed him to be born in lawful wedlock; as the =_ 
certainly did, or elſe you would have heard of it over and 
over in the Goſpels, which conceal none of the ſlanders, 
contumelies and reproaches, which the Fews, upon all oc- 
caſions, did fo plentifully pour upon our Saviour. Had the 
bleſſed 2 not been married, what would the people have 
faid of her? What would _ not have ſaid of her and of 
her ſon? It was therefore abſolutely neceſſary to the Ferws 
receiving Chriſt for the Meſſiah, and hearkening to him, that 
he ſhould be born under the reputation of marriage; which 
could not be unleſs ſne took a huſband: in the uſual manner. 
You ſee what entertainment both his perſon and doctrine 
found, although he was ſuppoſed to be born in wedlock, and 4 
of honeſt parents, only becauſe of their mean and low con- 
dition; but what had been his fortune, had they thought 
him ſpurious ? 0 cee en Tobin TOYS 
am almoſt ſorry I have occafion to ſpeak of theſe mat- 
ers; and I reſtrain myſelf from going on, in hopes that 
mough is faid to ſhew, that the marriage of Foſeph with the 
bleſſed Virgin was all (as I am told the ancient chriſtian 
nters call it) according to ceconomy. It was to ſave a 
arances ; to cover both the mother and the ſon from the 
proaches of ignorant malicious people, till it ſhould pleaſe 
Yy „ 


» 
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God, in his own good time, to manifeſt. the truth more 
clearly to the world; and therefore though it might be 
wrapped in prophecies before his birth, yet it was not till 
after his death that it hecame an article of faith, that he was 


- ** conceived by the Holy Ghoſt,” and © born of the Virgin 


Mary.” During the life of Chriſt, Jaſeph was the ſuppoſed 
huſband of the Bled Virgin, and the ſuppoſed father of her 
Bleſſad Son: and under the cover of that relation, was to 
take upon him, under God, the care and protection of them 


both. 


Will any man, after this, pretend to ſay that this was a 
complete marriage, as marriage is the ordinance of God? It 
was complete to all the ends and purpoſes that God intended 
by it: it ſcreened the mother and the ſon from blame and 


\ flander ; and it provided for them ſuch a defence and main- 


tenance as was convenient. But what is this to God's ori. 
ginal inſtitution? Or how can ſuch a thing be drawn into 
example? Feoſeph and Mary are ſaid to be married, although 
they never did complete that marriage, although they never 
mult complete it, therefore a marriage-contract is a complete 
marriage in any one elſe as well as them, although they 
proceed no farther! That is, (I humbly pray your Lord- 
thips to obſerve) there was a marriage- contract made, about 
ſome 1715 years ago, betwixt a holy man and the moſt 
excellent and holy maid that ever lived upon the earth; 
placed in ſuch circumſtances as never happened before, nor 
ever will happen again; and this couple, by God's ap- 
pointment, never were to touch each other, in the matri- 
monial way, till the birth of a child, that was to be called 


| (becauſe he truly was) the Son of God. Now this moſt rate, 


moſt fingular, moſt unexampled inſtance, is brought to con- 
vince your Lordſhips, that a bare marriage-contract makes a 
complete marriage, according to the laws of God, without 
proceeding any farther, in every other couple that is mar- 
ried; andthe parties, for whom I now appear, are ſaid to be 
completely married, although they never came together, be- 
eauſe the Bliſſqad Virgin and Foſeph were completely marrico, 
although they went no farther than a marriage - contract, not 
ever could go farther, by God's appointment. My Lords, i 
ſuch an example as this can operate ſo extenfively ani 
ſtrangely, we mult give over making conſequences in the wa) 
of reaſons, and attend to the dictates of our ſpiritual 
maſters, without examining what ic is they ſay. I do noc 
know what form of words the Jews made uſe of when they 
were married; but I know, methinks, that the form p'- 


ſeribed iy the church of England would have been very 0d0, 


improßer, 


* . 


3 — — wy, — — 


4 


2 
— 


| VALIDITY OF UNCONSUMMATED MARRIAGES. 667 


improper, and abſurd, to have been uſed to that bleſſed 
| . when it deſeribes the ends of matrimony to be, 


Firſt, For the procreation of children: Secondly, For a 
remedy againſt fin; and Thirdly, For mutual ſociety, help 
and comfort, that the one ought to have of the other. The 
ſum of all this is, that the ends of this particular marriage, 
which God intended, were fully anſwered by a marriage- 
contract only; but the ends of marriage in general, as it is 
God's ordinance, neither were, nor might be anſwered by 
ſuch contract only; and therefore it is an abſurd unrea- 
ſonable thing to argue from the completeneſs of the one, to 
the completeneſs of any other, that may proceed farther, 
and that ought to proceed farther, and is certainly not com- 
plete till it does proceed farther. | 
Another argument to prove a marriage to be complete, by 

a marriage-contract only, without proceeding to eonſumma- 

tion, is fetched from the law of Moſes, Deut. xxil. 23. 
where a woman, betrothed or eſpouſed to a man, is to be 
{toned to death, as an adultereſs, if ſhe admit another to her 
bed; which ſhews that the validity of marriage proceeds 
from the mutual covenant and conſent that two have given 
to be each others. | 11 755 | 

My Lords, I yield to every word of this, and to whatever 
elſe can be ſaid of the ſame kind. A marriage-contract does 
certainly give a right to every thing contracted for. As foon 
as we are married, I have a right to her perſon, a right to 
her fortune, a right to her reputation; and if any one injure 
her in any one of thoſe particulars, I havea right to her 
vindication : for ſhe is really mine, and I am hers: and I 
own I am as much married to her the firſt morning, and 
the to me, as I ſhall be the morning or week after, as to all 
the ends and purpoſes which human laws can propoſe, or take 
any cognizance of. And if ſhe abuſes any one the hour 
after ſhe is married, it is I mult anſwer for it. If ſhe gives 
away any of her goods, which are now become mine, why 
nobody can receive them; I ſhall recover them, for they 
are mine, And' if ſhe give away herſelf, (though I have 
never yet come near her) ſhe is certainly an adultreſs; ſhe 
has given away what is mine, and broken her faith and 
contract, and ts liable to whatever penalty the laws of the 
country think fit to inflict upon ſuch offenders. I could 
moreover anſwer this law of Moſes, by another law of the 
ſame Moſes, which ſets a man at liberty from a maid he 
was betrothed to, if ſhe pleaſe him not when the time of mar- 
Triage comes, It is in y xxi. 8. And the only difference 
1s, that the maid betrothed in Exodus was not tree, but a 

| LS; -- ſervant ; 


"+ 
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ſervant; the maid betrothed in Deuteronomy was a free wo. 
man. But though this makes a great difference in the laws 
and cuſtoms of a country, yet certainly it is none in point 
of conſcience : the obligation there, is alike to bond as 
free, if other cireumſtances make no difference. But the- 
anſwering one objection with another elears up nothing, ] 
own that the validity of marriage proceeds from the mutual 
covenant, But pray what is this mutual covenant ? 1s it 
not the conſenting and agreeing of a man and woman to 
give to each other the uſe and dominion of their bodies, 
excluſive of all the world beſides, as long as they both ſhall 
live? What is it that parties contract for? What is it people 
conſent to upon theſe occaſions ? I know it is ſaid by father 
Ambroſe, Connubium non facit defloratio virginitatis, ſed pacis 
conjugalis. And it was ſaid before him long by father U. 
pion, Nuplias non concubitus fed conſenſus facit. And certainly 
every body will ſay after them, that the agreement of a man 
and woman to lie together, does not make a marriage. But 
will St. Ambroſe tells us, that a pads conjugalis (a marriage- 
covenant) can be fully anſwered without concumbency, if 
the parties-live and are not hindered? In truth I will not 
. anſwer for the father, who (as the reſt of them) had 7oſeph and 
Mary —_ in his eye : but I will anſwer for the civil law- 
yer, who, I am ſure, would never ſay a marriage was com- 
llete, that was not, if it could have been, conſummated, 
ear what Modeſtinus ſays, Nuptiæ ſunt conjunctio maris & 
feemine, & OG omnis vite. It is true, he was a hea- 
then lawyer, but had he alſo added, that marriage was or- 
dained to be a remedy againſt fin, he had talked the lan- 
guage of our Common-Prayer-Book. For he fays it is for 
the procreation of children, (conjun&io maris & firmine) and for 
mutual ſociety, help, and comfort, that the one ought to have 
of the other, and taking each other for better for worle, 
which is but the Engliſh of conſortium omnis vitæ. Paulus, ano- 
ther Qvilian, ſays, that Nupilæ confiſtere non poſſunt niſi conſen- 
tiant amnes; i. e. Qui coeunt, quofumque in poteftate ſunt. 
There is no ſuch thing as a right marriage, where there 
is not the- conſent of all parties; i; e. the conſent of the 
two, qui count, and the conſent of parents, or guardians, 
in whoſe power and difpoſal the young ones -were. 
writers in the world agree, that conſent, covenant, contra 
(call it what you will) is ſo neceſfary to a marriage, that it 
cannot be valid without it; but then they alſo ſay, that ſuch 
a conſent is a conſent to anſwer the ends of marriage ; that 
ſuch a covenant is a covenant to live together according 10 


God's ordinance ; and that fuch a contract is a contract — 


* : 


the uſe and dominion of each other's body; which is, in 
effect, neither more nor leſs-than what St. Paul has ſaid in 
i Gr. vii. 3 and 4, which I repeat not, becauſe it is ſo well 


known. But they who think a marriage is a complete and 


perfect marriage, according to God's ordinance, (for as to 
human poſitive laws, I conteſt it not) although it never be 
conſummated; they I deſire may read that paſſage, and con- 
ſider it. | 5 | | 
My Lords, there is another ſlight objection, which I will 
but juſt mention, and that is, That the church allows the 
oldeſt people that are, to be married, and accounts their 
marriage good, although there is neither hope nor likelihood 
of having children; and 1 appoints the prayer 
for that purpoſe to be omitted and left out: and therefore a 


marriage is complete by contract only, without any con- 


ſummation. | | | 

The argument, I think, is this, That becauſe a marriage 
is a good marriage which is not conſummated, becauſe it can- 

not be by reaſon of people's age, therefore a marriage is a 
good marriage, though not conſummated, which yet may be 
conſummated any day in the year. If this be a right infer- 
ence, there is no making a wrong one, for one can never 
make a worſe. My Lords, the church neither does nor can 


retend to determine when people are too old to marry; 


it meddles with no ſuch matters, but leaves every one to 
their diſcretion. She ſeems to aſſign three ends of mar- 
riage, which I have had occaſion to mention before; and 
if the firſt cannot be anſwered, the ſecond may, and ſo may 
the third, though the other two ſhould not. | | 


And now, my Lords, I hope 1 have ſhewn that the bill 


before you is a good bill; that the divorce we ſue for is very 
reaſonable and juſt, and that ſuch a marriage as ours, made 


at ſuch an age, with ſuch a conſent, as is indeed no conſent, 


and never conſummated, though fourteen years ſince, is ſuch 
2 marriage as may very innocently be diflolved without any 
manner of offence to the laws of God, And I defire any man 
to aſſign any one law of God that would be hurt thereby, 
unleſs we are made to believe, that every law of the 
church is alſo a law of God; which when I hear affirmed, I 
ſhall not want an anſwer to it. But I am ſurc the laws of 
God, which are properly ſo called, are to be found in a 
Holy book, where nothing appears againſt us. For as for 
thoſe paſſages, which allow a man to put away his wife for 
no cauſe but that of adultery ; it is certain to a demonſtra- 


tion, that they refer to marriages that have been completed 
Is . 5 and 
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and conſummated by man and wife. And if your Lordſhip 
would indulge me fo far, I would venture to ſay, that no man 
of common eule, can read thoſe paſſages — think other. 
wiſe. My Lords, he muſt be a ſcholar, that can read that 
queſtion of the pharifee's, and the determination of our 
bleſſed Saviour, about divorces, and conclude after all, that 
the marriages there ſpoken of, might be ſuch marriages as 
never were conſummated, as well as ſuch as were. It is im. 
ſſible to miſtake ſo plain a caſe, without a good deal of 
earning and ſtudy. My Lord, it ſtirs me to a little indig- 
nation, and gives me a concern ſomewhat beyond my fee, to 
hear this marriage-contraCt of ours treated like a marriage 
of fourteen years ſtanding, where a man and wife have all 
along cohabited, and now are weary of each other, and of 
the common bed, and ſeeking to your Lordſhips for leave to 
look out for more agreeable companions. Why elſe are all 
theſe places of ſcripture brought againſt our bill, when not 
a ſingle line of them is pertinent and proper to our caſe? 
If they had brought the ſcripture to prove, that a boy of 
fifteen and a girl of thirteen, not born in paradiſe, or in 
the gardens of the Eaſt, but in a cold and frozen climate of 
the North, were of age ſufficient to diſpoſe of their perſons 
for ever, they had done ſomething to the purpoſe ; for that, 
my Lords, was our age. If they had brought the ſcriptures 
to prove, that a boy and girl, of the years aforeſaid, re- 
ating a certain form of words, after a certain perſon, 

in a church, between the hours of eight and twelve, had 
thereby made a contract that muſt ſtand like fate, and be 
irrevocable as the hours that paſſed a week ago, by any 
power on earth, they had done ſomething to the purpoſe, 
for that indeed we did, I have already owned, we ſaid what 
we were bid toſay ; we did what we were bid to do: ve 
ſhould have done a great deal more, and ſaid a great 
deal more, had we been. ordered ſo: it is not our fault, that 
we did not give it under our hands, that our marriage was 
conſummated by the words we repeated in the church; had 
we been aſked to do ſo, we ſurely had done it, ſuch was our 
innocence, ſuch was our ignorance! This, my Lords, had 
been the point they ſhould have laboured moſt to clear ; for 
this they ſhould have brought their ſcripture proofs, ko 
ſhew that the words of a marriage- contract, are, by God'sap- 
pointment, as ſoon as they are uttered, of ſo binding a na. 
ture, that ncither the conſent of parties, nor all the powers 
that are on earth, can make them null and void: that it 
is proper and peculiar to this contract never to be difſolved, 
though nothing but words has paſſed. All other poo 
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I muſt ſay again, all other covenants, all other oaths, are 
owned to be diſſoluble by the conſent of parties, where no in 
jury is done to any third. The marriage-words, it ſeems, 
are the only words in the world that operate like a charm, 
and take effect, in ſpite of all the reaſon, and all the new ne- 
ceſſities, that can ariſe, and be urged againſt it, although the 
parties ſhould not have ſo much as touched each other's lips, 
nor ever ſhall. Here ſcripture would have done exceedingly ' 
well, and have obtained the reverence and obedience that is 
due to their authority, had they but ſhewn, that a verbal con- 
tract, made with ſolemnity, anſwers all the ends and pur- 
poſes of matrimony, as it is God's ordinance ; that it is not 
only previouſly neceſſary, both by the Jaws of God and man, 
to make the conjunction of man and woman innocent; but 
that the verbal contract is the thing itſelf, it is matrimony 
to all intents and purpoſes ; and is no more to be ditlolved 
than it had been, had the fruit and effect of it been half 
a dozen children, now preſented at your Lordſhips' bar. 
There is no end of the abfurdities that ariſe from treating a 
verbal contract, that has only paſſed the lips, juſt as you 
would a marriage conſummated, and perfectly complete; and 
therefore, though I call for their ſcripture-proofs, yet I am 
well aſſured, none can be brought to prove a point ſo un- 
reaſonable. But to hear them heap up ſcripture upon ſcrip- 
ture, to prove that marriage is God's ordinance ; that mar- 
riages are ſacred contracts; that by the laws of Chriſt they 
cannot be diſſolved but for the cauſe of fornication ; is, in 
my humble opinion, to hear them ſay nothing to the pur- 
poſe, unleſs thoſe ſcriptures mean, that marriage not con- 
ſummated is God's ordinance ; that marriage-contracts are 
ſacred, although the very end and meaning of the contract 
is not anſwered ; and that marriages which Chriſt there 
ſpeaks of as indiſſoluble (except for the ſake of adultery) 
are ſuch marriages as never were conſummated. In ſhort, 
if becauſe the word marriage is a word that is common to a 
marriage before it is conſummated, and allo after, therefore 
whatever is applicable to a conſummated marriage, is alſo 
applicable to a marriage not conſummated; it this be a 
confequence, a reaſonable man will be aſhamed hercafter 
ot making conſequences, We may as well conclude, that 
becauſe Caius is a man, and Titus is a man, therefore Caius 
and 7 i{tus are one and the ſame man. They tell us alſo, 
trom the ſcriptures, that matrimony ſignifies to us, the 
myſtical union there is betwixt Chriſt and his Church; 
but let them ſay it, if they think fit, that matrimony not 
conſummated does, or can ſignify this union: but in this I 
I ſpare 
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| ee eee and indeed myſelf, not daring to ſpeak with an 
freedom on this ſubject; and finding I have already tranf. 

eſſed too far, I humbly deſire your Lordſhips to conſider, 
Whether there ever was ſo. equitable a cauſe of divorce 
within the walls of this houſe. It is fo fingular a caſe, 
that it cuts off all your fears of it becoming an example: the 
oldeſt lawyer living never heard the like in all reſpects; 
nor will the youngeſt ever live to ſee it made a precedent : but 
were there twenty ſuch like caſes now before you, they are 
ſo reaſonable and juſt, that they would every one deſerve to 
be relieved by your Lordſhips; and it is below the dignity 
of the legiſlative power to be afraid of making precedents, 
where there is reaſon, juſtice and compaſſion on their fide. To 
all which we lay as ſtrong a claim, as ever parties did that 
ever were before this houſe. | 2 

Theſe arguments were ineffectual, the diſſolution was ne- 
gatived by two voices only. 47 Leas, 49 Noes. 
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J the Editor of LEGAL RECREATIONS. 
Six, 8 


5 «HAVING, with ſome labour, combined 
ce the moſt circumſtantial accounts of the famous conſpiracy 
of 1663, I take the liberty of offering it to you for 

«« your very uſeful and entertaining publication. Its con- 
© nexion with Twyn's trial * may make it deſirable to be 
«« inſerted in your Collection. n 

ö « Your Humble Servant, 

March 10, 1793. « R. LOMAX.” 

— — — _ 
An ACCOUNT of the Inſurrection in Yorkſhire, inthe year 1663, 
and the means taken to guell the ſume. from Drake's Ebora- 
cum, Clarendon's Continuation of his Life ; Kg” 

Reports—and Lord Arlington's Letters, printed in the Mil- 

cellanea Aulica. | 


THE leaders of this inſurrection (according to Drake *) 
1 were all conventicle-preachers, who (under pretence 
of relicving themſelves from exciſe and uber 4 
* Ante, p. 260. * Eboracump. 174. | 


| 8 . | 1 

eo * 2663. 673. 

bliſhing a goſpel mapiracy and miniſtry—of reſtoring the 
an 


long parliament, and reforming all orders and degrees of 
men, eſpecially lawyers and clergy) printed and. diſperſed 
4 call to rebellion, beginning with theſe words, If there be 


any city, town or county in theſe. nations that will begin 


this righteous and glorious work, &c. Tant $3 
At this time (1663) the king was weary of the continual 
diſcourſe of plots and inſurrections, and refolved to leave the 
peace of the kingdom to the care of the civil magiſtrates and 
the officers of militia ;' and to avoid the reproach of the late 
times, „of contriving plots only to commit men to priſon 
againſt whom there was any prejudice, he totally neg- 
lected the firſt information of this ſedition. But when in. 
telligence was received of the time and place of rendezvous, 
and the intention to ſeize upon the city of York, and that 
ſome men of eſtate and fortune were engaged in the plot, 
his majeſty thought it time to provide againſt it, and not 
only recommended the eare of it to the Lord Lieutenants of 
the eounties adjacent; but ſent likewiſe ſeveral troops of his 
horſe to poſſeſs the city of York before the day appointed. 
In October 1663, a great number of the inſurgents ap- 
peared in arms at Farnley- Mod near Leeds, ſome of them 
uae. to Lord Clarendon) made reſiſtance ; but quickly 
ed and were diſperſed—many were taken, and upon their 
examination behaved themſelves as if — were ſure to be 


ſoon reſcued, for it appeared that they did believe the in- 


ſurrection would have been general throughout the kingdom, 


and that all the diſbanded army would have been brought 


together. | 


* 


All the priſons in the North were ſo full, that the king 


thought it neceſſary to ſend to York, even in the depth of 


winter, a ſpecial commiſſion of Oyer and Terminer to examine 
the whole matter; his majeſty accordingly appointed Sir 

Chriſtopher Turnor, Knight, one of the — of the Ex- 
chequer, Sir Fohn Kelyng, one of the juſtices of the King's- 
Bench, and Sir John Archer, one of the juſtices of the 
Common-Pleas, to go to York, of which in Kelyng's Reports, 
there is this memorandum : About a week before Chriſt- 
mas there was a meeting of the two Chief Juſtices, Lord 


Hyde and Lord Bridgeman, my brother Turner, myſelf and 


my brother Archer, Sir Gesffery Palmer, the king's Attornev,' 
and Sir Heneage Finch, the king's Solicitor. We did there- 
upon debate 10 

lert, which were agreed by us all,” viz. 


» Page 19. 


everal things, previous to the commiſſion to 


% That” 


- 


„ INSURRECTION in 1663. 


That if ſeveral perſons do agree to levy war, and ſome 
of them do actually appear in arms, and others do not, 


this is an actual levying of war in all of them, as well 


thoſe who were not in arms as thoſe who were, if they be 
proved to be of the plot with them who did actually appear 
in arms: for there can be no aeceſſaries in treaſon, and 
therefore all that are in the conſpiracy are equally guilty.” 
- (Their conſtrution upon 13 Cha. II. c. 1. © An ac for 
the ſafety and preſervation of his majeſty's government,” 
&c. being obſolete, is omitted here). | 
* It was reſolved that if perſons do actually levy war, fo 
that they may be indicted for the treaſon of levying war, within 
the ſtatute of the 25 Ed. III. yet they may be indicted for com. 
pom the king's death, — their actual levying of war may 
* * as an overt act to prove the compaſſing the king's 
_: | K 
“It was agreed that to make a miſpriſion of trea- 
ſon, there muſt be a knowledge of the deſign, and of 
the perſons or ſome of them, for a man cannot be ſaid to 
conceal what he doth not know; therefore if one tell 4. 
B. in general that there will be a riſing without acquaint- 
ing him with the perſons who are to riſe, or with the nature 
of the plot, if A. B. conceal this, this is no miſpriſion of 
treaſon, becauſe he hath no knowledge of the treaſon,” 
elt was agreed that if one knew of a treaſon, and knew 
ſome of the conſpirators, and then told other men in gene- 
ral terms that there will be a riſing, &c. without a diſco- 
very of the plot or the traitors, ſuch diſcourſe will not ac- 
quit him from miſpriſion of treaſon by concealment of it; 
becauſe notwithſtanding theſe general diſcourſes, both the 
treaſon and the traitors are concealed by him.” | 
C And in caſe ſuch a perſon who knoweth of the trea- 
fon and the traitors, and diſcovers all he knoweth to ano- 
ther perſon who -is not a privy counſellor, or a juſtice of 
ace, or hath authority to take examination concerning it, 


it was doubted whether ſuch a diſcovery would acquit him 


from concealing of treaſon which is miſpriſion.“ 1 

The commiſſion being opened at York, the judges pra- 
ceeded to the trial of the principal leaders, and although 
it did not appear that the bottom of the conſpiracy was 
diſcovered, yet the following were condemned and exccu- 
ted, cach being found guilty by the evidence of two wit- 
nefſes*; Thomas Oats, Samuel Ellis, Fohn Nettleton, ſen. Jahn 
Aeltletan, jun. Robert Scot, William olſen, Jon Forfier, 5 | 

; * 


1 Arlington's Letters. 330. 
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bert Otroyd, Fol Aſteith, Peregrine Cornay, John Snowden, 
1 


n Smith, 
am Cotton, George Denham, Henry 
* Rymer, and Charles Carr. Severa 
zealots behaved very inſolently on their trials, Cornay had 
the aſſurance to tell the judge, that in ſuch a cauſe he 
valued his life no more than he did his handkerchief.” 


Mam Aſh, John Errington, Robert Atkins, Wil- 
2 e Richard Wille, 


Two of theſe unhappy wretches were quartered and ſet - 
upon the ſeveral gates of the city: four of their heads 


vere (et upon Michlegate Bar, three at Borthem Bar, one at 
Walmgate Bar, and three over the caſtle gates. Amongſt 
thoſe who were executed the man moſt looked up to was 


ng 6 Rymer, who was held a wiſe man, and was known 
to 


e truſted by the greateſt men who had been in the re- 
bellion. He was a ſullen man, and uſed few words to 


excuſe himſelf,. and none to hurt any body elſe, and being 
a man of a good eſtate it was thought that he would not 
haye embarked in a deſign that had no probability of ſue- 


oo; >. | 

At the trial of John Twyn for a treaſonable libel, ante, 
. 261. which was clearly intended for the above defi 
erjeant Morton obſerved that it was proved at York, ** that 


there was a council in London that fat to prepare matter 


for an univerſal rebellion all over England. At the parlia- 


ment which met ſoon after the return of the judges, his 


majeſty thought hs to enter at large, in his ſpeech, on 
the ſubje& of this horrible conſpiracy, and the ſeaſonable 
and effectual means which were taken to prevent its dread- 
ful conſequences. 7 | 


That this was a very ſerious plot may be inferred from 
Ludi, who, in his Memoirs, ſeems to own, that there 
as in 1663, ſome projedt ſet on foot by the republicans in 


England. 


— . — 


CONFIRMATION OF THE CONTRACTS 


OF INFANTS. 


| 1898 by which the law means perſons under 
twenty-one years, cannot bind themſelves by any con- 
tra -t whatever, except for meat, drink, apparel, phyſie, 


and 


Clarendos's Life, ſol. 2 18. 


of theſe bot- e 


MS. * 
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and ſuch other neceſſaries, and likewiſe for his good teach. 
ing and inſtruction, whereby he may profit himſelf after. 
wards: if an infant runs in debt on any other account but 
"theſe, he is not bound to pay; ſtill, however, if after 
coming of age he ratifies and confirms the debt, by pro- 
. mifing to pay it, or by giving a new ſecurity for it or 
otherwiſe, then ſuch confirmation binds him in point of 
law, but even in this inſtance a Court of Equity will take 
care that ſuch ſubſequent confirmation is procured in a 
fair and unobjectionable manner. In the following caſe, 
. Hobart, a ſchool- boy, runs in debt 591. for burgundy, cham- 
paigne, claret, &c. In a few days after he came of age, 
Gally, who ſupplied him with theſe liquors, , prevailed on 
Hobart to give him a note for the 591 without producing 
any account, or delivering him a bill: the note he Was, 
whether ſuch ſubſequent confirmation by Hobart in giving the 
note could bind: this caſe came before Lord Chancellor 
Hurdwicke, who delivered the following decree. ; 
A young gentleman, admitted to be an infant, and known 
to be a ſchool-boy at Montigniack's French ſchool, near Ox- 
ford chapel, takes it into his head to reſort to Gally's coffee- 
houſe, or rather victualling-houſe, as all forts of meat and 
liquors were ſold there; and the maſter of it ſuffers a 
ſch9ol-boy, juſt turned of twenty, to contract a debt of 
591, in the ſpace of five months, from April 1735 to the So- 
tember following, when his allowance in pocket. money by 
the guardian was only ſeven ſhillings a week, and in my 
opinion very ſufficient. | | 
The things for which he contracted the debt, were for 
meat either for himſelf, his friends, or his dog, or for 
liquors ſent to his lodging, which was the ſchool; in 
one day claret to the amount of 31. burgundy 11. 10s. 
champaign, 21. 7s. in the whole 61. 178. 1]. 158. was 
charged another day for rack punch ſent to his lodg- 
ing ; another day coftee and jelljes, which, if it had reſted 
there, might have been excuſcable, if done once or twice 
only; but it was by no means commendable to give an in- 
fant ſuch long credit as ſix months for even theſe things. 
The defendant Gally's telling Mr. Montigniack when he came 
to inquire after his ſcholar's behaviour, that it was no buſi- 
nets of his, was a very improper anſwer to the ſchoolma- 
ſter, and an evidence that he was doing wrong, and want- 
n or fie wr EP IET as 
As to the young man himſelf, he appears to have bees 


often in liquor, and the fact ſpeaks itſelf, conſidering — 
| | | gf 
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great quantity of wine, &c. which were ſo frequently ſent 


In two or three days at moſt after Hobart came of age; 
Gally prevails upon him to give a note for the 59l.. though 
no account appears to have kept of the dealings, nor 
any bill delivered after Hobart came of age. 1 

his caſe will turn upon two general conſiderations: I 

Firſt, As to the tranſactions between Hobart and Gally be- 
fore the promiſſory note was given, and before he was of 
| "und On the alteration: that has been made, by a 
promiflory note being given, and upon the 'cireumitances 
at the time it was given. ef Rin 

As to the firſt, they are tranſactions of ſuch a nature, as 
ought to be diſcountenanced in a Court of Equity. | 
The law lays infants under a diſability of contracting 
debts, except tor bare neceffaries, and even this exemption - 
is merely to prevent them from periſhing*. 

The reaſon why the law lays them under ſuch reſtrie- 
tions, is to prevent their being impoſed upon, unknown to 
their parents or guardians. © | | d 
Neither law nor equity know any difference between an 
infant of ſixteen or ſeventeen, and one turned of twenty, 
there being a preciſe time fixed for their coming of age, 
and the latter may be equally relieved with the former: 
for, till he arrives at twenty-one, he is conſidered as an 
infant. = | HCY HHH 0 SY re 

From all the circumſtances of the caſe which I have 
ſtated before the giving of the note, it is very plain, that 

"v9 <1 FTTH RETIRE ET th: ; 4.» qhe 

But an infant living with, and pagan maintained by, a parent, 
cannot be bound even 2 e e * — Mils Rias lie with 
her mother, and was properly maintained by her: but in the courſe of 
two years ſhe contratted a debt of gol. with the defendant, who was a 
millener. The queſtion was, Whether ſhe was liable as being a debt con- 
trated for necelfaries, It was determined by Juſlice Gould, That if an 
infant lives with her parent, who provides ſuch apparel as appears to the + 
parent to be proper, ſo that the child 4s not left deſtitute of cloaths, or 
other neceſſaries of life, I apprebend that the child cannot bind herſelf 
to a ſtranger even for what might otherwiſe be allowed as neceſſaries: for - 
no man ſhall take upon himſelf to dictate to a >] what cloathing the 
child ſhall wear, at what time they ſhall be purchaſed, or of whom. All 
that muſt be left to the diſcretion of the father or mother: and as there is 
not here any pretence but that the child was decently provided for by her 
mother, I think we ſhould give no countenance toſuch perſons, as jnveigle 
young women into extravagance under the pretext of furniſhing them wit 

neceſſaries, without the conſent of the parent. Bambridge againſt Pickering, 
Common Pleas, 2 Sir Wm. Blackflone's Reports, 1325. M. T. 1780, 
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the defendant acted mala fide by giving evaſive 7% "A 


and by endeavouring to ſecrete what 

with the infant. Rut 5 
As to the ſecond point: Reva) | 
It is truly ſaid, on the part of the defendant, that if an 


infant takes up s before he comes of age, and gives 


a note for it after he is of age, if there is no fraud, it 


is, at law. 


t has been likewiſe ſaid the executor of 95 the 
plaintiff is a mere volunteer; but I ſhall not conſſder him 
as ſuch, for, as ſtanding in the place of Hobart (who, if he 
had been living, and had waked out of his drunken ſleep, 
might have been relieved), he is equally intitled to relief 
as ſuing in his right. | | 3 

Where it is manifeſt there has been an unconſcionable 


" bargain made with an infant before he comes of agg, the 


taking a note of hand from him in two or three days after 
he is of age, to ſubſtantiate it, is a ſuſpicious circumſtance, 
and has always been a material ingredient to direct the con- 
fcience of this Court. | | 

It is very ſtrange, that there ſhould be no account ſub- 
ſifting for dealings of five months, nor any pretence of 2 
bill delivered after Habart came of age, nor is there any 
evidence that a bill lay before him for his conſideration, at 
the time he gave the note. „ 

So that here is a note without any previous confidera- 
tion, which, to eſtabliſh, would be contrary to the rules of 
this Court. ES | | 

If the care and education of youth have been thought of 
conſequence in former ages, or of public concern by the 
ponds to give any encouragement to a tranſaction of this 

ind, would intirely defeat that care, and be extremely 
fatal to the health, the manners, and every thing elſe that 
is valuable in young perſons. . 

The caſe the neareſt to this, is the impoſition upon 
young heirs, in the life-time of their anceſtors, who though 
of full age at the time of the fraud, yet if his neceſſities, 
extravagancies, or the ſeverity of his parents, made him 
ſubmit to the impoſition, this court will give relief merely 
to diſcourage attempts of this nature. 

I think it neceſſary to make an example of the defend- 
ant in Meſiminſter- hall, as it is ſo near a neighbour of Mat- 
minſter-ſchool ; and, upon the whole circumſtances of the 
caſe, do decree the note to be delivered up to the plaintiff 
to be cancelled, - 2 Athyn's Reports, Chancery 34. 1740. 
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VALIDITY OF GRATUITOUS COM- 
' PENSATIONS FROM WARDS TO 
GUARDIANS. 


1 ard immediately after coming of age, and before 
ſetting accounts with his guardian, binds himſelf to pay 
his guardian any ſum of money, or annuity ; it will be 
| deemed to be done by improper influence, or impoſition, 
and a Court of equity will relieve the ward from ſuch 
obligations : but after the ward comes of age, and is ac- 
tually in poſſeſſion of his eſtate, he may with his eyes open, 
make any grant he pleaſes : the Court of equity only guards 
againſt the guardian impoſing terms on the ward, at the time 
of delivering up the eſtate and accounting. —Thus | 


| Hylton the plaintiff had conſiderable gifts or provifions 
left to him by the will of Philippa Downes his aunt, and 
Charles Palmer his half brother. The defendant Hyllon 
his uncle, was acting executor and truſtee in both thoſe 
wills, and alſo aQed as guardian to him during his mi- 
nority, having neither father or mother. Young Hyilan 
coming of age in April 1746, he in Oober 1747, entered 
into a tranſaction with his uncle, whereby he granted to 
his uncle an annuity of 6ol. gave him a general releaſe 
and two written diſcharges, all ſigned the ſame date with 

the grant, e his delivering up ſeveral papers. | 
5 oung Hylton now applied to the Court of Chancery to 
ſet aſide this grant of annuity upon the general principles 
of being made juſt after coming of age, without being 
thoroughly informed; and it was argued in his behalf that 
it is not neceſſary to prove impoſition, for theſe voluntary 
grants have not been allowed in feveral inſtances: and are 
to be compared to a gift to an attorney, pending the 
ſuit; ſo of marriage-brokage bonds. In the caſe of Pierce 
againſt Waring, Nev. 13, 1745. Mr. Hall coming of age 
made a preſent to his guardian of 3500]. ſtock; it was ſet 
aſide on the general 18 from the dangerous conſe- 
uences, if a guardian is allowed to take preſents, before he 
elivered over every thing; for that it was an A 
8 8 . truſt, 
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. truſt, for which the law would allow them nothing; 22 
that would induce guardians to flatter the paſſions of their 
pupils; and it was fet aſidę from being retained by him 
on pretence of trouble during his minority, in the manggel 
— 9 the truſt; and that caſe is not fo ſtrong as the 

8 5 A * , - Z wins & 4 
F or defendant, the uncle, it was ſaid, there were particu. 
: lar circumſtances diſtinguiſhing this from the common cafe : 
that all was fair, and the defendant delivered up all the 
eſtates under both wills, and what more would the plain- 
tiff have? That it proceeded freely and voluntarily from the 
bounty of the plaintiff, and for ſervices done, and to & 200 
lieve the diſtreſſes of his uncle and guardian; and that there" 
appeared a letter from the plaintiff to the defendant uſing 
many kind and favourable expreſſions, and ſhewing that he 
thought the defendant had acted fairly. | 
Lord Chancellor. The queſtion is, Whether the plaintiff is 
in this Court intitled to be relieved totally againſt the 
grant, or whether it is to ſtand for the whole or any part. 
The grounds for relief are firſt the general grounds and 
d allowed in this Court: next particular grounds 
from circumſtances in this caſe. | | | 
The general grounds to be relieved againſt this annuity 
2 are certainly of ſuch a kind, as the Gare has allowed 
in other inſtances, provided the circumſtances of this caſe 
came up to the rule laid down therein. Where a man 
acts as guardian, or truſtee in nature of a guardian, for an 
infant, the Court is extremely watchful to prevent that 
perſon's taking any advantage immediately upon his ward 
or cefluy que truſt coming of age, and at the time of ſettling 
accounts or delivering up the truſt ; becauſe an undue ad- 
vantage may be taken. It would give an opportunity 
either by flattery or force, by goed uſage unfairly meant or 
by bad uſage impoſed, to take ſuch advantage ; and there- 
= fore the principle of the Court is of the ſame nature 
We with relicf in this Court on the head of public utility, 
A as in bonds obtained from young heirs, and rewards given 
to an attorney pending a cauſe,, and marriage brokage- 
bonds. All depend on public utility; and therefore the 
Court will not ſuffer it, though perhaps in a particular 
inſtance there may not be actual unfairneſs. Upon that 
ground I went in the caſe cited, Pierce and Haring; in 
which I have added at the end of my note taken at the 
hearing of the cauſe, „to be abſolutely ſet aſide, being 
between a guardian and his ward juſt come of age, and on 


reaſon of public utility.“ How does this caſe ſtand ? Ihe 
of | defendant // 
} 


1 


* 


* 
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defendant appears to ſtand in the place, not of a common 


truſtee barely of a particular eſtate, but as a truſtee acting 
in fact as guardian for a minor his nephew, and taki 


care of his perſon and his eſtate ; ſo that the condition ot 
theſe perſons, the plaintiff and defendant, comes within 


this rule. Next conſidering the nature of the tranſaQion, 


which was when the plaintiff was about twenty-two, the re- 
ſult is, (and this brings it within Pierce againſt Waring), that 
at the very time this uncle, who was truſtee and acted as 
guardian, pretended to come to an account and deliver up 


dates the plaintiff was entitled to, he took a voluntary 


v..icficial grant of an annuity from this ward of his. That / 
is the very time, at which there is the beſt opportunity to 


take the advantage of getting ſuch a bqunty as this; for at 


that very time the eſtate is to be accounted for and delivered 


up. The thing beſpeaks itſelf. I will not deliver up the 


ſtate you are entitled to, and account, unleſs you grant me 
this.” Beſides it appears to be a previous deſign of the 


guardian here, and that he ſtipulated and haggled for that an- 


nuity at that very time, when a truſtce ſhould avoid it. The 


rule of the Court as to guardians is extremely ſtrict, and in 


ſome caſes does infer ſome hardſhip; as where there has been 


a great deal of trouble, and he has acted fairly and honeſtly, 
that yet he ſhall have no allowance: but the Court has eſta- 
bliſhed that on great utility, and on neceſſity, and on this 
principle of humanity, that it is a debt of humanity that 
one man owes to another, as every man is liable to be in the 
ſame circumſtances. Undoubtedly, if after the ward or 
ceſluy que truſt comes of age, and after being actually put into 


poſſeſſion of the eſtate, he thinks fit, when ſui juris and at 


liberty, to grant that or any other reaſonable grant by way 
of reward for care and trouble, when done with eyes open, 


the Court could never ſet that aſide: but the Court guards 


againſt doing it at the very time of accounting and delivering 
up the eſtate, as the terms: for the Court will not ſuffer them 
to make that the terms of doing their duty. This caſe there- 
fore is within thoſe general principles, 

Next as to the particular circumſtances relied on to dil. 
tinguiſh this out of the general rule, I am of opinion, 
that all bear againſt that, and tend to ſhew actual impoſi- 


tion on the part of the guardian. It does not appear, that 


the nephew was in circumſtances to grant this clear annu- 
ity, any more than the uncle was to. provide for himſelf; as 
to whoſe ability there is _— in proof, except what 
ariſes from the plaintiff's letter. The circumſtances plainly 

| | Z. 2 ſhe w 
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| ſhew, the guardian would not part with the eſtate, until 
he was ſure of this grant: then there is a ground to go not 
only upon the general principles, but to ſhew that the de. 
fendant did actually make uſe of that influence. The 
plaintiffs letter and his kind expreſſions therein ſhew, he 
was impoſed upon, thinking _— thing was ſurrendered 
up, whereas the legal eſtate is ſtill in the guardian, nor is 
there any evidence of an account made up of the perſonal 
eſtate proved to have come to his hands. Certainly, if an 
thing could make ſuch a tranſaction ſupportable, it mu 
be, where there was a real and -fair account; of which 
there is no evidence: yet a general releaſe is given upon 
delivering up ſeveral papers and vouchers, as they are call. 
ed. 35 
Therefore on the general rule, and nature of this parti. 
cular caſe, and the deluſion and deception under which the 
plaintiff was, this grant ought to be ſet aſide with coſts; 
and a conveyance, and an account, if the plaintiff prays 
it. Hylton againſt Hylton, Chancery, 2 Veſey's Reports, 547, 


1754- 
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Ir 
Page 8, laſt line, for preſent read late. 
33, laſt line, for juſtices read juſtice. 
63, line 24, for gol. read gol. 
Bo, line 18, for ſpirital read ſpiritual. 
eo, line 37, After the words , burned alive inſert a note 
(*) This puniſhment has been altered by fatute e III. 
c. 48. 1790, to hanging. | 
207, line 29, for Sandtaries read Sectaries. 
305, line 21, for keedleſs read headleſs. 
350, line 18, for pear read year. 
371, line 12, for or read of. 
410, line 7, for de, read be. 
41, line 29, for grnund read ground. 
412, line 31, after the words perfetly right, inſert 
2 Douglaſs's Reports, p. 735, 1781. | 


